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PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 

PAPERS. 

822  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 

DISTRICT  OF  COLUMBIA 
CIVIL  DIVISION 

Civil  Action  File  No.  1379-48 


Summons 

United  States  of  America,  Plaintiff, 


v. 

International  Union,  United  Mine  Workers  of  America, 

et  al.,  Defendants. 

To  the  following  Defendants:  International  Union, 
United  Mine  Workers  of  America;  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  Representative  Trustee,  Board  of  Trus¬ 
tees,  United  Mine  Workers  of  America  Welfare  and  Re¬ 
tirement  Fund;  Ezra  Van  Horn,  Operators’  Representa¬ 
tive  Trustee,  Board  of  Trustees,  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund;  The  Union  Pa¬ 
cific  Coal  Company;  Crucible  Steel  Company  of  America; 
H.  C.  Frick  Coke  Company;  Jones  &  Laughlin  Steel  Cor¬ 
poration;  Republic  Steel  Corporation;  Youngstown  Sheet 
and  Tube  Company;  Indian  Creek  Coal  Company;  Amer¬ 
ican  Rolling  Mill  Co. 

You  are  hereby  summoned  and  required  to  serve  upon 
H.  G.  Morison,  plaintiff’s  attorney,  whose  address  is  De¬ 
partment  of  Justice,  Washington,  D.  C.,  an  answer  to  the 
complaint  which  is  herewith  served  upon  you,  within  20 
days  after  service  of  this  summons  upon  you,  exclusive  of 
the  day  of  service.  If  you  fail  to  do  so,  judgment  by  de- 


3 


fault  will  be  taken  against  you  for  the  relief  demanded  in 
the  complaint. 

Harry  M.  Hull 
Clerk  of  Court.  ; 

By  Anna  M.  Thompson 

Deputy  Clerk.  j 

Date:  April  3,  1948  [Seal  of  Court] 

Note. — This  summons  is  issued  pursuant  to  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure. 

Accepted  service  on  behalf  of  defendant  Ezra  Van  Horn, 
operator’s  Representative  Trustee  etc.,  this  5th  day  of 
April,  1948.  j 

Frank  G.  Smith, 

Atty  for  Ezra  Van  Horn. 

823  Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  3rd  day  of  April 
1948,  I  received  the  within  summons  and  complaint  and 
served  a  copy  of  said  summons  and  complaint  by  delivering 
a  copy  of  said  summons  and  complaint  to  the  within  named 
defendants:  International  Union,  United  Mine  Workers  of 
America  by  personally  serving  John  U.  Lewis,  Pres.,  4-5-48; 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  and  as  Union  Representative 
Trustee,  Board  of  Trustees,  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund,  personally  4-5-48; 
Ezra  Van  Horn,  Operators’  Representative  Trustee, 
Board  of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  by  personally  serving  Frank  G. 
Smith,  Atty.,  4-5-48;  Crucible  Steel  Company  of  America 
by  personally  serving  J.  W.  Edelin,  Wash.  Representative, 
4-5-48;  Jones  &  Laughlin  Steel  Corporation  by  personally 
serving  F.  H.  Chidsey,  District  Sales  Mgr.,  4-5-48 ;  Repub¬ 
lic  Steel  Corporation  by  personally  serving  Jas.  C.  Black, 
Mgr.  Wash.  Office,  4-5-48;  Youngstown  Sheet  and  Tube 
Company  by  personally  serving  Chas.  A.  Avaul,  District 
Sales  Mgr.,  4-5-48;  American  Rolling  Mill  Co.,  by  person- 

i 
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ally  serving  W.  C.  McCabe,  Wash.  Representative,  4-5-48; 
H.  C.  Frick  Coke  Company  by  personally  serving  George 
Thursby,  Vice-President,  4-6-48. 

W.  Bbuce  Matthews 
United  States  Marshal. 

C.  H.  Wabd,  Jb. 

H.  W.  McCauley 

By  E.  H.  Junghaus 

Deputy  United  States  Marshal. 

363  Filed  Apr  3  1948 

IN  THE  DISTBICT  COUBT  OF  THE  UNITED  STATES  FOB  THE 
DISTBICT  OF  COLUMBIA 

Civil  Action  No.  1379-48 
United  States  of  America,  Plaintiff, 


v. 

International  Union,  United  Mine  Workers  of  America; 

John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees,  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund; 

Ezra  Van  Horn,  Operators’  Representative  Trustee,  Board 
of  Trustees,  United  Mine  Workers  of  America  Welfare 
and  Retirement  Fund ; 

Harry  M.  Moses 
Charles  O’Neill 

Central  Pa.  Coal  Producers  Association 

Georges’  Creek  &  Upper  Potomac  Coal  Association 

Indiana  Coal  Operators  Association 

Indiana  Coal  Producers  Association 

Illinois  Coal  Operators  Association 

Northern  Panhandle  Coal  Operators  Association 

Northern  West  Virginia  Coal  Association 

Ohio  Coal  Association 
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Retail  Producers  Association  of  Greater  Johnstown 

Somerset  County  Coal  Operators  Association 

Southern  Ohio  Coal  Operators  Association 

Tri  County  Coal  Operators  Association 

The  Union  Pacific  Coal  Company  1 

Western  Kentucky  Coal  Operators  Association 

Western  Pennsylvania  Coal  Operators  Association 

Big  Sandy-Elkhorn  Operators  Association 

Greenbrier  Coal  Operators  Association 

Hazard  Coal  Operators  Association  j 

Kanawha  Coal  Operators  Association  ! 

Logan  Coal  Operators  Association  j 

New  River  Coal  Operators  Association  i 

Operators’  Association  of  the  Williamson  Field 

Pocahontas  Tug  River  Coal  Operators  Association 

Virginia  Coal  Operators  Association 

Winding  Gulf  Coal  Operators  Association  j 

Coal  Division  of  Eastern  Gas  and  Fuel  Associates 

Consumers  Mining  Company 

Crucible  Steel  Company  of  America 

H.  C.  Frick  Coke  Company 

Geneva  Steel  Company 

Industrial  Collieries  Corporation 

Inland  Steel  Company 

Jones  &  Laughlin  Steel  Corporation 

Republic  Steel  Corporation 

Tennessee  Coal  Iron  &  Railroad  Company 

United  States  Coal  and  Coke  Company 

Weirton  Coal  Company 

Youngstown  Sheet  and  Tube  Company 
364  American  Eagle  Collieries  Company 
Black  Mountain  Corporation 
Coal  Processing  Corporation 
Elkhorn  Coal  Company 
Raleigh  Wyoming  Mining  Company 
Warner  Collieries  ; 

Youghiogheny  and  Ohio  Coal  and  Coke  Company 
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New  Jellico  Coal  and  Coke  Company 
Walter  Bledsoe  Coal  Company 
Emperor  Coal  Company 
Hellier  Coal  and  Coke  Company 
Letcher  County  Truck  Mine  Association 
Lillybrook  Coal  Company 
Sandy  Valley  Truck  Mine  Association 
Westmoreland  Mining  Company 
West  Virginia  Coal  and  Coke  Company 
Valley  Camp  Coal  Company 

Crichton  No.  4  Mine,  Nicholas  County,  West  Virginia 

Diamond  Coal  Mining  Company 

Block  Coal  and  Coke  Corporation 

Indian  Creek  Coal  Company 

Consolidation  Coal  Company  of  Kentucky 

Brule  Smokeless  Coal  Company 

Red  Parrott  Coal  Company 

C.  H.  Mead  Coal  Company 

Utah  Coal  Operators  Association 

Commercial  Mines  Operating  in  Alabama 

Jacobs  Fork  Pocahontas  Coal  Company 

Buchanan  County  Coal  Corporation 

Page  Pocahontas  Coal  Corporation 

Panther  Coal  Company,  Inc. 

Margaret  Ann  Coal  Company 

Crystal  Block  Coal  and  Coke  Company 

Red  Jacket  Coal  Corporation 

Home  Creek  Smokeless  Coal  Corporation 

Lynn  Camp  Coal  Corporation 

Tennessee  Products  and  Chemical  Corporation 

Tennessee  Consolidated  Coal  Company 

Whitwell  Coal  Corporation 

Kaiser  Company,  Inc. 

Utah  Fuel  Company 

Red  Jacket  Coal  Corporation  (Coal  Mountain,  W.  Va.) 
United  Electric  Coal  Company 
Republic  Coal  Company 
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Stearns  Coal  &  Lumber  Company  j 

Russel  Fork  Coal  Company,  Inc.  j 

Sycamore  Coal  Corporation 

H.  E.  Harman  Coal  Corporation 

Hamill  Coal  Corporation 

Lee  Red  Ash  Coal  Corporation 

Kemmerer  Coal  Company 

Gunn-Quealy  Coal  Company 

Arkansas  Oklahoma  Coal  Operators  Association 

The  American  Rolling  Mill  Company 

Southwestern  Coal  Operators  Association 

Harlan  County  Coal  Operators  Association 

Defendants . 

i 

Complaint  for  Injunctive  Relief 

The  United  States  of  America,  by  the  Attorney  General 
of  the  United  States,  brings  this  action  against  the  defen¬ 
dants  named  above  and  alleges : 

365  I  | 

This  is  a  suit  under  the  Labor  Management  Relations 
Act,  1947  (Act  of  June  23,  1947),  hereinafter  referred  to 
as  the  “Act”,  and  pursuant  to  the  provisions  of  section 
208  of  the  Act  (29  U.  S.  C.  A.  178)  is  brought  to  enjoin 
the  continuance  of  a  strike  by  defendant,  International 
Union,  United  Mine  Workers  of  America,  hereinafter 
sometimes  referred  to  as  the  “Union”,  growing  out  of  a 
labor  dispute  between  coal  operators  and  associations  sig¬ 
natory  to  the  National  Bituminous  Coal  Wage  Agreement 
of  1947,  which  said  operators  and  associations  are  herein¬ 
after  sometimes  referred  to  as  the  “Operators”  and  cer¬ 
tain  of  their  employees  represented  by  the  Union,  also  sig¬ 
natory  to  the  said  agreement,  to  obtain  temporary  injunc¬ 
tive  relief  and  such  further  relief  as  may  be  necessary  or 
proper.  The  said  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947  is  hereinafter  referred  to  as  the  “Agreement” 
and  a  copy  of  same  is  attached  hereto,  marked  “Exhibit  A” 
and  made  a  part  hereof. 

I 

i 

I 

i 


i 


s 


n 

This  suit  is  instituted  on  the  part  of  the  United  States  of 
America  by  the  Attorney  General  of  the  United  States  at 
the  direction  of  the  President  of  the  United  States.  A  copy 
of  the  letter  in  which  such  action  was  directed  is  attached 
hereto,  marked  “Exhibit  B”  and  made  a  part  hereof. 

ni 

On  information  and  belief,  defendant,  International 
Union,  United  Mine  Workers  of  America,  is  an  unincorpo¬ 
rated  labor  organization,  representing  employees  in  an  in¬ 
dustry  operating  in  and  affecting  commerce  as  defined  by 
the  Act,  and  maintains  its  principal  office  at  the  Mine 
Workers  Building,  15th  and  “I”  Streets,  N.  W.,  Washing¬ 
ton,  D.  C. 

IV 

On  information  and  belief,  defendant,  John  L.  Lewis,  is 
president  and  the  principal  officer  of  the  Union  and  as  such 
he  has  been  and  now  is  familiar  with  and  has  represented 
the  Union  in  the  matters  described  herein.  In  addition,  the 
defendant,  John  L.  Lewds,  is  representative  of  the  Union 
on  the  Board  of  Trustees  of  the  “United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund”  which  is  a  com¬ 
ponent  part  of  the  Agreement  described  in  paragraph  I 
hereof  and  which  is  sometimes  hereinafter  referred  to  as 
the  “Fund”.  By  virtue  of  the  terms  of  said  Agreement, 
the  said  John  L.  Lewis  is  chairman  of  the  said  Board  of 
Trustees.  The  said  John  L.  Lewis  maintains  his  business 
office  in  this  district. 

366  V 

On  information  and  belief,  defendant,  Ezra  Van  Horn,  is 
representative  on  the  Board  of  Trustees  of  the  operators 
signatory  to  the  Agreement.  The  said  Ezra  Van  Horn 
maintains  a  business  office  in  this  district. 
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i 

On  information  and  belief,  the  following  named  defen¬ 
dants  are  coal  operators  and  associations  signatory  to  the 
said  Agreement : 

Harry  M.  Moses 

Charles  O’Neill  j 

Central  Pa.  Coal  Producers  Association 

Georges’  Creek  &  Upper  Potomac  Coal  Association 

Indiana  Coal  Operators  Association 

Indiana  Coal  Producers  Association 

Illinois  Coal  Operators  Association 

Northern  Panhandle  Coal  Operators  Association 

Northern  West  Virginia  Coal  Association 

Ohio  Coal  Association 

Retail  Producers  Association  of  Greater  Johnstown 
Somerset  County  Coal  Operators  Association 
Southern  Ohio  Coal  Operators  Association  i 

Tri  County  Coal  Operators  Association  I 

The  Union  Pacific  Coal  Company 
Western  Kentucky  Coal  Operators  Association 
Western  Pennsylvania  Coal  Operators  Association 
Big  Sandy-Elkhorn  Operators  Association 
Greenbrier  Coal  Operators  Association  j 

Hazard  Coal  Operators  Association 
Kanawha  Coal  Operators  Association 
Logan  Coal  Operators  Association 
New  River  Coal  Operators  Association 
Operators’  Association  of  the  Williamson  Field  j 
Pocahontas  Tug  River  Coal  Operators  Association  j 
Virginia  Coal  Operators  Association 
Winding  Gulf  Coal  Operators  Association 
Coal  Division  of  Eastern  Gas  and  Fuel  Associates  \ 
Consumers  Mining  Company 
Crucible  Steel  Company  of  America 
H.  C.  Frick  Coke  Company 

Geneva  Steel  Company  I 
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Industrial  Collieries  Corporation 

Inland  Steel  Company 

Jones  &  Laughlin  Steel  Corporation 

Republic  Steel  Corporation 

Tennessee  Coal  Iron  &  Railroad  Company 

United  States  Coal  and  Coke  Company 

Weirton  Coal  Company 

Youngstown  Sheet  and  Tube  Company 

American  Eagle  Collieries  Company 

Black  Mountain  Corporation 

Coal  Processing  Corporation 

Elkhorn  Coal  Company 

Raleigh  Wyoming  Mining  Company 

Warner  Collieries 

Youghiogheny  and  Ohio  Coal  and  Coke  Company 
New  Jellico  Coal  and  Coke  Company 
Walter  Bledsoe  Coal  Company 
Emperor  Coal  Company 

Hellier  Coal  and  Coke  Company 
367  Letcher  County  Truck  Mine  Association 
Lillybrook  Coal  Company 
Sandy  Valley  Truck  Mine  Association 
Westmoreland  Mining  Company 
West  Virginia  Coal  and  Coke  Company 
Valley  Camp  Coal  Company 

Crichton  No.  4  Mine,  Nicholas  County,  West  Virginia 

Diamond  Coal  Mining  Company 

Block  Coal  and  Coke  Corporation 

Indian  Creek  Coal  Company 

Consolidation  Coal  Company  of  Kentucky 

Brule  Smokeless  Coal  Company 

Red  Parrott  Coal  Company 

C.  H.  Mead  Coal  Company 

Utah  Coal  Operators  Association 

Commercial  Mines  Operating  in  Alabama 

Jacobs  Fork  Pocahontas  Coal  Company 

Buchanan  County  Coal  Corporation  * 


11 


Page  Pocahontas  Coal  Corporation  i 

Panther  Coal  Company,  Inc.  j 

Margaret  Ann  Coal  Company  j 

Crystal  Block  Coal  and  Coke  Company  j 

Red  Jacket  Coal  Corporation  j 

Home  Creek  Smokeless  Coal  Corporation  \ 

Lynn  Camp  Coal  Corporation  j 

Tennessee  Products  and  Chemical  Corporation 
Tennessee  Consolidated  Coal  Company 
Whitwell  Coal  Corporation 

Kaiser  Company,  Inc.  j 

Utah  Fuel  Company 

Red  Jacket  Coal  Corporation  (Coal  Mountain,  W.  Va.) 

United  Electric  Coal  Company 

Republic  Coal  Company 

Stearns  Coal  &  Lumber  Company 

Russel  Fork  Coal  Company,  Inc. 

Sycamore  Coal  Corporation 

H.  E.  Harman  Coal  Corporation  I 

Hamill  Coal  Corporation 

Lee  Red  Ash  Coal  Corporation  j 

Kemmerer  Coal  Company 

Gunn-Quealy  Coal  Company  j 

Arkansas  Oklahoma  Coal  Operators  Association 
The  American  Rolling  Mill  Company 
Southwestern  Coal  Operators  Association 
Harlan  County  Coal  Operators  Association 

VII  j 

Prior  to  directing  the  institution  of  this  suit,  the  Presi¬ 
dent  of  the  United  States,  on  March  23,  1948,  acting  under 
the  provisions  of  section  206  of  the  Act  (29  U.  S.  C.  A.  1|76), 
issued  Executive  Order  9939,  a  copy  of  which  is  attached 
hereto,  marked  “Exhibit  C”  and  made  a  part  hereof, 
whereby  he  created  a  Board  of  Inquiry  to  inquire  into  the 
issues  involved  in  the  labor  dispute  referred  to  in  para¬ 
graph  I  hereof.  In  the  said  Executive  Order,  the  President 
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Industrial  Collieries  Corporation 

Inland  Steel  Company 

Jones  &  Laughlin  Steel  Corporation 

Republic  Steel  Corporation 

Tennessee  Coal  Iron  &  Railroad  Company 

United  States  Coal  and  Coke  Company 

Weirton  Coal  Company 

Youngstown  Sheet  and  Tube  Company 

American  Eagle  Collieries  Company 

Black  Mountain  Corporation 

Coal  Processing  Corporation 

Elkhorn  Coal  Company 

Raleigh  Wyoming  Mining  Company 

Warner  Collieries 

Youghiogheny  and  Ohio  Coal  and  Coke  Company 
New  Jellico  Coal  and  Coke  Company 
Walter  Bledsoe  Coal  Company 
Emperor  Coal  Company 

Hellier  Coal  and  Coke  Company 
367  Letcher  County  Truck  Mine  Association 
Lillybrook  Coal  Company 
Sandy  Valley  Truck  Mine  Association 
Westmoreland  Mining  Company 
West  Virginia  Coal  and  Coke  Company 
Valley  Camp  Coal  Company 

Crichton  No.  4  Mine,  Nicholas  County,  West  Virginia 

Diamond  Coal  Mining  Company 

Block  Coal  and  Coke  Corporation 

Indian  Creek  Coal  Company 

Consolidation  Coal  Company  of  Kentucky 

Brule  Smokeless  Coal  Company 

Red  Parrott  Coal  Company 

C.  H.  Mead  Coal  Company 

Utah  Coal  Operators  Association 

Commercial  Mines  Operating  in  Alabama 

Jacobs  Fork  Pocahontas  Coal  Company 

Buchanan  County  Coal  Corporation  > 


IX 


Page  Pocahontas  Coal  Corporation 
Panther  Coal  Company,  Inc. 

Margaret  Ann  Coal  Company 

Crystal  Block  Coal  and  Coke  Company 

Red  Jacket  Coal  Corporation 

Home  Creek  Smokeless  Coal  Corporation 

Lynn  Camp  Coal  Corporation 

Tennessee  Products  and  Chemical  Corporation 

Tennessee  Consolidated  Coal  Company 

Whitwell  Coal  Corporation 

Kaiser  Company,  Inc. 

Utah  Fuel  Company 

Red  Jacket  Coal  Corporation  (Coal  Mountain,  W.  Va.) 

United  Electric  Coal  Company 

Republic  Coal  Company 

Stearns  Coal  &  Lumber  Company 

Russel  Fork  Coal  Company,  Inc. 

Sycamore  Coal  Corporation 

H.  E.  Harman  Coal  Corporation 

Hamill  Coal  Corporation 

Lee  Red  Ash  Coal  Corporation 

Kemmerer  Coal  Company 

Gunn-Quealy  Coal  Company 

Arkansas  Oklahoma  Coal  Operators  Association 

The  American  Rolling  Mill  Company 

Southwestern  Coal  Operators  Association  I 

Harlan  County  Coal  Operators  Association 

VII  I 

Prior  to  directing  the  institution  of  this  suit,  the  Presi¬ 
dent  of  the  United  States,  on  March  23,  1948,  acting  under 
the  provisions  of  section  206  of  the  Act  (29  U.  S.  C.  A.  176), 
issued  Executive  Order  9939,  a  copy  of  which  is  attached 
hereto,  marked  “Exhibit  C”  and  made  a  part  hereof, 
whereby  he  created  a  Board  of  Inquiry  to  inquire  into  the 
issues  involved  in  the  labor  dispute  referred  to  in  para¬ 
graph  I  hereof.  In  the  said  Executive  Order,  the  President 
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expressed  the  opinion  that  such  dispute  has  resulted  in  a 
strike  affecting  a  substantial  part  of  the  bituminous  coal 
industry,  which  he  described  as  an  industry  engaged  in 
trade  and  commerce  among  the  several  states  and  with  for¬ 
eign  nations,  and  in  the  production  of  goods  for  commerce, 
and  further  expressed  the  opinion  that  said  strike,  if  per¬ 
mitted  to  continue,  will  imperil  the  national  health  and 
safety. 

368  vm 

The  Board  of  Inquiry  so  convened  by  the  President  in¬ 
quired  into  the  issues  involved  in  the  dispute  and  made  its 
written  report  to  the  President  on  March  31,  1948,  a  copy 
of  which  report  is  annexed  hereto,  marked  “Exhibit  D” 
and  made  a  part  hereof.  Such  report  includes  a  statement 
of  the  facts  with  reference  to  the  dispute,  including  each 
party’s  statement  of  its  position,  but  contains  no  recom¬ 
mendation.  After  receipt  and  full  consideration  of  this 
report,  the  President  directed  the  institution  of  this  suit,  as 
set  forth  in  paragraph  II  hereof. 

IX 

The  existing  strike  affects  a  substantial  part  of  an  entire 
industry  engaged  in  trade  and  commerce  among  the  several 
states  and  with  foreign  nations,  and  in  the  production  of 
goods  for  commerce,  and,  if  permitted  to  continue,  will  im¬ 
peril  the  national  health  and  safety.  The  facts  concerning 
the  position  of  the  industry  in  commerce  and  the  peril  to 
the  national  health  and  safety  involved  in  a  continuation  of 
the  present  strike  are  set  forth  in  affidavits  annexed 
hereto,  and  made  a  part  hereof. 

X 

Upon  information  and  belief,  plaintiff  alleges: 

(a)  The  strike  sought  to  be  enjoined  herein  consists  of 
a  concerted  stoppage  of  work  on  the  part  of  the  Union 
which  has  continued  since  on  or  about  March  15,  1948. 
Such  strike  has  resulted  from  a  labor  dispute  between  the 
parties  signatory  to  the  said  Agreement  and  to  this  date 
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there  has  been  no  settlement  of  the  issues  involved  in  the 
dispute.  j 

(b)  As  set  forth  in  paragraph  IV  hereof,  there  has  been 
established  under  the  Agreement  a  Fund  in  which  the  said 
defendant,  John  L.  Lewis,  represents  the  Union  and  the 
said  defendant,  Ezra  Van  Horn,  represents  the  operators. 
Pursuant  to  the  terms  of  said  Fund,  a  neutral  trustee, 
namely  Thomas  E.  Murray,  was  designated  on  July  8, 1947. 
The  said  Thomas  E.  Murray  subsequently  tendered  his  res¬ 
ignation  as  neutral  trustee  on  January  16,  1948,  and  such 
resignation  was  formally  accepted  by  the  two  trustees  rep¬ 
resenting  the  Union  and  the  Operators  on  January  31, 1948. 
Since  that  date  no  neutral  trustee  has  been  appointed  but 
there  is  now  pending  in  this  Court  Civil  Action  styled  Ezra 
Van  Horn,  as  trustee  and  as  representative  of  the  operators 
signatory  to  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947  v.  John  L.  Lewis,  president,  United  Mine 
Workers  of  America,  a'nd  trustee,  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund.  In  such  action, 
the  petitioner  asked  that  the  Court  designate  a  successor 
neutral  trustee,  and  that  it  retain  jurisdiction  of  the  sub¬ 
ject  matter  for  the  purpose  of  granting  other  appropriate 
relief. 

369  (c)  Included  in  the  United  Mine  Workers  of 

America  Welfare  and  Retirement  Fund  section  of 
said  Agreement  is  the  following  provision : 

“The  aforesaid  Trustees  shall  designate  a  portion 
(which  may  be  changed  from  time  to  time)  of  the  payments 
herein  provided,  based  upon  proper  actuarial  computations, 
as  a  separate  fund  to  be  administered  by  the  said  Trustees 
herein  described  and  to  be  used  for  providing  for  pensions 
or  annuities  for  the  members  of  the  United  Mine  Workers 
of  America  or  their  families  or  dependents  and  such  other 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under.’  ’ 

To  this  date,  the  trustees  have  not  designated  any  por¬ 
tion  of  the  payments  made  therein  as  a  separate  fund,  i  Dif- 


14 


ferences  concerning  the  manner  and  extent  of  such  alloca¬ 
tion  have  arisen  which  remain  to  this  date  unsettled. 

(d)  By  reason  of  the  failure  of  the  two  trustee-repre¬ 
sentatives  to  resolve  their  differences  and  the  failure  of 
the  Union  and  the  Operators  to  bargain  collectively  to  re¬ 
solve  the  existing  dispute,  the  Union  went  on  strike  against 
the  operators  signatory  to  the  Agreement  as  set  forth  in 
paragraph  X(a)  hereof. 

(e)  Despite  the  existence  of  the  dispute  and  work  stop¬ 
page  herein  set  forth,  the  said  Union  and  Operators  are 
not  at  this  time  engaged  in  collective  bargaining,  as  con¬ 
templated  by  the  Agreement  in  paragraph  3,  Miscellaneous 
section,  which  provides,  inter  alia: 

4 ‘  The  contracting  parties  agree  that,  as  a  part  of  the  con¬ 
sideration  of  this  contract,  any  and  all  disputes,  stoppages, 
suspensions  of  work  and  any  and  all  claims,  demands  or 
actions  growing  therefrom  or  involved  therein  shall  be  by 
the  contracting  parties  settled  and  determined  *  *  *  if  na¬ 
tional  in  character,  by  the  full  use  of  free  collective  bar¬ 
gaining  as  heretofore  known  and  practiced  in  the  indus¬ 
try.’ : ' 

(f)  Despite  the  fact  that  the  trustees  representing  the 
Union  and  the  Operators  are  in  disagreement  and  have 
failed  to  activate  the  fund,  the  parties  to  the  Agreement  are 
not  proceeding  as  contemplated  by  the  provisions  of  para¬ 
graph  D,  United  Mine  Workers  of  America  Welfare  and 
Retirement  Fund  section  of  said  Agreement,  which  pro¬ 
vides  as  follows : 

“It  is  the  intent  and  purpose  of  the  contracting  parties 
hereto  that  full  co-operation  shall  by  each  of  them  be  given 
to  each  other,  the  Trustees  named  under  this  Section 
370  and  to  all  affected  mine  workers  to  the  eventual  co¬ 
ordination  and  development  of  policies  and  working 
agreements  necessary  or  advisable  for  the  effective  opera¬ 
tion  of  this  Fund.” 
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XI 

! 

Unless  the  existing  strike  is  enjoined,  The  United  States 
of  America,  plaintiff  herein,  will  suffer  irreparable  injury 
for  which  it  has  no  adequate  remedy  at  law. 

Wherefore,  plaintiff,  the  United  States  of  America, 
prays : 

1.  That  this  Court  enter  its  order  enjoining  the  defen¬ 
dant,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  its  officers,  agents,  servants  and  employees,  and 
all  persons  in  active  concert  or  participation  with  them, 
from  continuing  the  strike  now  in  existence  at  bituminous 
coal  mines  throughout  the  United  States  of  America  owned 
or  operated  by  coal  operators  and  associations  signatory 
to  the  said  Agreement  and  that  the  said  Union  and  its 
officers,  agents,  servants  and  employees,  and  all  persons  in 
active  concert  or  participation  with  them,  be  enjoined  from 
in  any  manner  engaging  in,  permitting  or  encouraging  the 
said  strike  or  its  continuation; 

2.  That  this  Court  order  the  said  Union,  acting  through 
its  president  and  other  appropriate  officers,  agents,  ser¬ 
vants  and  employees,  to  instruct  all  members  of  the  said 
Union  employed  in  the  bituminous  coal  mines  covered  by 
the  Agreement  to  cease  the  said  strike  and  to  retiirn  to 
their  employment  forthwith  and  that  this  Court  order  that 
the  Union,  acting  through  the  said  officers,  agents,  servants, 
and  employees  cease,  desist  and  refrain  from  ordering,  en¬ 
couraging,  recommending,  instructing,  inducing  or  in  any 
wise  permitting  the  said  strike  to  continue ; 

3.  That  this  Court  enjoin  the  defendants  and  each  of 
them  and  their  officers,  agents,  servants  and  employees,  and 
all  persons  in  active  concert  or  participation  with  them 
from  encouraging,  causing  or  engaging  in  a  strike  or  lock¬ 
out  at  any  bituminous  coal  mines  covered  by  the  Agree¬ 
ment,  or  from  in  any  manner  interfering  with  or  affecting 
the  orderly  continuance  of  work  at  the  said  coal  mines,  and 
from  taking  any  action  which  would  interfere  with  the 

Court’s  jurisdiction; 

371  4.  That  this  Court  order  such  defendants  herein  as 

may  be  parties  signatory  to  the  Agreement  to  engage 
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in  free  collective  bargaining  as  contemplated  by  the  terms 
of  said  agreement  and  by  the  provisions  of  this  Act,  and 
that  in  making  such  order  this  Court  require  that  those 
individuals  or  interests,  or  their  successors  thereto,  who 
have  bargained  in  behalf  of  the  said  parties  in  effecting 
past  agreements  and  in  settling  past  disputes,  take  part  in 
such  bargaining  and  proceed  in  good  faith  with  the  view  of 
bringing  to  an  end  the  present  dispute  at  the  earliest  possi¬ 
ble  time; 

5.  That  this  Court  order  the  Union  and  the  Operators  to 
carry  out  the  provisions  of  paragraph  D,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund  sec¬ 
tion  of  said  Agreement,  set  out  in  paragraph  10  (f),  in  or¬ 
der  that  the  Fund  may  be  activated  at  the  earliest  possible 
time. 

6.  That  this  Court,  pending  the  final  determination  of 
this  cause,  issue  a  preliminary  injunction  restraining  and 
enjoining  defendants,  and  each  of  them,  and  their  officers, 
agents,  servants  and  employees,  and  all  persons  in  active 
concert  or  participation  with  them,  in  the  manner  and  form 
aforesaid ; 

7.  That,  pending  the  issuance  of  the  aforesaid  injunction, 
this  Court  issue  forthwith  a  temporary  restraining  order 
restraining  and  enjoining  defendants,  and  each  of  them, 
and  their  officers,  agents,  servants  and  employees,  and  all 
persons  in  active  concert  or  participation  with  them,  in  the 
manner  and  form  aforesaid ; 

8.  That  this  Court  grant  plaintiff  such  other  and  further 
relief  as  may  be  just  and  proper. 

Tom  C.  Clark 
Attorney  General 

By  H.  G.  Morison 

Assistant  Attorney  General 

Joseph  M.  Friedman 
Special  Assistant  to  the  Attorney 
General 

Samuel  K.  Abrams 

Attorney ,  Department  of  Justice 
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372  VERIFICATION 

City  of  Washington 
District  of  Columbia,  ss 

H.  G.  Morison,  Assistant  Attorney  General,  United 
States  of  America,  being  first  duly  sworn,  says  that  he  has 
read  the  foregoing  complaint  of  the  United  States  of  Amer¬ 
ica  and  knows  the  contents  thereof  and  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters  which 
are  therein  stated  to  be  on  information  and  belief  and  as 
to  those  matters  he  believes  them  to  be  true. 

i 

H.  G.  Morison 


Subscribed  and  sworn  to  before  me  this  3d  day  of  April 
1948 

Mary  M.  Repetti 

Notary  Public  in  and  for  the  Dis- 
(Seal)  trict  of  Columbia 

My  commission  expires  Dec.  1,  1949. 

373  Filed  Apr  3  1948 

Exhibit  “A” 


NATIONAL  BITUMINOUS  COAL  WAGE  AGREE¬ 
MENT  OF  1947  EFFECTIVE  .JULY  1,  1947,  TO 
JUNE  30,  1948  EXECUTED  AT  WASHINGTON, 
D.  C.,  JULY  8,  1947. 


This  Agreement,  made  this  7th  day  of  July,  1947,  by  and 
between  the  coal  operators  and  associations  signatory 
hereto  hereinafter  referred  to  as  Operators,  parties  of  the 
first  part,  and  the  International  Union,  United  Mine  Work¬ 
ers  of  America,  hereinafter  referred  to  as  Mine  Wotkers, 
on  behalf  of  each  member  thereof,  party  of  the  second  part, 
covering  all  of  the  bituminous  coal  mines  owned  or  oper¬ 
ated  by  said  first  parties,  amends,  modifies  and  supplements 
previous  agreements  as  herein  provided.  This  Agreement 
( subject  to  the  amendments,  modifications  and  supplements 
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as  hereinafter  provided)  carries  forward  and  preserves 
the  terms  and  conditions  of  the  Appalachian  Joint  Wage 
Agreement  (dated  June  19,  1941),  effective  April  1,  1941, 
to  March  31,  1943,  the  Supplemental  Six-Day  Work  Week 
Agreement,  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  (dated  April  11,  1945),  effective  April  1,  1945,  and 
all  the  various  District  greements  executed  between  the 
United  Mine  Workers  of  America  and  the  various  Oper¬ 
ators  and  Coal  Associations  (based  upon  the  aforesaid 
basic  agreements)  as  they  existed  on  March  31,  1946,  sub¬ 
ject  to  the  terms  and  conditions  of  this  Agreement  and  as 
amended,  modified  and  supplemented  by  this  Agreement  as 
herein  set  out. 

Witnesseth :  It  is  agreed  that  this  contract  is  for  the  ex¬ 
clusive  joint  use  and  benefit  of  the  contracting  parties,  as 
defined  and  set  forth  in  this  Agreement.  It  is  agreed  that 
the  United  Mine  Workers  of  America  is  recognized  herein 
as  the  exclusive  bargaining  agency  representing  the  em¬ 
ployees  of  the  parties  of  the  first  part.  It  is  further  agreed 
that  as  a  condition  of  employment  all  employees  shall  be, 
or  become,  members  of  the  United  Mine  Workers  of  Amer¬ 
ica,  except  in  those  exempted  classifications  of  employment 
as  hereinafter  provided  in  this  Agreement.  This  provision 
does  not  change  the  rules  or  practices  of  the  industry  per¬ 
taining  to  management.  The  Mine  Workers  intend  no  in¬ 
trusion  upon  the  rights  of  management  as  heretofore  prac¬ 
ticed  and  understood.  It  is  the  intent  and  purpose  of  the 
parties  hereto  that  this  Agreement  will  promote  and  im¬ 
prove  industrial  and  economic  relationship  in  the  bitumi¬ 
nous  coal  industry  and  to  set  forth  herein  the  basic  agree¬ 
ments  covering  rates  of  pay,  hours  of  work  and  conditions 
of  employment  to  be  observed  between  the  parties,  and 
shall  cover  the  employment  of  persons  employed  in  the 
bituminous  coal  mines  covered  by  this  Agreement  during 
such  time  as  such  persons  are  able  and  willing  to  work. 
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Exemptions  Under  This  Agreement  j 

It  is  the  intention  of  this  Agreement  to  reserve  to  man¬ 
agement  and  except  from  this  Agreement  an  adequate  force 
of  supervisory  employees  to  effectively  conduct  i  the  safe 
and  efficient  operation  of  the  mines  and  at  the  same  time, 
to  provide  against  the  abuse  of  such  exemptions  by  except¬ 
ing  more  such  employees  than  are  reasonably  required  for 
that  purpose. 

Coal  Inspectors  and  Weigh  Bosses  at  mines  where  men 
are  paid  by  the  ton,  Watchmen,  Clerks,  Engineering  and 
Technical  forces  of  the  Operator,  working  at  or  from  a 
District  or  local  mine  office,  are  exempted  from  this  Agree¬ 
ment. 

All  other  employees  working  in  or  about  the  miiies  shall 
be  included  in  this  Agreement  except  essential  supervisors 
in  fact  such  as:  Mine  Foremen,  Assistant  Mine  Foremen 
who,  in  the  usual  performance  of  their  duties,  mdy  make 
examinations  for  gas  as  prescribed  by  law,  and  such  other 
supervisors  as  are  in  charge  of  any  class  of  labor  inside  or 
outside  of  the  mines  and  who  perform  no  production 
work.  i 

374  The  Union  will  not  seek  to  organize  or  ask  recog¬ 
nition  for  such  excepted  supervisory  employees  dur¬ 
ing  the  life  of  this  contract.  j 

The  Operators  shall  not  use  this  provision  to  exempt 
from  the  provisions  of  this  Agreement  as  supervisors,  more 
men  than  are  necessary  for  the  safe  and  efficient  operation 
of  the  mine,  taking  into  consideration  the  area  covered  by 
the  workings,  roof  conditions,  drainage  conditions,  explo¬ 
sion  hazards,  and  the  ability  of  supervisors  due  to  thick¬ 
ness  of  the  seam,  to  make  the  essential  number  of  visits  to 
the  working  faces  as  required  by  law  and  safety  regula¬ 
tions.  I 

Disputes  arising  under  this  section  shall  be  referred  to 
a  Joint  Board  of  Review  consisting  of  two  representatives 
of  the  Union  and  two  representatives  of  the  Operators 
whose  decision  shall  be  final  and  binding  on  the  parties. 
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Mine  Safety  Pbogram 

(a)  Mine  Safety  Code 

The  Federal  Mine  Safety  Code  for  bituminous  coal  and 
lignite  mines  of  the  United  States,  adopted  pursuant  to  an 
agreement  dated  May  29,  1946,  between  the  Secretary  of 
the  Interior  and  the  President  of  the  United  Mine  Workers 
of  America  and  promulgated  July  24,  1946,  is  hereby 
adopted  and  incorporated  by  reference  in  this  contract  as 
a  code  for  health  and  safety  in  bituminous  and  lignite  mine 
of  the  parties  of  the  first  part,  with  the  following  exceptions 
and  alterations. 

(1)  The  opening  paragraph  beginning  with  the  words 
“pursuant  to”  and  ending  with  the  words  “Executive  Or¬ 
der”  is  stricken  out. 

(2)  The  words  “Coal  Mines  Administrator”  are  stricken 
out  wherever  they  appear. 

(3)  Sections  5(a)  and  5(b)  of  Article  XII  and  all  of  Ar¬ 
ticle  XIV  are  stricken  out. 

(4)  References  in  the  Code  to  its  effective  date  shall  be 
deemed  to  refer  to  the  effective  date  of  this  contract. 

(b)  Enforcement 

(1)  Reports  of  Federal  Coal  Mines  Inspectors: — Wher¬ 
ever  Inspectors  of  the  Federal  Bureau  of  Mines,  in  making 
their  inspections  in  accordance  with  authority  as  provided 
in  Public  Law  49,  77th  Congress,  find  that  there  are  viola¬ 
tions  of  this  Code  and  make  recommendations  for  the  elim¬ 
ination  of  such  non-compliance,  the  Operators  shall 
promptly  comply  with  such  recommendations,  except  as 
modified  in  paragraph  two  of  this  subdivision  (b). 

(2)  Whenever  either  party  to  the  contract  feels  that  com¬ 
pliance  with  the  recommendations  of  the  Federal  Mine  In¬ 
spectors  as  provided  above  would  cause  irreparable  dam¬ 
age  or  great  injustice,  they  may  appeal  such  recommenda¬ 
tion  to  the  Joint  Board  of  Review  as  hereinafter  provided. 
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(c)  Review  and  Revision  j 

In  order  to  carry  out  the  intent  and  purposes  of  the 
agreement  affecting  the  Mine  Safety  Code,  it  is  agreed  that 
from  time  to  time  joint  consultations  shall  be  had  with  the 
U.  S.  Bureau  of  Mines  looking  toward  review  and  appro¬ 
priate  revision  of  the  Mine  Safety  Code. 

(d)  Joint  Industry  Safety  Committee 

1  i 

There  is  hereby  established  under  this  Agreement  a  Joint 
Industry  Safety  Committee  composed  of  four  members,  two 
of  whom  will  be  appointed  by  the  Mine  Workers  and  two 
of  whom  will  be  appointed  by  the  Operators,  whose  duty  it 
shall  be  to  (1)  arbitrate  any  appeal  which  is  filed  with  it  by 
any  Operator  or  any  Mine  Worker  who  feels  that 
375  any  reported  violation  of  the  Code  and  recommenda¬ 
tion  of  compliance  by  a  Federal  Coal  Mine  Inspector 
has  not  been  justly  reported  or  that  the  action  required  of 
him  to  correct  the  violation  would  subject  him  to  irrepara¬ 
ble  damage  or  great  injustice;  and  (2)  to  consult  vrith  the 
U.  S.  Bureau  of  Mines  in  accordance  with  the  provisions  of 
Section  (c)  above.  | 

(e)  Mine  Safety  Committee 

! 

I 

At  each  mine  there  shall  be  a  Mine  Safety  Committee 
selected  by  the  Local  Union.  The  Committee  Members  while 
engaged  in  the  performance  of  their  duties  shall  be  paid 
by  the  Union,  but  shall  be  deemed  to  be  acting  within  the 
scope  of  their  employment  in  the  mine  within  the  meaning 
of  the  Workmen’s  Compensation  Law  of  the  state  where 
such  duties  are  performed. 

The  Mine  Safety  Committee  may  inspect  any  mine  de¬ 
velopment  or  equipment  used  in  producing  coal.  If  the 
•  Committee  believes  conditions  found  endanger  the  life  and 
bodies  of  the  mine  workers,  it  shall  report  its  finding  and 
recommendations  to  the  management.  In  those  special  in¬ 
stances  where  the  Committee  believe  an  immediate  danger 
exists  and  the  Commitee  recommends  that  the  manage- 
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ment  remove  all  mine  workers  from  the  unsafe  area,  the 
Operator  is  required  to  follow  the  recommendation  of  the 
Committee. 

If  the  Safety  Committee  in  closing  down  an  unsafe  area 
acts  arbitrarily  and  capriciously,  members  of  such  Com¬ 
mittee  may  be  removed  from  the  Committee.  Grievances 
that  may  arise  as  a  result  of  a  request  for  removal  of  a 
member  of  the  Safety  Committee  under  this  section  shall 
be  handled  in  accordance  with  the  provisions  providing  for 
settlement  of  disputes. 

The  Safety  Committee  and  Operators  shall  maintain  such 
records  concerning  inspections,  findings,  recommendations, 
and  actions  relating  to  this  provision  of  the  Agreement  as 
may  be  required,  and  copies  of  all  reports  made  by  the 
Safety  Committee  shall  be  filed  with  the  Operators. 

(f)  The  International  Union,  United  Mine  Workers  of 
America,  may  designate  memorial  periods  provided  it  shall 
give  proper  notice  to  each  district. 

Workmen's  Compensation  and  Occupational  Diseases. 

Each  Operator  who  is  a  party  to  this  Agreement  will  pro¬ 
vide  the  protection  and  coverage  of  the  benefits  under 
Workmen’s  Compensation  and  Occupational  Disease  Laws, 
whether  compulsory  or  elective,  existing  in  the  states  in 
which  the  respective  employees  are  employed.  Refusal  of 
any  Operator  to  carry  out  this  direction  shall  be  deemed  a 
violation  of  this  Agreement.  Notice  of  compliance  with 
this  section  shall  be  posted  at  the  mine. 

United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

A.  It  is  hereby  stipulated  and  agreed  by  the  contracting 
parties  hereto  that  there  is  hereby  created  a  Fund  to  be 
designated  and  known  as  the  “United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund.”  During  the  life 
of  this  Agreement,  there  shall  be  paid  into  such  Fund  by 
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each  Operator  signatory  hereto  the  sum  of  ten  cents;  (10^) 
per  ton  of  two  thousand  (2,000)  pounds  on  each  ton  of  coal 
produced  for  use  or  for  sale.  Such  Fund  shall  have  its 
place  of  business  in  Washington,  District  of  Columbia,  and 
it  shall  be  operated  by  a  Board  of  Trustees,  one  of  whom 
shall  be  appointed  as  a  representative  of  the  Employers, 
one  of  whom  shall  be  appointed  as  a  representative  of  the 
United  Mine  Workers  of  America,  and  one  of  whom  shall 
be  a  neutral  party  selected  by  the  other  two.  In  the  event 
of  resignation,  death,  inability  or  unwillingness  to  serve  of 
the  Trustee  appointed  by  the  Operators  or  the  Trustee  ap¬ 
pointed  by  the  United  Mine  Workers  of  America,  the  Oper¬ 
ators  shall  appoint  the  successor  of  the  Trustee  originally 
appointed  by  them  and  the  United  Mine  Workers  of  Amerr 
ica  shall  appoint  the  successor  of  the  Trustee  originally 
appointed  by  it. 

376  The  Operators  signatory  hereto  do  hereby  appoint 
Ezra  Van  Horn  of  Cleveland,  Ohio,  as  their  repre¬ 
sentative  on  said  Board  of  Trustees.  The  United  Mine 
Workers  of  America  do  hereby  appoint  John  L.  Lewds  of 
Washington,  D.  C.,  as  its  representative  on  said  Board  of 
Trustees.  It  is  further  stipulated  and  agreed  by  the  joint 
contracting  parties  that  the  aforesaid  two  Trustees  shall 
with  all  dispatch  designate  and  name  a  third  and  neutral 
Trustee.  Said  three  Trustees  so  named  and  designated 
shall  constitute  the  Board  of  Trustees  to  administer  the 
Fund  herein  created. 

In  the  event  of  a  deadlock  on  the  designation  or  agree¬ 
ment  as  to  the  neutral  Trustee,  or  any  future  neutral 
Trustee,  an  impartial  umpire  shall  be  selected  either  by 
agreement  of  the  two  Trustees,  representatives  of  the  con¬ 
tracting  parties  hereto,  or  by  petition  by  either  of  the  con¬ 
tracting  parties  hereto  to  the  United  States  District  Court 
for  the  District  of  Columbia  for  the  appointment  of  such 
an  impartial  umpire,  all  as  made  and  provided  in  section 
302  (c)  of  the  “Labor-Management  Relations  Act,  1947.” 

It  is  agreed  by  the  contracting  parties  hereto  that  the 
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Trustees  herein  provided  for  shall  serve  for  the  duration 
of  this  contract  and  as  long  thereafter  as  the  proper  con¬ 
tinuation  and  administration  of  said  trust  shall  require. 

It  is  agreed  that  this  Fund  is  an  irrevocable  trust  cre¬ 
ated  pursuant  to  Section  302(c)  of  the  “Labor-Manage¬ 
ment  Relations  Act,  1947,”  and  shall  endure  as  long  as  the 
purposes  for  its  creation  shall  exist.  Said  purposes  shall 
be  to  make  payments  from  principal  or  income  or  both,  of 
(1)  benefits  to  employees  of  said  Operators,  their  families 
and  dependents  for  medical  or  hospital  care,  pensions  on 
retirement  or  death  of  employees,  compensation  for  injuries 
or  illness  resulting  from  occupational  activity  or  insurance 
to  provide  any  of  the  foregoing  or  life  insurance,  disability 
and  sickness  insurance  or  accident  insurance;  (2)  benefits 
with  respect  to  wage  loss  not  otherwise  compensated  for  at 
all  or  adequately  by  tax  supported  agencies  created  by  fed¬ 
eral  or  state  law;  (3)  benefits  on  account  of  sickness,  tem¬ 
porary  disability,  permanent  disability,  death  or  retire¬ 
ment;  (4)  benefits  for  any  and  all  other  purposes  which 
may  be  specified,  provided  for  or  permitted  in  Section 
302(c)  of  the  “Labor-Management  Relations  Act,  1947,” 
as  agreed  upon  from  time  to  time  by  the  Trustees,  including 
the  making  of  any  or  all  of  the  foregoing  benefits  applicable 
to  the  individual  members  of  the  United  Mine  Workers  of 
America  and  their  dependents;  and  (5)  benefits  for  all 
other  related  welfare  purposes  as  may  be  determined  by  the 
Trustees  within  the  scope  of  the  provisions  of  the  afore¬ 
said  ‘  ‘  Labor-Management  Relations  Act,  1947.  ’ ’  Subject  to 
the  stated  purposes  of  this  Fund,  the  Trustees  shall  have 
full  authority,  within  the  terms  and  provisions  of  the 
“Labor-Management  Relations  Act,  1947,”  and  other  ap¬ 
plicable  law,  with  respect  to  questions  of  coverage  and  eli¬ 
gibility,  priorities  among  classes  of  benefits,  amounts  of 
benefits,  methods  of  providing  or  arranging  for  provisions 
for  benefits,  investment  of  trust  funds,  and  all  other  related 
matters. 
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The  aforesaid  Trustees  shall  designate  a  portion  (which 
may  be  changed  from  time  to  time)  of  the  payments  herein 
provided,  based  upon  proper  actuarial  computations,  as  a 
separate  fund  to  be  administered  by  the  said  Trustees 
herein  described  and  to  be  used  for  providing  for  pensions 
or  annuities  for  the  members  of  the  United  Mine  "Workers 
of  America  or  their  families  or  dependents  and  such  other 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under. 

It  is  further  agreed  that  the  detailed  basis  upon  which 
payments  from  the  Fund  will  be  made  shall  be  resolved  in 
writing  by  the  aforesaid  Trustees  at  their  initial  meeting, 
or  at  the  earliest  practicable  date  that  may  by  them  there¬ 
after  be  agreed  upon.  I 

Title  to  all  the  moneys  paid  into  said  Fund  shall  be  vested 
in  and  remain  exclusively  in  the  Trustees  of  the  Fund,  and 
it  is  the  intention  of  the  parties  hereto  that  said  Fund  shall 
constitute  an  irrevocable  trust  and  that  no  benefits  or 
moneys  payable  from  this  Fund  shall  be  subject  in  any 
manner  to  anticipation,  alienation,  sale,  transfer,  assign¬ 
ment,  pledge,  encumbrance  or  charge,  and  any  attempt  so 
to  anticipate,  alienate,  sell,  transfer,  assign,  pledge,  encum¬ 
ber  or  charge  the  same  shall  be  void.  The  moneys 
377  to  be  paid  into  said  Fund  shall  not  constitute  or  be 
deemed  wages  due  to  the  individual  mine  worker,  nor 
shall  said  moneys  in  any  manner  be  liable  for  or  subject  to 
the  debts,  contracts,  liabilities  or  torts  of  the  parties  en¬ 
titled  to  such  money,  i.e.,  the  beneficiaries  of  said  Trust 
under  the  terms  of  this  Agreement. 

The  obligation  to  make  payments  to  the  “United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund”  under 
this  contract  shall  become  effective  on  July  1,  1947,  and  the 
first  actual  payments  are  to  be  made  on  August  20,  1947, 
and  thereafter  continuously  on  the  20th  day  of  each  suc¬ 
ceeding  calendar  month  covering  the  production  of  all  coal 
for  use  or  sale  during  the  preceding  month. 

It  is  stipulated  and  agreed  by  the  contracting  parties 
hereto  that  the  Trustee  designated  by  the  United  Mine 
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Workers  of  America  shall  be  the  Chairman  of  the  Trustees 
of  the  Fund  provided  for  in  this  Agreement. 

It  shall  be  the  duty  of  the  Operators  signatory  hereto, 
and  each  of  them,  to  keep  said  payments  due  said  Fund, 
as  hereinabove  described  and  provided  for,  current  and  to 
furnish  to  the  United  Mine  Workers  of  America  and  to  the 
Trustees  hereinabove  designated  a  monthly  statement  show¬ 
ing  the  full  amount  due  hereunder  for  all  coal  produced  for 
use  or  for  sale  from  each  of  the  several  individual  mines 
owned  or  operated  by  the  said  Operators  signatory  hereto. 
Payments  to  said  Fund  shall  be  made  by  check  payable  to 
1  ‘United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund”  and  shall  be  delivered  or  mailed  to  the  office  of 
said  fund  located  at  907  Fifteenth  Street,  N.  W.,  Washing¬ 
ton,  D.  C.,  or  as  otherwise  designated  by  the  Trustees. 

It  is  stipulated  and  agreed  by  the  contracting  parties 
hereto  that  an  annual  audit  of  the  Fund  hereinabove  de¬ 
scribed  shall  be  made  by  competent  authorities  to  be  desig¬ 
nated  by  the  Trustees  of  said  Fund.  A  statement  of  the 
results  of  such  audit  shall  be  made  available  for  inspection 
of  interested  persons  at  the  principal  office  of  the  Trust 
Fund  and  at  such  other  places  as  may  be  designated  by  the 
Trustees. 

Failure  of  any  Operator  signatory  hereto  to  make  full 
and  prompt  payments  to  the  “United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund”  in  the  manner 
and  on  the  dates  herein  provided  shall,  at  the  option  of  the 
United  Mine  Workers  of  America,  be  deemed  a  violation  of 
this  Agreement.  This  obligation  of  each  Operator  signa¬ 
tory  hereto,  which  is  several  and  not  joint,  to  so  pay  such 
sums  shall  be  a  direct  and  continuing  obligation  of  said 
Operator  during  the  life  of  this  Agreement  and  it  shall  be 
deemed  a  violation  of  this  Agreement  if  any  mine  to  which 
this  Agreement  is  applicable  shall  be  sold,  leased,  sub¬ 
leased,  assigned,  or  otherwise  disposed  of  for  the  purpose 
of  avoiding  the  obligation  hereunder. 

Action  which  may  be  required  hereunder  by  the  Oper¬ 
ators  for  the  appointment  of  a  successor  Trustee  repre- 
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senting  them,  or  which  may  be  required  in  connection  with 
any  other  matter  hereunder,  may  he  taken  by  those  Oper¬ 
ators  who  at  the  time  are  parties  hereto,  and  authorization, 
approval,  or  ratification  of  Operators  representing  fifty-one 
percent  (51%)  or  more  of  the  coal  produced  for  use  or  sale 
during  the  calendar  year  previous  to  that  in  which  the 
action  is  taken  shall  be  sufficient  and  shall  bind  all  Oper¬ 
ators. 

B.  It  is  hereby  stipulated  and  agreed  by  the  contracting 

parties  with  respect  to  the  Fund  created  by  Sectioh  4  (a) 
of  the  National  Bituminous  Coal  Wage  Agreement  dated 
May  29,  1946  (commonly  known  as  the  Krug-Lewis  Agree¬ 
ment),  as  follows:  j 

(1)  The  Operators  signatory  hereto  agree  to  make  pay¬ 
ments  into  said  Fund  on  or  before  July  15, 1947,  on  account 
of  all  coal  produced  for  use  or  sale  up  to  and  including 
June  30,  1947,  with  respect  to  which  payment  has  not  here¬ 
tofore  been  made,  such  payments  to  be  on  the  basis  hereto¬ 
fore  made  by  said  Operators  under  the  provisions  of  the 
Krug-Lewis  Agreement. 

(2  The  Operators  signatory  hereto  hereby  renounce  and 
forever  release  any  and  all  claim  to  or  interest  in  pay¬ 
ments  made  into  said  Fund. 

378  (3)  The  Trustees  appointed  pursuant  t6  this 

Agreement  are  hereby  authorized  and  directed  to 
accept  into  the  new  trust  fund  hereby  created  and  to 
devote  for  the  purposes  hereinabove  specified  and  enumer¬ 
ated,  any  and  all  trust  funds  remaining  unexpended  or  un¬ 
obligated  in  said  trust  fund  so  created  by  Section  4(a)  of 
the  Krug-Lewis  Agreement.  j 

(4)  The  parties  hereto  agree  that  the  best  interest  of  the 
beneficiaries  of  said  trust  fund  would  be  served  by  having 
all  unexpended  or  unobligated  funds  therein  transferred  as 
above  provided,  and  agree  that  the  Trustees  thereof  should 
transfer  such  funds  to  the  new  trust  fund  created  by  this 
Agreement. 

C.  It  is  stipulated  and  agreed  by  and  between  tha  con¬ 
tracting  parties  that  the  monies  collected  under  Section  10 
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of  the  Krug-Lewis  Agreement  for  the  benefit  of  the  Fund 
designated  as  “Medical  and  Hospital  Fund”  as  provided 
for  in  Section  4(b)  of  said  Krug-Lewis  Agreement  shall 
be  transferred  to  the  Trustees  of  the  “United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund”  as  established 
by  this  Agreement  and  said  moneys  shall  be  coordinated 
into  the  aforesaid  Fund  and  be  made  subject  to  the  stated 
purposes  hereinabove  set  out. 

It  is  stipulated,  understood  and  agreed  by  the  contracting 
parties  hereto  that  present  practices  with  respect  to  wage 
deductions  and  their  use  for  provision  of  medical,  hospital 
and  related  services  shall  continue  during  the  term  of  this 
contract  or  until  such  earlier  date  or  dates  as  may  be 
agreed  upon  by  the  United  Mine  Workers  of  America  and 
any  Operator  signatory  hereto. 

D.  It  is  the  intent  and  purpose  of  the  contracting  parties 
hereto  that  full  cooperation  shall  by  each  of  them  be  given 
to  each  other,  the  Trustees  named  under  this  Section  and 
to  all  affected  Mine  Workers  to  the  eventual  coordination 
and  development  of  policies  and  working  agreements  neces¬ 
sary  or  advisable  for  the  effective  operation  of  this  Fund. 

379  Wages  and  Hours 

1.  (a)  For  all  inside  employees  a  work  day  of  eight  hours 
from  portal  to  portal  is  established,  including  a  staggered 
thirty  minutes  for  lunch,  and  without  any  intermission  or 
suspension  of  operations  throughout  the  day.  For  inside 
day  workers  these  eight  hours  shall  be  paid  for  at  straight 
time  rate.  Overtime  beyond  eight  hours  per  day  and  forty 
hours  per  week  shall  be  paid  for  at  time  and  one-half  with 
no  pyramiding  of  overtime.  Straight  time  rates  for  inside 
day  workers  shall  be  the  total  daily  normal  shift  earnings 
for  eight  hours  divided  by  eight  (8)  hours. 

(b)  For  all  outside  employees  except  those  covered  in 
paragraph  (c)  hereof  (including  all  strip  mine  and  coke 
oven  employees),  a  work  day  of  seven  hours  and  fifteen 
minutes  is  established,  including  a  staggered  thirty  minutes 
for  lunch,  and  without  any  intermission  or  suspension  of 
operations  throughout  the  day.  These  seven  hours  and 
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fifteen  minutes  shall  be  paid  for  at  straight  time  rate.  Over¬ 
time  beyond  seven  hours  and  fifteen  minutes  per  day  and 
thirty-six  and  one-quarter  hours  per  week  shall  be  paid  for 
at  time  and  one-half  with  no  pyramiding  of  overtime. 
Straight  time  earnings  for  outside  day  workers  covered  by 
this  paragraph  shall  be  the  total  daily  normal  shift  earnings 
for  seven  hours  and  fifteen  minutes  divided  by  seven  and 
one-quarter  (7.25)  hours. 

(c)  For  all  outside  continuous  employees  who  are  en¬ 

gaged  at  power  houses,  sub-stations  and  pumps  operating 
continuously  for  twenty-four  (24)  hours  daily,  and  fioisting 
engineers,  a  work  day  of  eight  hours  is  established,  includ¬ 
ing  a  staggered  thirty  minutes  for  lunch  and  withdut  any 
intermission  or  suspension  of  operations  throughout  the 
day.  These  eight  hours  shall  be  paid  for  at  straight  time 
rate.  Overtime  beyond  eight  hours  per  day  and  forty  hours 
per  week  shall  be  paid  for  at  time  and  one-half  wtith  no 
pyramiding  of  overtime.  Straight  time  earnings  fpr  day 
workers  covered  by  this  paragraph  shall  be  the  total  daily 
normal  shift  earnings  for  eight  hours  divided  by  eight  (8) 
hours.  | 

(d)  All  mine  workers,  whether  employed  by  the  iponth, 
day,  or  tonnage,  yardage,  deadwork  or  footage  rate,  shall 
receive  $3.05  per  day  in  addition  to  that  provided  for  in  the 
contract  which  expired  March  31, 1946. 

(e)  Work  performed  on  the  sixth  consecutive  day  is 
optional,  but  when  performed  shall  be  paid  for  at  tube  and 
one-half  or  rate  and  one-half. 

(f )  Holidays,  when  worked,  shall  be  paid  for  at  time  and 
one-half  or  rate  and  one-half.  Holidays  shall  be  computed 
in  arriving  at  the  sixth  and  seventh  day  in  the  week,  i 

(g)  Employees  paid  by  the  day  or  by  the  ton  who!  start 
to  work,  that  day  shall  be  counted  as  a  day’s  work  in  com¬ 
puting  the  sixth  and  seventh  day  in  the  week  provided  they 
do  not  leave  their  employment  when  work  is  available  for 
them. 

(h)  Rockdusting  shall  be  done  at  the  expense  of  the  coal 
operator. 
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Vacation  Payment 

An  annual  vacation  period  shall  be  the  rule  of  the  in¬ 
dustry.  From  Saturday,  June  26,  1948,  to  Monday,  July 
5,  1948,  inclusive,  shall  be  a  vacation  period  during  which 
coal  production  shall  cease.  Day  men  required  to  work 
during  this  period  at  coke  plants  and  other  necessarily  con¬ 
tinuous  operations  or  on  emergency  or  repair  work  shall 
have  vacations  of  the  same  duration  at  other  agreed  periods. 

All  employees  with  a  record  of  one  year’s  standing  (June 
1,  1947,  to  May  31,  1948  shall  receive  as  compensation  for 
the  above-mentioned  vacation  period  the  sum  of  One  Hun¬ 
dred  Dollars  ($100),  with  the  following  exception:  Em¬ 
ployees  who  entered  the  armed  services  prior  to  March  31, 
1947,  and  wTho  return  to  their  jobs  from  the  armed  services 
during  the  qualifying  period  shall  receive  the  $100  vacation 
payment. 

380  All  the  terms  and  provisions  of  district  agreements 
relating  to  vacation  pay  for  sick  and  injured  em¬ 
ployees  are  carried  forward  to  this  Agreement  and  pay¬ 
ments  are  to  be  made  in  the  sum  as  provided  herein. 

Pro  rata  payments  for  the  months  they  are  on  the  payroll 
shall  be  provided  for  those  mine  workers  who  are  given 
employment  during  the  qualifying  period  and  those  who 
leave  their  employment. 

The  vacation  payment  of  the  1948  period  shall  be  made 
on  the  last  pay  day  occurring  in  the  month  of  June  of  that 
year. 

Failure  of  any  Operator  signatory  hereto  to  make  full 
and  prompt  payment  of  the  amounts  required  hereby,  in 
the  manner  and  on  the  dates  herein  provided,  shall,  at  the 
option  of  the  United  Mine  Workers  of  America,  be  deemed 
a  violation  of  this  Agreement.  This  obligation  of  each 
Operator  signatory  hereto,  which  is  several  and  not  joint, 
to  so  pay  such  sums,  shall  be  a  direct  and  continuing  obli¬ 
gation  of  said  Operator  during  the  life  of  this  Agreement; 
and  it  shall  be  deemed  a  violation  of  this  Agreement  if  any 
mine,  to  which  this  Agreement  is  applicable,  shall  be  sold, 
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leased,  sub-leased,  assigned,  or  otherwise  disposed  of  for 
the  purpose  of  avoiding  the  obligation  hereunder. 

Checkoff 

i 

The  membership  dues,  including  initiation  fees,  and  as¬ 
sessments  of  the  United  Mine  Workers  of  America  and  its 
various  subdivisions,  as  authorized  and  approved  by  the 
International  Union,  United  Mine  Workers  of  America, 
shall  be  checked  off  the  wages  of  the  employees  by  the 
Operators  covered  by  this  contract  and  shall  be  remitted  by 
the  Operators  to  the  properly  designated  officers  of  the 
Mine  Workers  for  distribution  to  its  various  branches. 
Such  remittances  shall  be  accompanied  by  an  itemized 
statement  showing  the  name  of  each  employee  and  the 
amount  checked  off  for  dues,  initiation  fees  and  assessments 
together  with  a  list  of  employees  from  dues,  initiation  fees 
and  assessments  have  not  been  collected.  j 

In  order  that  this  section  may  become  effective  and  op¬ 
erate  within  the  limitations  of  the  “Labor-Management 
Relations  Act,  1947,”  the  Mine  Workers  hereby  agree  to 
furnish,  with  all  reasonable  dispatch,  to  the  respectiye  Op¬ 
erators,  and  the  Operators  agree  to  aid,  assist  and  cooper¬ 
ate  in  obtaining  written  assignments  from  each  employee 
so  employed.  Upon  the  presentation  to  the  Operators  of 
such  assignments  in  such  reasonable  form  as  time  and  cir¬ 
cumstances,  looking  to  the  continuous  and  uninterrupted 
production  of  coal,  may  allow,  said  Operators  shall  make 
deductions  so  authorized  and  deliver  the  same  to  the  des¬ 
ignated  District  officer  of  the  Mine  Workers  or  to  such 
authorized  representative  as  may  be  designated  by  the  Mine 
Workers.  j 

District  Agreements 

New  Districts  of  the  United  Mine  Workers  of  America 
may  be  established. 

This  Agreement  supersedes  all  existing  and  previous 
contracts  except  as  incorporated  and  carried  forward 
herein  by  reference;  and  all  local  agreements,  rules,  regu- 
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lations  and  customs  heretofore  established  in  conflict  with 
this  Agreement  are  hereby  abolished.  Prior  practice  and 
custom  not  in  conflict  with  this  Agreement  may  be  con¬ 
tinued,  but  any  provisions  in  District  or  Local  Agreements 
providing  for  the  levying,  assessing  or  collecting  of  fines 
or  providing  for  “no  strike,”  “indemnity”  or  “guarantee” 
clauses  or  provisions  are  hereby  expressly  repealed  and 
shall  not  be  applicable  during  the  term  of  this  agreement. 
Wherever  a  conflict  arises  between  this  Agreement  and  any 
District  or  Local  Agreement,  this  Agreement  shall  prevail. 
When  day  men  are  transferred  to  loading  coal  the  indi¬ 
vidual  affected,  if  aggrieved  shall  have  the  right  of  review 
under  the  settlement  of  disputes  procedures  provided  in 
this  Agreement. 

381  No  District  Contract  or  Agreement  negotiated 
hereunder  shall  become  effective  until  approval  of 
such  Contract  or  Agreement  by  the  International  Union, 
United  Mine  Workers  of  America,  has  been  first  obtained. 

Settlement  of  Local  and  District  Disputes 

Should  differences  arise  between  the  Mine  Workers  and 
the  Operators  as  to  the  meaning  and  application  of  the  pro¬ 
visions  of  this  agreement,  or  should  differences  arise  about 
matters  not  specifically  mentioned  in  this  Agreement,  or 
should  any  local  trouble  of  any  kind  arise  at  the  mine,  an 
earnest  effort  shall  be  made  to  settle  such  differences  imme¬ 
diately  : 

1.  Between  aggrieved  party  and  the  mine  management. 

2.  Through  the  management  of  the  mine  and  the  Mine 
Committee. 

3.  Through  District  representatives  of  the  United  Mine 
Workers  of  America  and  a  commissioner  representative 
(where  employed)  of  the  coal  company. 

4.  By  a  board  consisting  of  four  members,  two  of  whom 
shall  be  designated  by  the  Mine  workers  and  two  by  the 
Operators. 

5.  Should  the  board  fail  to  agree  the  matter  shall,  within 
thirty  (30)  days  after  decision  by  the  board,  be  referred  to 
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an  umpire  to  be  mutually  agreed  upon  by  the  Operator  or 
Operators  affected  and  by  the  duly  designated  representa¬ 
tives  of  the  United  Mine  Workers  of  America,  and  the 
umpire  so  agreed  upon  shall  expeditiously  and  without 
delay  decide  said  case.  The  decision  of  the  umpire  shall 
be  final.  Expenses  and  salary  incident  to  the  sendees  of 
an  umpire  shall  be  paid  equally  by  the  Operator  or  Oper¬ 
ators  affected  and  by  the  Mine  Workers. 

A  decision  reached  at  any  stage  of  the  proceedings  above 
outlined  shall  be  binding  on  both  parties  hereto  and  shall 
not  be  subject  to  reopening  by  any  other  party  or  branch 
of  either  association  except  by  mutual  agreement. 

i 

House  Coal 

House  coal  shall  be  sold  to  all  employees,  for  their  own 
household  use,  at  the  cost  of  production,  exclusive  of  sales 
and  administrative  costs.  Should  any  differences  arise  be¬ 
tween  the  Mine  Workers  and  the  Operator  of  any  mine  as 
to  the  price  so  to  be  charged  for  said  coal,  such  differences 
shall  be  settled  under  the  terms  of  the  Settlement  of  Dis¬ 
putes  section  of  this  Agreement. 

Miscellaneous 

1.  Any  and  all  provisions  in  either  the  Appalachian!  Joint 
Wage  Agreement  of  June  19,  1941,  or  the  National1  Bitu¬ 
minous  Coal  Wage  Agreement  of  April  11, 1945,  containing 
any  ‘‘no  strike”  or  “penalty”  clause  or  clauses  or  any 
clause  denominated  “Illegal  Suspension  of  Work”  are 
hereby  rescinded,  cancelled,  abrogated  and  made  null  and 
void. 

2.  Any  and  all  provisions  of  any  contracts  or  agreements 
between  the  parties  hereto  or  some  of  them,  whether  Na¬ 
tional,  District,  Local  or  otherwise,  providing  for  a  protec¬ 
tive  wage  clause  and  a  modification  of  this  Agreement  or 
said  agreements  if  a  more  favorable  wage  agreement  is 
entered  into  by  the  United  Mine  Workers  of  America,  are 
hereby  rescinded,  cancelled,  abrogated  and  made  null  and 
void. 
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3.  The  contracting  parties  agree  that,  as  a  part  of  the 
consideration  of  this  contract,  any  and  all  disputes,  stop¬ 
pages,  suspensions  of  work  and  any  and  all  claims,  demands 
or  actions  growing  therefrom  or  involved  therein  shall  be 
by  the  contracting  parties  settled  and  determined  exclu¬ 
sively  by  the  machinery  provided  in  the  “Settlement  of 
Local  and  District  Disputes  section  of  this  Agreement;  or, 
if  national  in  character,  by  the  full  use  of  free  collective 
bargaining  as  heretofore  known  and  practiced  in  the  in¬ 
dustry. 

382  Termination  of  Agreement 

This  Agreement  dated  July  7th,  1947,  shall  be  effective 
as  of  July  1,  1947,  and  shall  terminate  June  30,  1948;  Pro¬ 
vided,  However,  That  either  the  “Parties  of  the  First 
Part”  or  “Party  of  the  Second  Part”  may  terminate  this 
Agreement  on  any  earlier  date  by  giving  at  least  thirty 
(30)  days’  written  notice  to  the  other  party  of  such  desired 
earlier  termination  date. 

The  foregoing  termination  provision  shall  not  be  con¬ 
strued  to  limit  or  affect  in  any  way  the  obligation  of  the 
parties  relating  to  the  termination  of  contracts  under  the 
“Labor-Management  Relations  Act,  1947.” 

National  Conferences 

It  is  hereby  stipulated  and  agreed  by  all  parties  signatory 
hereto  that  they,  and  each  of  them,  wnll  attend  any  confer¬ 
ence  or  conferences  held  under  the  terms  of  this  Agreement 
and  that  such  conference  or  conferences  shall  be  convened 
at  Washington,  District  of  Columbia,  unless  such  place  of 
meeting  is  changed  by  mutual  agreement  of  the  parties. 

Integrated  Instrument 

This  Agreement  is  an  integrated  Instrument  and  its  re¬ 
spective  provisions  are  interdependent  and  shall  be  effec¬ 
tive  from  and  after  July  1, 1947. 

In  witness  whereof,  each  of  the  parties  signatory  hereto, 
pursuant  to  proper  authority,  has  caused  this  Agreement 
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to  be  signed  by  its  proper  officers  or  representatives  at 
Washington,  D.  C.,  on  this  the  8th  day  of  July,  1947. 

i 

United  Mine  Workers  of  America 

By:  John  L.  Lewis,  President;  John  O’Leary,  Vice-Presi¬ 
dent  ;  Thomas  Kennedy,  Secretary-Treasurer. 

District  No.  2 — By  James  Mark;  District  No.  3 — By 
Frank  Hughes;  District  No.  4 — By  William  Hynes i;  Dis¬ 
trict  No.  5 — By  John  P.  Busarello ;  District  No.  6 — By  John 
Owrens;  District  No.  8 — By  Thomas  Rea;  District  No^  10 — 
By  Sam  Nicholls;  District  No.  11 — By  Louis  Austin  *  Dis¬ 
trict  No.  12 — By  Hugh  White;  District  No.  13 — By  Frank 
D.  Wilson;  District  No.  14 — By  Henry  Allai;  District  No. 
15 — By  Frank  Hefferly ;  District  No.  16 — By  John  T.  Jones; 
District  No.  17 — By  William  Blizzard;  District  No.  19 — 
By  Abe  Vales;  District  No.  20 — By  William  Mitch;  District 
No.  21 — By  David  Fowler;  District  No.  22 — By  Houston 
Martin;  District  No.  23 — By  Ed.  J.  Morgan;  District  No. 
27 — By  W.  A.  Boyle ;  District  No.  28 — By  William  Milton ; 
District  No.  29 — By  George  J.  Titler;  District  No.  SO-^By 
Samuel  Caddy;  District  No.  31 — By  Cecil  J.  Urbaniak; 
Percy  Tetlow.  i 

Operators  j 

Harry  M.  Moses,  Charles  O’Neill,  Central  Pa.  Coal  Pro¬ 
ducers  Association,  Georges’  Creek  &  Upper  Potomac  Coal 
Association,  Indiana  Coal  Operators  Association,  Indiana 
Coal  Producers  Association,  Illinois  Coal  Operators  Asso¬ 
ciation,  Northern  Panhandle  Coal  Operators  Association, 
Northern  West  Virginia  Coal  Association,  Ohio  Coal  Asso¬ 
ciation,  Retail  Producers  Association  of  Greater  Johns- 
towm,  Somerset  County  Coal  Operators  Association, 
383  Southern  Ohio  Coal  Operators  Association,  Tri 
County  Coal  Operators  Association,  The  Upion 
Pacific  Coal  Company  Western  Kentucky  Coal  Operators 
Association  Western  Pennsylvania  Coal  Operators  Asso¬ 
ciation,  Big  Sandy-Elkhorn  Operators  Association,  Green¬ 
brier  Coal  Operators  Association,  Hazard  Coal  Operators 
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Association,  Kanawha  Coal  Operators  Association,  Logan 
Coal  Operators  Association,  New  River  Coal  Operators 
Association,  Operators’  Association  of  the  Williamson 
Field,  Pocahontas  Tug  River  Coal  Operators  Association, 
Virginia  Coal  Operators  Association,  Winding  Gulf  Coal 
Operators  Association,  Coal  Division  of  Eastern  Gas  and 
Fuel  Associates,  Consumers  Mining  Company,  Crucible 
Steel  Company  of  America,  H.  C.  Frick  Coke  Company, 
Geneva  Steel  Company,  Industrial  Collieries  Corporation, 
Inland  Steel  Company,  Jones  &  Laughlin  Steel  Corpora¬ 
tion,  Republic  Steel  Corporation,  Tennessee  Coal  Iron  & 
Railroad  Company,  United  States  Coal  and  Coke  Company, 
Weirton  Coal  Company,  Youngstown  Sheet  and  Tube  Com¬ 
pany,  American  Eagle  Collieries  Company,  Black  Mountain 
Corporation,  Coal  Processing  Corporation,  Elkhorn  Coal 
Company,  Raleigh  Wyoming  Mining  Company,  Warner 
Collieries,  Youghiogheny  and  Ohio  Coal  and  Coke  Company, 
New  Jellico  Coal  and  Coke  Company,  Walter  Bledsoe  Coal 
Company,  Emperor  Coal  Company,  Hellier  Coal  and  Coke 
Company,  Letcher  County  Truck  Mine  Association,  Lilly- 
brook  Coal  Company,  Sandy  Valley  Truck  Mine  Associa¬ 
tion,  Westmoreland  Mining  Company,  West  Virginia  Coal 
and  Coke  Company,  Valley  Camp  Coal  Company,  Crichton 
No.  4  Mine,  Nicholas  County,  West  Virginia,  Diamond  Coal 
Mining  Company,  Block  Coal  and  Coke  Corporation,  Indian 
Creek  Coal  Company,  Consolidation  Coal  Company  of  Ken¬ 
tucky,  Brule  Smokeless  Coal  Company,  Red  Parrott  Coal 
Company,  C.  H.  Mead  Coal  Company,  Utah  Coal  Operators 
Association,  Commercial  Mines  Operating  in  Alabama, 
Jacobs  Fork  Pocahontas  Coal  Company,  Buchanan  County 
Coal  Corporation,  Page  Pocahontas  Coal  Corporation, 
Panther  Coal  Company,  Inc.,  Margaret  Ann  Coal  Company, 
Crystal  Block  Coal  and  Coke  Company,  Red  Jacket 
384  Coal  Corporation,  Home  Creek  Smokeless  Coal  Cor¬ 
poration,  Lynn  Camp  Coal  Corporation,  Tennessee 
Products  and  Chemical  Corporation,  Tennessee  Consoli¬ 
dated  Coal  Company,  Whitwell  Coal  Corporation,  Kaiser 
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Company,  Inc.,  Utah  Fuel  Company,  Red  Jacket  Coal  Cor¬ 
poration  (Coal  Mountain,  W.  Va.),  United  Electric  Coal 
Company,  Republic  Coal  Company,  Stearns  Coal  &  Lumber 
Company,  Russell  Fork  Coal  Company,  Inc.,  Sycamore  Coal 
Corporation,  H.  E.  Harman  Coal  Corporation,  Hamill  Coal 
Corporation,  Lee  Red  Ash  Coal  Corporation,  Kemmerer 
Coal  Company,  Gunn-Quealy  Coal  Company,  Arkansas 
Oklahoma  Coal  Operators  Association,  The  American  Roll¬ 
ing  Mill  Company,  Southwestern  Coal  Operators  Associa¬ 
tion,  Harlan  County  Coal  Operators  Association. 
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Exhibit  “B” 

i 

THE  WHITE  HOUSE  j 

WASHINGTON  j 

April  3*  1948 

My  dear  Mr.  Attorney  General : 

On  March  23,  1948,  by  virtue  of  the  authority  vested  in 
me  by  Section  206  of  the  Labor  Management  Relations  Act, 
1947,  I  issued  Executive  Order  No.  9939,  creating  a  Board 
of  Inquiry  to  inquire  into  the  issues  involved  in  a  labor 
dispute  between  coal  operators  and  associations  signatory 
to  the  National  Bituminous  Coal  Wage  Agreement  of  1947 
and  certain  of  their  employees  represented  by  the  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  also  sig¬ 
natory  to  the  said  agreement.  j 

On  March  31,  1948, 1  received  the  Board’s  written  report 
in  the  matter,  including  a  statement  of  the  facts  with  re¬ 
spect  to  the  dispute  and  each  party’s  statement  of  its  posi¬ 
tion.  A  copy  of  that  report  is  attached  hereto.  I 

As  I  stated  in  my  Executive  Order  of  March  23,  1948,  in 
my  opinion  this  unresolved  labor  dispute  has  resulted  in  a 
strike  affecting  a  substantial  part  of  an  industry  engaged 
in  trade  and  commerce  among  the  several  States  and  with 
foreign  nations,  and  in  the  production  of  goods  for  com¬ 
merce,  which  strike,  if  permitted  to  continue,  will  imperil 
the  national  health  and  safety. 


38 


I  therefore  direct  you,  pursuant  to  the  provisions  of  sec¬ 
tion  208  of  the  Labor  Management  Relations  Act,  1947,  to 
petition  in  the  name  of  the  United  States  any  district  court 
of  the  United  States  having  jurisdiction  of  the  parties  to 
enjoin  the  continuance  of  such  strike,  and  for  such  other 
relief  as  may  in  your  judgment  be  necessary  or  appropriate. 

Very  sincerely  yours, 

Harry  S.  Truman 

Honorable  Tom  C.  Clark, 

The  Attorney  General, 

"Washington,  D.  C. 
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Exhibit  “C” 

EXECUTIVE  ORDER  9939 

Creating  a  Board  of  Inquiry  to  Report  on  a  Labor  Dispute 
Affecting  the  Bituminous  Coal  Industry  of 
the  United  States 

Whereas  there  exists  a  labor  dispute  between  coal  oper¬ 
ators  and  associations  signatory  to  the  National  Bitumin¬ 
ous  Coal  Wage  Agreement  of  1947  and  certain  of  their  em¬ 
ployees  represented  by  the  International  Union,  United 
Mine  Workers  of  America,  also  signatory  to  the  said  agree¬ 
ment,  involving  wages  or  terms  and  conditions  of  employ¬ 
ment;  and 

Whereas  in  my  opinion  such  dispute  has  resulted  in  a 
strike  affecting  a  substantial  part  of  the  bituminous  coal 
industry,  an  industry  engaged  in  trade  and  commerce 
among  the  several  states  and  with  foreign  nations,  and  in 
the  production  of  goods  for  commerce,  which  strike,  if  per¬ 
mitted  to  continue,  will  imperil  the  national  health  and 
safety : 

Now,  Therefore,  by  virtue  of  the  authority  vested  in  me 
by  section  206  of  the  Labor  Management  Relations  Act,  1947 
(Public  Law  101,  80th  Congress),  I  hereby  create  a  Board 
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of  Inquiry,  consisting  of  such  members  as  I  shall  appoint, 
to  inquire  into  the  issues  involved  in  such  dispute. 

The  Board  shall  have  powers  and  duties  as  set  forth  in 
Title  II  of  the  said  Act.  The  Board  shall  report  to  the 
President  in  accordance  with  provisions  of  section  206  of 
the  said  Act  on  or  before  April  5,  1948. 

Upon  submission  of  its  report,  the  Board  shall  cpntinue 
in  existence  to  perform  such  other  functions  as  hiay  be 
required  under  the  said  Act,  until  the  Board  is  terminated 
by  the  President.  j 

i 

Harry  S.  Truman 

The  White  House, 

March  23, 1948. 

! 

[P.  R.  Doc.  48-2716;  Filed,  Mar.  24,  1948;  10:59  a.  m.] 
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Exhibit  “D” 

i 

City  of  Washington,  District  of  Columbia,  ss  :  j 

Sherman  Minton,  being  duly  sworn,  deposes  and  says  that 
he  is  the  Chairman,  duly  appointed  by  the  President,  of  the 
Board  of  Inquiry  created  by  Executive  Order  No.  9939; 
that  the  annexed  is  a  true  copy  of  the  Report  of  said  Com¬ 
mittee,  including  the  insert  correcting  the  fourth  sentence 
of  page  6,  as  filed  by  the  Board  with  the  President  on  ^larch 
31, 1948. 

Dated :  April  1, 1948.  j 

Sherman  Minton. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  April, 
1948. 

i 

Mary  M.  Repetti, 

Notary  Public. 

My  Commission  expires  12-1-1949. 


40 


388  Filed  Apr  3  1948 

Report  to  the  President  on  The  Labor  Dispute  in  the 
.  Bituminous  Coal.  Industry  by  the  Board  of  Inquiry 
Created  by  Executive  Order  No.  9939 

Respectfully  submitted, 

George  W.  Taylor 
Mark  Ethridge 
Sherman  Minton 
Chairman 

The  President 
The  White  House 

389  Washington,  D.  C. 

March  31,  1948 

Dear  Mr.  President: 

The  Board  of  Inquiry  appointed  by  you  under  Executive 
Order  No.  9939  respectfully  transmits  a  report  of  its  find¬ 
ings  in  regards  to  the  labor  dispute  between  coal  operators 
and  associations  signatory  to  the  National  Bituminous  Coal 
W^age  Agreement  of  1947,  and  certain  of  their  employees 
represented  by  the  International  Union,  United  Mine  Work¬ 
ers  of  America,  also  signatory  to  said  agreement. 

The  Board  held  public  hearings  on  March  26,  March  29, 
and  March  30.  In  the  period  between  hearings  and  since 
that  time,  the  Board  has  remained  in  more  or  less  continu¬ 
ous  executive  session  in  order  to  complete  the  inquiry  and 
prepare  this  report. 

The  Board  has  afforded  an  opportunity  for  a  public 
hearing  to  the  representatives  of  both  parties  and  to  the 
men  who  have  served  as  Trustees  of  the  United  Mine  Work¬ 
ers  of  America  Welfare  and  Retirement  Fund.  In  addition, 
the  Board  has  given  careful  consideration  to  the  documents 
submitted  by  the  parties  in  support  of  their  testimony. 


This  Report  represents  in  all  particulars  the  unanimous 
view  of  all  members  of  this  Board. 

Respectfully,  j 

George  W.  Taylor 
Mark  Ethridge 
Sherman  Minton 
Chairman  | 

The  President  j 

The  White  House  j 

390  On  July  8,  1947,  certain  bituminous  coal  opera¬ 
tors  too  numerous  to  mention,  and  the  United;  Mine 

Workers  of  America,  represented  by  John  L.  Lewis, 

President,  J.  O’Leary,  Vice-President,  and  Thomas;  Ken¬ 
nedy,  Secretary-Treasurer,  and  numerous  District  repre¬ 
sentatives,  executed  a  written  agreement  concerning  wages 
and  working  conditions,  effective  July  1,  1947,  to  June  30, 
1948,  and  known  as  the  National  Bituminous  Wage  Agree¬ 
ment  of  1947.  Among  other  things,  the  Agreement  pro¬ 
vided  for  a  Welfare  and  Retirement  Fund  and  the  operators 
agreed  to  pay  into  said  Fund  ten  cents  for  each  ton  of  coal 
sold  or  used.  The  operators  have  made  the  required  pay¬ 
ments  into  the  Fund  and  no  complaint  as  to  any  failure  in 
this  regard  has  been  made.  This  Fund  now  totals  approxi¬ 
mately  $30,000,000.  It  is  not  invested,  but  lies  idle  in  the 
bank.  The  title  to  this  Fund  as  it  accumulates  is  vested 
in  a  Board  of  Trustees. 

The  Agreement  provided  for  the  appointment  of  three 
Trustees  who  were  to  adopt  a  plan  for  the  distribution  of 
the  Fund  and  a  program  for  its  administration.  One  Trus¬ 
tee  was  to  be  appointed  by  the  operators,  one  by  the  miners, 
and  these  two  were  to  select  the  third.  The  operators  des¬ 
ignated  Mr.  Ezra  Van  Horn;  the  miners,  Mr.  John  L. 
Lewis;  and  they,  in  turn,  selected  the  third  member,  Mr. 
Thomas  E.  Murray.  All  three  Trustees  accepted  the 

391  appointment  and  have  continued  to  serve  except  Mr. 
Murray,  who  resigned  effective  as  of  January  16, 
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194S.  Mr.  Lewis  has  reported  to  the  miners  that  Mr.  Mur¬ 
ray  had  resigned  rather  than  side  with  the  mine  workers. 
(Mr.  Murray  has  testified  this  is  not  a  correct  statement.) 
No  successor  has  been  selected  by  the  remaining  Trustees 
as  provided  in  the  Agreement  or  otherwise.  Mr.  Van  Horn 
suggested  to  Mr.  Lewis  that  the  vacancy  be  filled  and  sub¬ 
mitted  to  him  for  consideration  for  such  possible  appoint¬ 
ment,  the  names  of  certain  individuals.  Mr.  Lewis  did  not 
respond  to  this  suggestion  and  has  taken  no  action  towrard 
filling  the  vacancy. 

The  Fund  has  not  been  activated  because  the  Trustees 
could  not  agree;  first,  upon  those  eligible  for  pensions  to 
be  paid  out  of  the  Fund,  and  second,  upon  the  actuarial 
soundness  of  any  plan  so  far  presented.  Disagreements  on 
these  points  arose  out  of  the  efforts  of  the  Trustees  to  carry 
out  that  part  of  the  1947  Agreement  which  reads : 

“The  aforesaid  Trustees  shall  designate  a  portion 
(which  may  be  changed  from  time  to  time)  of  the  payments 
herein  provided,  based  upon  proper  actuarial  computations, 
as  a  separate  fund  to  be  administered  by  the  said  Trustees 
herein  described  and  to  be  used  for  providing  for  pensions 
or  annuities  for  the  members  of  the  United  Mine  Workers 
of  America  or  their  families  or  dependents  and  such  other 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under.” 

Although  the  Trustees  agreed  that  prompt  action  to  pro¬ 
vide  for  pensions  was  called  for,  they  could  not  agree  upon 
the  means  for  doing  so.  Mr.  Lewis  suggested  the  pay¬ 
ment  of  a  pension  of  $100  per  month  to  all  members 
392  of  the  United  Mine  Workers,  including  those  not 
covered  by  the  1947  Agreement,  who  had  attained 
the  age  of  sixty  years  and  who  had  been  for  twenty  years 
employed  in  the  industry.  This  proposal  made  by  Mr. 
Lewis  was  rejected  by  Mr.  Van  Horn,  who  contended  that 
it  was  not  only  actuarially  unsound  but  prohibited  by  the 
terms  of  the  1947  Agreement  and  by  the  provisions  of  the 
Taft-Hartley  Act.  Mr.  Van  Horn  contends,  in  this  regard, 
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that  only  employees  of  the  operators  signatory  to  the 
Agreement  of  July  8,  1947  are  eligible  to  receive  pensions 
from  the  Fund.  ! 

The  third  Trustee,  Mr.  Murray,  also  rejected  the  pro¬ 
posal  advanced  by  Mr.  Lewis  for  activating  the  Fund.  His 
position  was  based  upon  a  conviction  that  this  program 
was  actuarially  unsound.  He  did  not  agree  with  Mr.  Van 
Horn  that  pension  payments  had  to  be  restricted  to  em¬ 
ployees  of  the  signatories  to  the  1947.  Mr.  Murray  pro¬ 
posed  that  the  Fund  be  activated  by  allocating  $20,000,000 
from  the  Fund  for  the  payment  of  pensions  at  the  i^ate  of 
$100  per  month  on  a  priority  basis  among  all  members  of 
the  United  Mine  Workers  who  had  not  retired  from  active 
work  in  a  mining  operation  before  July  1,  1942,  and  who 
had  reached  the  age  of  at  least  sixty  after  at  least  twenty 
years  of  service  in  mining  work.  Under  the  Murray  plan, 
preference  for  pension  payments  would  be  given  to  those 
retiring  from  active  work  in  a  mining  occupation 
393  after  July  1,  1947.  If,  by  March  1,  1948,  the  pay¬ 
ment  of  $100  per  month  proved  to  be  impractical,  in 
view  of  the  allocated  funds  available  for  pension  purposes, 
Mr.  Murray  proposed  that  adjustments  should  be  made  in 
the  amount  of  pensions  available  to  miners  who  retired 
from  active  work  in  a  mining  occupation  between  July  1, 
1942  and  July  1,  1947.  j 

The  proposal  made  by  Mr.  Murray,  which  he  felt  was  in 
conformity  with  both  the  contract  and  the  Labor  Manage¬ 
ment  Relations  Act  of  1947,  was  not  supported  by  either  of 
the  two  other  Trustees.  Mr.  Lewis  continued  to  insist  upon 
a  payment  of  $100  per  month  for  all  miners  who  were  at 
least  sixty  years  of  age,  and  that  his  proposal  was  actuari¬ 
ally  sound  for  the  reason  that  it  was  intended  to  be  set  up 
on  a  pay-as-you-go  basis  from  year  to  year.  Mr.  Van  Horn 
took  the  position  that  activation  of  the  Fund  required  the 
execution  of  a  “detailed  written  agreement  pertinent  to 
the  Fund,  as  required  by  law  and  contemplated  by  the  Na¬ 
tional  Bituminous  Coal  Wage  Agreement  of  1947”  as 
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well  as  certain  actuarial  surveys  which  he  proposed.  Mr. 
Van  Horn  has  continued  in  the  view  that  to  pay  pensions 
to  all  members  of  the  United  Mine  Workers  of  America  re¬ 
gardless  of  who  employed  them  and  regardless  of  whether 
they  were  long-retired  miners  would  be  not  only  contrary 
to  the  contract  but  also  would  be  a  violation  of  the  Taft- 
Hartlev  Act,  Section  302(c)(5)*  and  for  the  further  rea¬ 
son  that  the  proposal  of  Mr.  Lewis  was  not  actuarially 
sound. 

394  In  accordance  with  the  contract,  actuaries  were 
employed  by  the  Trustees  to  study  the  Lewis  pro¬ 
posal.  After  they  had  made  their  studies,  they  submitted 
a  report  to  the  Trustees  that  the  plan  was  actuarially  un¬ 
sound  under  the  Fund  as  constituted  and  sustained  by  the 
ten  cents  per  ton  payment  by  the  operators.  The  Lewis 
proposal  was  then  submitted  to  the  actuaries  of  the  Fed¬ 
eral  Security  Agency,  and  their  report  was  in  substantial 
agreement  with  the  report  made  by  the  actuaries  theretofore 
employed  by  the  Trustees  and  was  likewise  unsatisfactory 
to  Mr.  Lewis  who  continued  to  insist  on  his  proposal. 

A  sharp  issue  on  the  construction  of  the  Agreement  has 
led  to  the  dispute  which  now  exists  in  the  Board  of 

395  Trustees,  Mr.  Lewis  has  set  forth  his  contention 
that  the  failure  of  the  Board  of  Trustees  to  agree 

constitutes  a  dishonoring  of  the  contract  by  the  operators. 
He  insists  that  the  operators  have  instructed  Mr.  Van  Horn 
to  take  positions  as  a  Trustee  which  prevent  the  activa¬ 
tion  of  the  Fund.  There  is  no  evidence  that  Mr.  Van  Horn 
received  such  instructions  from  the  operators  except  Mr. 
Lewis’  assertion.  “To  support  his  contention  that  the 
operators  dishonored  their  contract,  Mr.  Lewis  quotes 

*  “  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree  to 
pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative  of  any 
of  his  employees  who  are  employed  in  an  industry  affecting  commerce  *  #  * 
(c)  The  provisions  of  this  section  shall  not  be  applicable  *  *  *  (5)  with 
respect  to  money  or  other  thing  of  value  paid  to  a  trust  fund  established  by 
such  representative,  for  the  sole  and  exclusive  benefit  of  the  employees  of  such 
employer,  and  their  families  and  dependents  (or  of  such  employees,  families, 
and  dependents  jointly  with  the  employees  of  other  employers  making  similar 
payments,  and  their  families  and  dependents).” 
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from  . .  .  .”  the  Agreement  in  his  notice,  dated  February  2, 
1948,  to  all  signatories  of  the  National  Bituminoute  Coal 
Wage  Agreement  of  1947.  In  that  notice,  Mr.  Lewis  states: 

“The  National  Bituminous  Coal  Wage  Agreement  of 
1947  required,  among  other  things,  the  designation  of  a 
pension  fund  (out  of  the  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund)  to  be  used  for  providing 
for  pensions  or  annuities  for  the  members  of  the  United 
Mine  Workers  of  America  or  their  families  or  dependents 
and  such  other  persons  as  may  properly  be  included  as 
beneficiaries  thereunder. 

“On  this  date,  seven  months  after  the  effective  date  of 
the  agreement,  your  representative  trustee,  Mr.  Ezra  Van 
Horn  of  Cleveland,  Ohio,  continues  (as  he  has  consistently 
continued)  to  thwart  the  fulfillment  of  that  contractual  ob¬ 
ligation.  It  now  constitutes  an  outstanding,  unresolved 
dispute,  national  in  scope  and  character,  affecting  the  in¬ 
tegrity  of  the  contract  and  impeding  its  fulfillment,  j 

“The  United  Mine  Workers  of  America,  therefore;  now 
advises  you  as  a  signatory  to  the  agreement  that  it  re¬ 
serves  the  right,  at  will,  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract.’’ 

Mr.  Lewis  correctly  quotes  from  provisions  of  the  Agree¬ 
ment  in  the  part  above  underlined.  That  provision 
396  of  the  Agreement  is  capable  of  the  construction 
which  Mr.  Lewis  gives  it  when  considered  separate 
and  apart  from  the  rest  of  the  contract.  It  is  the  emphasis 
which  Mr.  Lewis  puts  on  this  part  of  the  Agreement  sepa¬ 
rate  and  apart  from  the  rest  of  the  contract  that  underlies 
his  contention  that  the  payment  of  funds  is  authorized  to 
miners  who  are  members  of  the  United  Mine  Workers  of 
America  whether  they  be  employed  by  the  signatories  to 
the  Agreement  or  not. 

Underlying  Mr.  Van  Horn’s  contention  is  the  view  that 
the  contract  must  be  looked  upon  as  a  whole  and  in  relation 
to  the  Labor  Management  Relations  Act  of  1947  which  we 
have  quoted  above.  Pertinent  portions  of  the  contract  are 
as  follows :  I 
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“This  agreement  made  this  7th  day  of  July,  1947,  by  and 
between  the  coal  operators  and  associations  signatory 
hereto  hereinafter  referred  to  as  Operators,  parties  of  the 
first  part,  and  the  International  Union,  United  Mine  Work¬ 
ers  of  America,  hereinafter  referred  to  as  Mine  Workers, 
on  behalf  of  each  member  thereof,  party  of  the  second 
part,  covering  all  the  bituminous  coal  mines  owned  or  op¬ 
erated  by  said  first  parties. 

“It  is  agreed  that  this  contract  is  for  the  exclusive  joint 
use  and  benefit  of  the  contracting  parties,  as  defined  and  set 
forth  in  this  Agreement.  It  is  agreed  that  the  United  Mine 
Workers  of  America  is  recognized  herein  as  the  exclusive 
bargaining  agency  representing  the  employees  of  the  par¬ 
ties  of  the  first  part.’,  •  •  • 

“It  is  agreed  that  this  Fund  is  an  irrevocable  trust  cre¬ 
ated  pursuant  to  Section  302  (c)  of  the  “Labor-Manage¬ 
ment  Relations  Act,  1947,”  and  shall  endure  as  long  as  the 
purposes  for  its  creation  shall  exist.  Said  purposes  shall 
be  to  make  payments  from  principal  or  income  or  both,  of 
(1)  benefits  to  employees  of  said  Operators,  their  families 
and  dependents  for  medical  or  hospital  care,  pensions  on 
retirement  or  death  of  employees,  compensation  for 
397  injuries  or  illness  resulting  from  occupational  ac¬ 
tivity  or  insurance  to  provide  any  of  the  foregoing, 
or  life  insurance,  disability  and  sickness  insurance  or  ac¬ 
cident  insurance;  (2)  benefits  with  respect  to  wage  loss  not 
otherwise  compensated  for  at  all  or  adequately  by  tax  sup¬ 
ported  agencies  created  by  federal  or  state  law;  (3)  bene¬ 
fits  on  account  of  sickness,  temporary  disability,  perma¬ 
nent  disability,  death  or  retirement;  (4)  benefits  for  any 
and  all  other  purposes  which  may  be  specified,  provided  for 
or  permitted  in  Section  302  (c)  of  the  “Labor-Manage¬ 
ment  Relations  Act,  1947,”  as  agreed  upon  from  time  to 
time  by  the  Trustees,  including  the  making  of  any  or  all  of 
the  foregoing  benefits  applicable  to  the  individual  members 
of  the  United  Mine  Workers  of  America  and  their  depen¬ 
dents;  and  (5)  benefits  for  all  other  related  welfare  pur- 
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poses  as  may  be  determined  by  the  Trustees  within  the 
scope  of  the  provisions  of  the  aforesaid  “Labor-Manage¬ 
ment  Relations  Act,  1947.”  Subject  to  the  stated  purposes 
of  this  Fund,  the  Trustees  shall  have  full  authority,  within 
the  terms  and  provisions  of  the  “Labor-Management  Re¬ 
lations  Act,  1947,”  and  other  applicable  law,  with  respect  to 
questions  of  coverage  and  eligibility,  priorities  among 
classes  of  benefits,  amounts  of  benefits,  methods  of  pro¬ 
viding  or  arranging  for  provisions  for  benefits,  investment 
of  trust  funds,  and  all  other  related  matters. 

“The  aforesaid  Trustees  shall  designate  a  portion  (which 
may  be  changed  from  time  to  time)  of  the  payments  herein 
provided,  based  upon  proper  actuarial  computations,  as 
a  separate  fund  to  be  administered  by  the  said  Trustees 
herein  described  and  to  be  used  for  providing  for  pension 
or  annuities  for  the  members  of  the  United  Mine  Workers 
of  America  or  their  families  or  dependents  and  such  other 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under.”  I 

When  the  contract  is  considered  as  a  whole  there  is  basis 
for  the  contention  that  the  term  “United  Mine  Workers 
of  America”  as  used  in  the  above  quotation  is  capable  of 
the  construction  that  the  term  “United  Mine  Workers  of 
America”  means  employees  of  the  signatory  operators 
only.  j 

398  The  pension  fund  to  be  set  aside  by  the  Trustees 
was  to  be  “based  upon  proper  actuarial  computa¬ 
tions”.  The  proposal  of  Mr.  Lewis,  as  we  have  pointed 
out,  "was  found  to  be  actuarially  unsound  by  actuaries 
employed  by  the  Truestees  and  by  the  Federal  Security 
Agency.  If  carried  out,  the  Lewds  proposal  would  more 
than  exhaust  the  present  fund  of  over  $30,000,000  and  such 
additional  funds  as  may  be  reasonably  anticipated,  and 
leave  nothing  for  the  many  other  objectives  of  the  fund  as 
enumerated  in  the  Agreement,  such  as  medical  and  hospital 
care,  death  benefits,  compensation  for  death  or  illness  re¬ 
sulting  from  occupational  activity,  wage  loss,  etc. 
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When  the  impasse  of  the  Trustees  could  not  be  resolved 
because  of  different  constructions  of  the  Agreement,  Mr. 
Lewis  proclaimed  to  the  miners  that  the  operators  had  dis¬ 
honored  and  continued  to  violate  their  contract.  On  March 
12,  1948,  a  communication  was  sent  out  from  Washington 
signed  by  Mr.  Lewis  as  President  of  the  United  Mine  Work¬ 
ers  of  America  addressed  “To  the  Officers  and  members  of 
All  Local  Unions  in  All  Bituminous  Districts  of  the  United 
States”.  After  charging  that  the  Agreement  had  been  dis¬ 
honored  by  the  operators,  and  that  “the  Coal  Operators 
and  their  Trustee  continue  gleefully  to  violate  the  con¬ 
tract”,  thereby  preventing  the  activation  of  the  fund,  the 
letter  concluded: 

“The  winter  is  now  gone.  This  office  proposes  to  go  for¬ 
ward  in  requiring  the  coal  operators  to  honor  their  agree¬ 
ment.  Your  ears  will  soon  be  assailed  by  their  outcries 
and  wails  of  anguish.  To  relieve  themselves,  they 
399  need  only  to  comply  with  the  provisions  of  the  Agree¬ 
ment  which  they  solemnly  executed  in  this  office  on 
July  8,  1947. 

“Please  discuss  this  matter  in  your  local  unions  so  that 
our  membership  may  be  fully  advised.  You  will  later  hear 
more  from  this  office  on  this  subject.” 

The  miners  proceeded  at  once  to  leave  the  mines.  By 
the  16th  of  March,  all  the  mines  of  the  operators  signatory 
to  the  Agreement  were  closed.  The  concerted  stoppage  of 
work  by  the  miners  followed  closely  in  time  the  receipt 
from  Mr.  Lewis  of  the  communication  of  March  12,  1948. 
This  letter,  it  should  be  noted,  also  referred  to  communica¬ 
tions  that  were  to  follow. 

Mr.  Lewis  tesified  that  his  letter  of  March  12  was  merely 
a  report  to  the  miners  on  the  condition  of  the  pension  fund 
and  that  there  was  no  further  communication  to  the  miners 
on  this  matter  from  the  national  officers  of  the  United 
Mine  Workers  of  America.  His  contention  is  that  when  the 
miners  w’ere  informed  regarding  what  was  happening  with 
the  Welfare  and  Retirement  Fund  they  individually  stop¬ 
ped  work. 
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The  stoppage  of  work  followed  so  closely  upon  the  re¬ 
ceipt  of  the  letter  as  to  constitute  cause  and  effect.  This 
was  more  than  a  coincidence. 

These  mines  employ  between  325,000  and  350,000  men 
who  produce  approximately  12,000,000  tons  of  coal  per 
week.  Up  to  date,  more  than  35,000,000  tons  have 

400  been  lost  due  to  the  stoppage.  There  is  todiay  ap¬ 
proximately  a  fifteen-day  overall  supply  of  coal,  but 

since  coal  is  not  evenly  distributed  there  are  places  entirely 
out  of  coal  today.  Railroads  have  curtailed  services  and 
some  carriers  will  be  in  dire  straits  within  a  week  or  two. 

Two  separate  efforts  have  been  made  to  resolve  this  dis¬ 
pute.  First,  Mr.  Van  Horn  filed  suit  on  March  20,  1948, 
against  his  co-Trustee,  Mr.  Lewis,  in  the  District  Court  of 
the  District  of  Columbia,  to  have  a  successor  Trustee  to 
Mr.  Murray  appointed  by  the  Court.  This  suit  is  still  pend¬ 
ing.  Secondly,  some  effort  was  made  to  open  bargaining 
negotiations  to  resolve  the  difficulties.  The  operator^  pro¬ 
posed  in  a  letter  to  Mr.  Lewis  on  March  19  to  open  nego¬ 
tiations  provided  the  miners  would  first  go  back  to  work. 
Mr.  Lewis  did  not  see  fit  to  open  negotiations  on  that  basis. 

In  his  letter  to  the  operators  of  February  2,  1948,  Mr. 
Lewis  said  that  the  dispute  was  “national  in  scope  and 
character”.  The  Agreement  itself  provides  that  “disputes, 
stoppages,  suspension  of  work  ...  if  national  in  character” 
shall  be  settled  “by  the  full  use  of  free  collective  bargain¬ 
ing  as  heretofore  known  and  practiced  in  the  industry”. 
No  effort  was  made  by  Mr.  Lewis  under  this  provision  of 
the  Agreement  to  negotiate  with  the  signatories  of  the!  Na¬ 
tional  Bituminous  Coal  Wage  Agreement  of  1947  before 
the  work  stoppage  and  Mr.  Lewis  has  taken  no  steps 

401  to  advise,  counsel,  or  order  the  miners  back  to  work 
in  order  that  the  provisions  as  to  collective  bargain¬ 
ing  may  be  employed. 

However,  he  did,  on  January  20  attempt  by  letter  to  in¬ 
duce  Mr.  Benjamin  Fairless  of  the  U.  S.  Steel  Corpora¬ 
tion,  and  Mr.  George  Humphrey  of  Cleveland,  Ohio,  to  en- 
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gage  in  collective  bargaining  as  representatives  of  the  bi¬ 
tuminous  coal  industry  to  resolve  the  dispute  as  to  the  Wel¬ 
fare  and  Retirement  Fund.  Mr.  Fairless  declined  the  invi¬ 
tation  to  negotiate.  As  he  stated,  he  was  not  a  represen¬ 
tative  of  the  bituminous  coal  industry  nor  was  he  a  signer 
of  the  Agreement  in  question.  He  suggested  to  Mr.  Lewis 
that  he  should  seek  to  open  negotiations  with  the  signatories 
of  the  Agreement.  As  previously  stated,  no  effort  along 
this  line  has  been  undertaken  by  Mr.  Lewis.  Likewise,  no 
effort  has  been  made  by  the  operators  to  open  negotiations 
since  their  letter  of  March  19  which  contained  the  proviso 
that  the  miners  first  return  to  work.  In  a  letter  on  January 
30, 1948  to  Mr.  Fairless,  and  in  a  letter  on  February  2, 1948 
to  the  operator  signatories  of  the  Agreement,  Mr.  Lewis 
said  that  the  United  Mine  Workers  of  America  reserves 
“the  right  at  will  to  take  any  independent  action  necessary 
to  the  enforcement  of  the  contract”. 

We  find  independent  action  was  taken  by  the  President 
of  the  United  Mine  Workers  of  America  in  the  form  of 
communications  to  the  Officers  and  Members  of  the  United 
Mine  Workers  of  America  which  induced  them  to 

402  take  concerted  action  to  stop  work  in  all  the  mines 
of  the  operators  signatory  to  the  Agreement  of  July 

8,  1947.  We  find  the  stoppage  was  not  independent  action 
by  miners  acting  individually  and  separately.  Their  stop¬ 
page  has  precipitated  a  crisis  in  the  industry  and  in  the 
nation  as  a  whole. 

Exhibit  “E” 

403  Filed  Apr  3  1948 

AFFIDAVIT 

City  of  Washington,  District  of  Columbia,  ss: 

J.  A.  Krug,  being  duly  sworn,  deposes  and  says : 

1.  I  am  now  and  have  been  since  March  18, 1946,  the  Sec- 
retarv  of  the  Interior  and  make  this  affidavit  in  that  ca- 
pacity. 


51 


2.  The  Department  of  the  Interior,  through  the  Bureau 
of  Mines,  is  charged  with  the  duty  of  conducting  inquiries 
and  investigations  into  the  economic  conditions  affecting 
the  mineral  industries,  including  the  bituminous  coal  in¬ 
dustry,  and  of  disseminating  information  concerning  them. 

3.  Attached  hereto  is  a  table  showing  various  statistics 

and  facts  which  indicate  the  effect  on  the  national  economy 
of  continued  nonproduction  of  bituminous  coal  as  a  result 
of  the  work  stoppage  in  the  bituminous  coal  industry  de¬ 
scribed  in  the  complaint.  From  an  average  weekly  produc¬ 
tion  of  12,502,000  tons  from  all  bituminous  mines  for  the 
9- week  period  which  began  January  10  and  ended  March 
13, 1948,  production  during  the  week  which  ended  March  27, 
the  first  full  wreek  of  the  said  work  stoppage  dropped  to 
2,120,000  tons.  j 

4.  At  the  commencement  of  the  work  stoppage  following 
termination  of  the  Agreement  of  April  11,  1945,  the  coal 
stocks  in  the  hands  of  industrial  consumers  and  retail  deal¬ 
ers  in  the  United  States  on  April  1,  1946,  were  approxi¬ 
mately  58,531,000  tons  and  the  impact  of  the  stoppage  upon 
the  economy  of  the  country  became  crucial  in  less  than  2 
months.  As  of  March  1,  1948,  the  date  of  the  latest  infor¬ 
mation  available,  coal  stocks  in  the  hands  of  industrial  con¬ 
sumers  and  retail  dealers  in  the  United  States  approxi¬ 
mated  48,472,000  tons.  Continued  suspension  of  production 
at  mines  presently  inoperative  because  of  the  current  work 
stoppage  would  accordingly  result  in  the  curtailment  or 
shut-down  of  operations  of  essential  industrial  and  trans¬ 
portation  facilities  of  the  United  States  progres- 

404  sively  at  a  rate  approximating  the  estimates  con¬ 
tained  in  paragraph  6  of  the  attached  table.  From 
this  it  appears  that,  without  additional  coal  supplies,  within 
30  days  36  percent  of  electric  power  utilities,  56  percent  of 
byproduct  coke  plants,  56  percent  of  steel  and  rolling  mills, 
69  percent  of  Class  I  railroads,  36  percent  of  cement  mills, 
and  43  percent  of  other  industrials  would  be  curtailed  or 
shut  down  for  lack  of  coal.  If  the  suspension  of  coal  pro- 
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duction  continues,  it  appears  that,  unless  additional  coal 
supplies  are  made  available,  within  60  days  67  percent  of 
electric  power  utilities,  88  percent  of  byproduct  coke  plants, 
S2  percent  of  steel  and  rolling  mills,  91  percent  of  Class  I 
railroads,  72  percent  of  cement  mills,  and  77  percent  of 
other  industrials  would  be  curtailed  or  shut  down  because 
of  lack  of  coal. 

5.  In  addition  to  the  considerations  mentioned  above,  the 
availability  of  bituminous  coal  for  shipment  to  the  North¬ 
west  section  of  the  country  during  the  limited  navigation 
season  on  the  Great  Lakes  would  be  severely  curtailed,  with 
serious  detriment  to  the  health,  welfare,  and  safety  of  all 
persons  in  that  area  who  rely  on  coal  for  heating  purposes 
and  for  the  maintenance  of  their  business  economy.  Every 
day  of  suspension  during  the  lake  navigation  season,  which 
begins  around  April  1,  would  adversely  affect  that  area’s 
coal  supplies  for  next  fall  and  winter. 

6.  Overseas  shipments  of  bituminous  coal  to  foreign 
countries  averaged  nearly  594,000  tons  per  week  in  Janu¬ 
ary,  1948.  In  order  to  protect  the  limited  bituminous  coal 
inventories  held  by  consumers  in  the  United  States,  and 
because  of  the  widespread  work  stoppages  that  have  seri¬ 
ously  reduced  production,  exports  of  bituminous  coal  to  all 
overseas  destinations  already  have  been  suspended,  thereby 
vitally  affecting  the  fullfillment  of  the  commitments  of  the 
United  States  in  this  regard. 

7.  The  mines  involved  in  the  said  work  stoppage  repre¬ 
sent  a  substantial  part  of  the  bituminous  coal  mining  in¬ 
dustry.  It  is  estimated  that  those  mines  account  for 

approximately  87  percent  of  the  total  national  bitu- 
405  minous  coal  production.  Their  products  go  into 
commerce  among  the  several  States  and  with  foreign 
nations.  If  permitted  to  continue,  that  work  stoppage  will 
imperil  the  national  health  and  safety  and  will  vitally  and 
irreparably  damage  the  national  economy. 

J.  A.  Krttg. 
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Subscribed  and  sworn  to  before  me  this  3rd  day  of  April 
1948. 

| 

Wm.  C.  Jackson, 

Notary  Public. 

My  Commission  expires  April  16,  1950. 

406  1.  Mines  in  the  United  States  with  rail  or 

river  connections  and  other  mines  pro¬ 
ducing  over  50  tons  daily : 


(a)  Total  number  of  mines 

(b)  Average  weekly  tonnage  produced,  Jan. 

2,900 

5-Mar.  13,  1948 

11,877,000 

(c)  Percent  of  total  U.  S.  weekly  production  1 

Number  of  bituminous  coal  miners: 

95.0 

(a)  Total  all  mines 

40t>,000 

(b)  Total  at  U.  M.  W.  of  A.  mines 

Bituminous  production  during  spring  1946 
strike  period:  tonnages  for  weeks  ending: 

359,000 

i 

i 

j 

April  6 

935,000 

April  13 

726,000 

April  20 

786,000 

April  27 

837,000 

May  4 

551,000 

May  11 

476,000 

Average  for  six  week  period 

717,500 

i  Average  weekly  production  for  all  bituminous  mines  in  the  United  States, 
Jan.  5-Mar.  13,  1948,  was  12,502,000  net  tons.  Production  during  this  lOtweek 
period  ranged  from  13,800,000  tons  for  the  week  ended  Jan.  lb  to 
11,190,000  during  the  week  ended  Jan.  31  when  production  was  retarded  due 
to  weather  and  transportation  difficulties.  Production  during  the  week  ended 
March  13,  the  week  preceding  the  beginning  of  the  work  stoppage,!  was 
13,314,000  tons.  Production  during  the  week  ended  March  20  was  4,36p,000 
and  during  the  first  full  week  of  the  stoppage,  the  week  ended  Marcia  27, 
production  approximated  2,120,000.  i 
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4.  Bituminous  coal  overseas 


exports  (net  tons) : 

Monthly 

Weekly  Average 

August  1947 

5,125,000 

1,156,885 

September  1947 

4,321,000 

1,007,226 

October  1947 

3,845,000 

867,946 

November  1947 

3,225,000 

751,748 

December  1947 

3,084,000 

696,163 

January  1948 

2,631,000 

593,905 

5.  Bituminous  Coal  Stocks  in  the 
Hands  of  Industrial  Consum¬ 
ers  and  Retail  Dealers : 

Tons  Days'  Supply 

(a)  February  1,  1946  46,528,000  28 

(b)  March  1,1946  51,158,000  31 

(c)  April  1,  1946  58,531,000  42 

(d)  November  1, 1946  52,429,000  36 

(e)  December  1,  1946  47,157,000  35 

(f)  February  1,  194S  49,576,000  2S 

(g)  March  1,  1948  48,472,000  28 

6.  Estimated  impact  of  coal  strike  on  operations  of  indus¬ 
trial  plants  and  retail  yards  in  the  United  States: 

Percent  of  Plants  or  Yards  That 
Will  Be  Forced  to  Shut  Down  or 


Curtail  Operations  Within: 


Consumer  Group 

15  days 

30  days 

45  days 

60  days 

Electric  power  utilities 

17 

36 

56 

67 

Byproduct  coke  plants 

14 

56 

72 

88 

Steel  and  rolling  mills 

29 

56 

73 

82 

Railroads  (Class  I) 

27 

69 

87 

91 

Cement  mills 

15 

36 

58 

72 

Other  Industrials 

18 

43 

61 

77 

Retail  vards 
•# 

74 

91 

96 

98 
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AFFIDAVIT 

I 

City  of  Washington,  District  of  Columbia,  ss  : 

I,  David  Bruce,  being  first  duly  sworn,  do  hereby  depose 
and  say  as  follows : 

1.  I  am  the  Acting  Secretary  of  Commerce,  and  am  mak¬ 
ing  this  affidavit  on  the  basis  of  information  obtained  by  the 
Department  of  Commerce  in  the  performance  of  its 
functions. 

2.  As  showm  more  in  detail  hereafter,  this  nation’s  basic 
transportation,  industrial,  and  utility  industries  (of  ^vhich 
the  steel  industry  and  electric  generating  industries  form  a 
major  part)  are  largely  dependent  upon  a  continued  and 
adequate  supply  of  soft  coal,  as  are  many  industrial  and 
domestic  users  for  heating  purposes.  A  prolonged  work 
stoppage  in  the  soft  coal  industry  would  bring  production 
of  essential  goods  and  services  to  a  standstill.  Moreover, 
shipments  of  essential  commodities  as  well  as  soft  coal 
itself  abroad  would  be  discontinued,  and  the  health  and 
safety  of  our  own  people  and  our  friends  abroad  would  be 
imperiled.  The  entire  program  of  aid  to  friendly  foreign 
countries  would  be  seriously  threatened. 

3.  Bituminous  coal  has  remained  our  most  important 
source  of  energy  despite  relative  growth  of  other  fuels. 
Approximately  40  per  cent  of  the  energy  consumed  in  1947 
for  all  purposes  in  the  United  States  was  supplied  by  bitu¬ 
minous  coal.  The  shortage  and  growing  cost  of  fuel  oil 
has  recently  put  a  greater  strain  upon  coal-producing 
facilities  and  has  increased  the  demand  therefor.  |The 
petroleum  shortage  shows  no  signs  of  abating. 

4.  For  the  industrial  segment  of  our  national  economy, 
bituminous  coal  is  relatively  more  important  as  a  source  of 
energy  because  larger  proportions  of  other  energy  sources 

are  consumed  by  nonindustrial  users.  Of  the  619 
408  million  tons  of  soft  coal  produced  in  1947,  442  million 
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were  consumed  directly  by  industry,  of  which  all  but 
151  million  tons  were  used  by  railroads,  electric  power 
utilities,  and  the  iron  and  steel  industry.  A  prolonged 
work  stoppage  resulting  in  the  cutting  off  of  soft  coal  sup¬ 
plies  w’ould  disrupt  the  movement  of  freight  and  passenger 
traffic,  and  deprive  factories,  homes,  offices,  and  other  in¬ 
stitutions  of  essential  light  and  power.  The  iron  and  steel 
industry,  peculiarly  dependent  upon  a  continued  supply  of 
coking  coal,  is  beginning  to  feel  the  impact  of  the  current 
stoppage,  and  in  about  six  weeks  production  of  steel  ingots 
and  casings  would  probably  be  halved.  As  shown  by  the 
following  table,  the  three  basic  industries — railroads,  elec¬ 
tric  power,  and  steel — consume  about  two-thirds  of  the 
total  industrial  consumption  of  bituminous  coal.  As  these 
industries  are  dependent  upon  a  continuous  supply  of  coal, 
and  since  our  entire  industrial  structure  is  built  around 
their  continued  operation,  the  magnitude  of  the  disaster 
which  would  result  from  a  prolonged  stoppage  of  coal  pro¬ 
duction  is  apparent. 


Industrial  Consumption  of  Bituminous  Coal 
1946  and  1947 

Tons  Percent 


1946 

1947 

1946 

1947 

Railroads 

110,200,000 

109,300,000 

27.8 

24.7 

Electric  power 

68,700,000 

86,000,000 

17.4 

19.4 

Iron  and  steel 

73,700,000 

96,100,000 

18.6 

21.7 

Other 

143,400,000 

150,900,000 

36.2 

34.1 

Total 

396,000,000 

442,300,000 

100.0 

100.0 

A  more  detailed  statement  of  domestic  coal  consumption 
and  exports  is  shown  in  Table  1  appended.  All  attached 
tables  herein  mentioned  are  made  a  part  hereof. 

5.  The  effects  of  stoppages  in  the  past  are  one  of  the  best 
indications  of  what  will  happen  if  the  present  stoppage  is 
continued.  As  shown  by  Table  2,  there  was  a  serious  loss 
of  production  during  April  and  May,  1946,  from  57  million 
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tons  in  March  to  3.5  million  tons  in  April,  j  This 
409  stoppage  lasted  from  April  2  to  May  29.  Steel  pro¬ 
duction,  running  around  90%  of  capacity  at  the  end 
of  March,  fell  to  75%  during  the  last  week  in  April,  and  to 
45%  by  the  end  of  May.  Severe  restrictions  in  railroad 
freight  and  passenger  traffic  and  curtailed  operations  of  a 
number  of  manufacturing  plants  also  resulted.  The  mine 
shutdown  during  November  and  December,  1946,  also  re¬ 
quired  a  drastic  rail  embargo  and  severe  restrictions  in 
other  key  industries.  Steel  ingot  production  was  theii  cut 
approximately  30%  after  the  first  week.  j 

6.  Of  the  619  million  tons  produced  in  1947,  approxi¬ 
mately  68  million  tons  have  been  exported  to  Canada!  and 
overseas.  Coal  exports  are  currently  running  at  from  50 
to  55  million  tons  a  year — 30  to  33  million  tons  overseas 
and  20  to  22  million  to  Canada.  A  continued  stoppage 
would  necessarily  result  in  complete  curtailment  of  all  ex¬ 


ports.  j 

7.  Coal  stocks  for  selected  periods  in  1946  and  1947  and 
as  of  February  1, 1948,  are  summarized  in  Table  3.  Stpcks 
at  the  end  of  January,  both  for  1947  and  1948,  are  about 
the  same,  slightly  less  than  50  million  tons,  or  about;  29 
days’  average  supply.  This  tabulation  of  “average  days’ 
supply”  must  be  considered  in  the  light  of  the  fact  that  as 
soon  as  a  user’s  own  supply  is  exhausted,  he  must  shut 
down,  since  the  chances  of  reallocating  the  supplies!  of 
other  users’  are  remote.  Table  4  summarizes  the  stock 


position  for  the  most  important  consumers  as  of  February 
1,  1948.  The  figures  in  this  table  indicate  that,  of  a  total 
of  622  electric  power  utility  plants,  114  have  coal  stocks 
insufficient  to  permit  operations  for  more  than  fifteen  days, 
and  that  another  135  power  plants  will  have  exhausted 
their  stocks  within  thirty  days.  Similar  situations  exist 
for  other  users.  Of  the  88  Class  I  railroads,  20  estimate 
that  their  coal  supplies  will  have  been  exhausted  at 
410  the  end  of  fifteen  days,  and  40  more  by  the  end  of  a 
month.  Only  seven  Class  I  railroads  possess  stocks 
to  permit  operations  for  more  than  sixty  days. 
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8.  The  effect  of  a  prolonged  stoppage  of  bituminous  coal 
production  on  the  general  economy  cannot  be  calculated 
precisely  since  we  have  not  had  prior  experience  with  a 
prolonged  stoppage  at  this  stage  of  production  and  con¬ 
sumption.  As  accurately  as  they  have  been  able,  the  tech¬ 
nicians  of  the  Department  of  Commerce  have  estimated 
that  industrial  production  at  the  end  of  a  sixty-day  period 
would  be  down  about  25  per  cent  and  would  continue  to 
decline  sharply  if  the  coal  supply  is  not  renewed.  By  that 
time  employment  would  similarly  be  falling  at  a  rapid  rate 
with  enforced  idleness  equivalent  to  five  million  full-time 
workers.  The  direct  losses  in  wage  income  and  in  profits 
would  be  accompanied  by  incalculable  harm  to  all  segments 
of  the  economy.  The  vast  repercussions  upon  all  sectors  of 
the  economic  system  can  be  summarized  in  terms  of  the  na¬ 
tional  income.  It  is  estimated  that  the  annual  rate  of  na¬ 
tional  income,  currently  running  at  215  billion  dollars, 
would  drop  to  190  billion  dollars  after  two  months.  Small 
businesses  which  lack  facilities  for  any  considerable  stor¬ 
age  of  coal,  and  with  limited  resources  to  withstand  the 
financial  losses  which  are  bound  to  occur,  would  suffer  dis¬ 
proportionately.  Furthermore,  the  disruption  of  produc¬ 
tion  at  a  time  when  supplies  of  many  items  are  just  be¬ 
coming  adequate  w’ould  create  new  maladjustments  and 
increase  inflationary  pressures. 

9.  The  impact  of  a  work  stoppage  on  specific  industries 
can  be  shown  by  a  gathering  and  summary  of  reports  from 
the  Department’s  Regional  Offices  and  Industry  Division. 

(a)  Coal  Supply.  Coal  loadings  provide  a  reliable  source 
of  informaiton  on  new  coal  supply.  By  March  19,  car  load¬ 
ings  had  fallen  to  16%  of  the  average  rate  reported  for  the 

week  of  March  1-6,  or  35,729  cars  daily  as  against 
411  approximately  214,000  daily  carloads.  Estimated 
loadings  for  the  week  of  March  22  are  4,500  to  6,000 
cars  daily. 

(b)  Railroads.  Railroad  coal  stocks  as  of  March  22, 1948 
approximated  24  days’  supply  at  reduced  operating  rate. 
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This  is  a  much  more  serious  situation  than  existed  at  the 
time  of  the  April-May  and  November-December  strikes  in 
1946,  when  stocks  amounted  to  39.5  and  30  days’  supply 
respectively.  As  a  result,  the  Office  of  Defense  Trans¬ 
portation  has  ordered,  effective  March  21,  a  25%  reduction 
in  passenger  service  by  railroads  using  coal-powered  loco¬ 
motives.  Some  15,000  employees  of  coal  carrying  railroads 
had  been  furloughed  by  the  week  end  of  March  20,  but  lay¬ 
offs  will  sharply  increase  as  the  effects  of  the  shortage  be¬ 
come  more  pronounced. 

(c)  Steel  and  Rolling  Mills.  Tentative  estimates  based 
on  information  furnished  by  the  steel  industry  indicate  a 
curtailment  in  operations  beginning  with  the  week  of  April 
5,  1948,  resulting  in  an  operating  rate  of  approximately 
72%.  This  compares  with  a  rate  of  89.4%  for  the  previous 
week,  and  with  an  average  current  rate  of  approximately 
93%  prior  to  the  stoppage. 

(d)  Electric  Utilities.  Coal  stocks  on  hand  at  electric 
power  plants  as  of  February  1,  1948  represent  61  days’ 
supply  for  the  nation  as  a  whole,  but  vary  greatly  from  re¬ 
gion  to  region  as  shown  by  Table  5.  This  table  compares 
stocks  in  states  depending  on  coal  for  50%  or  more  of  their 
energy.  From  these  figures  it  is  evident  that  utilities  in 
most  of  these  states  are  in  no  position  to  undergo  a  pro¬ 
longed  coal  shortage. 

(e)  Foundries.  The  most  serious  effect  of  the  coal  short¬ 
age  is  being  felt  by  foundries.  Coke  supplies  in  the  hands 

of  foundries  are  insufficient  for  continuous  opera- 
412  tion,  and  curtailment  of  foundry  operations  could 
quickly  cause  shut-downs  in  plants  dependent  oh  a 
steady  flow  of  castings. 

(f)  Lake  Dock  Stocks.  The  Cleveland  Regional  Office 
reports  that  the  lake  dock  stock  situation  is  serious.  Al¬ 
most  no  coal  is  on  the  docks  for  shipment  north  by  lake 
carriers,  and  there  is  hardly  enough  to  carry  boats  for  a 
round  trip.  No  coal  is  reported  at  northern  ports.  Lake 
navigation  is  expected  to  open  by  April  1,  and  unless  more 
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coal  is  available  at  lake  ports,  haulage  of  ore  from  Lake 
Superior  ports  will  be  delayed,  with  serious  repercussions 
on  steel  production  next  winter. 

(g)  Transportation  Equipment. 

Locomotive  manufacturers  using  coal  estimate  that  they 
have  supplies  for  approximately  45  days.  However,  lack  of 
steel  would  force  sharply  curtailed  operations  within 
twenty  days  and  complete  shut  down  within  35  days. 

Railway  car  builders  have  steel  inventories  of  only  three 
to  four  weeks,  and  coal  inventories  for  about  three  weeks. 
Stoppage  of  transportation  would  force  practically  a  com¬ 
plete  shut  down  in  five  weeks.  Employment  discharge 
would  be  heavy,  ranging  from  45,000  people  in  one  month 
to  55,000  in  two  months. 

Bus  manufacturers  report  approximately  a  four  to  six 
weeks’  supply  of  coal,  but  they  depend  mainly  on  supplies 
of  steel  and  steel  parts,  of  which  most  manufacturers  have 
about  a  30  days  supply  on  hand. 

Ocean  going  tanker  production  and  repair  has  been  de¬ 
layed  by  steel  shortages,  and  usable  inventories  will  be  de¬ 
pleted  in  four  to  six  weeks.  Lack  of  new  supplies  would 
force  complete  operational  shutdown. 

(h)  Automotive.  The  automotive  industry  reports  coal 
stocks  adequate  for  approximately  three  to  four  weeks. 

Stoppage  of  the  flow  of  parts  would  cause  immediate 
413  paralysis  of  production  lines  now  employing  about 
one  million  persons. 

(i)  Farm  machinery.  Spot  checks  of  coal  inventories  in 
the  farm  equipment  industry  indicate  from  two  to  six 
weeks  ’  supply  of  coal  on  hand.  Stocks  of  coke  and  pig  iron, 
however,  are  low,  with  only  a  few  weeks’  supply  on  hand 
or  in  transit. 

(j)  Chemicals. 

Nitrogen  (Anhydrous  Ammonia).  In  order  to  conserve 
fuel  stocks,  which  average  20  to  30  days’  supply,  the  six 
synthetic  nitrogen  plants  dependent  on  coal  and  coke  have 
cut  their  output  by  about  50%  on  March  22.  These  six 
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plants  account  for  80%  of  the  United  States  supply.  The 
resulting  loss  of  production  approximates  1,540  tons  of 
anhydrous  ammonia  and  210  tons  of  nitrate  a  day,  and  a 
full  shut-down,  which  will  be  necessary  by  about  May  1, 
will  cause  a  loss  of  about  twice  these  amounts. 

Coal  tar  and  coal  tar  chemicals.  Assuming  distribution 
of  coal  stocks  to  be  the  same  as  in  November,  1946,  a  stop¬ 
page  of  coal  supplies  of  about  30  days  would  close  down 
70%  of  by-product  coke  plants.  Current  coal  inventories 
average  about  27  days’  supply. 

Soda  ash.  Seventy-five  per  cent  of  United  States  soda 
ash  production  facilities  use  coal  as  a  fuel,  and  stocks  in 
the  industry  average  30  days’  supply.  Operations  in  these 
plants  will  be  cut  about  50%  by  April  1.  Full  shut-down, 
if  coal  is  not  available,  would  occur  about  May  15. 

(k)  Cement.  Lack  of  coal  alone  would  shut  down  40% 
of  the  cement  industry  in  30  days  and  70%  in  60  days. 
About  two-thirds  of  the  industry  is  entirely  dependent  on 
coal,  and  another  11%  is  fueled  by  coal  with  standby  facili¬ 
ties  for  oil  and  gas. 

(l)  Other  building  materials.  Manufacturers  of  gypsum 
products,  building  board,  asbestos  and  asphalt  could  con¬ 
tinue  to  produce  with  present  stocks  of  raw  materials  for 
about  30  days.  However,  a  rail  embargo  preventing  the 
movement  of  finished  products  would  quickly  force  a  shut¬ 
down,  since  storage  facilities  are  inadequate  for  more  than 

one  week’s  output. 

414  (m)  Textiles.  While  the  coal  stoppage  will  not  in 

general  affect  textile  mills  directly,  the  impact  will 
be  noticed  when  utilities  may  find  it  necessary  to  reduce 
output  and  allocate  power  among  consumers.  Another 
hindrance  to  production  will  result  from  delays  in  receiv¬ 
ing  shipments  of  supplies,  especially  chemicals.  Producers 
of  rayon  yard  are  directly  dependent  upon  coal.  From  pre¬ 
liminary  estimates  it  appears  that  coal  stocks  of  yarn  pro 
ducers  are  sufficient  for  about  50  days  of  normal  opera¬ 
tions. 
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10.  In  my  opinion,  and  taking  the  foregoing  data  into 
account,  the  present  stoppage  is  imperiling  the  national 
health  and  safety,  and  a  prolonged  stoppage  of  coal  pro¬ 
duction  will  cause  irreparable  damage  to  the  health  and 
safety  of  the  nation.  The  stoppage  is  causing  a  loss  in  pro¬ 
duction  which  cannot  be  made  up.  As  the  stoppage  con¬ 
tinues,  the  cumulative  effects  are  felt,  so  that  industry  after 
industry  will  have  to  shut  down,  and  widespread  unemploy¬ 
ment  will  ensue.  In  addition,  a  direct  threat  to  national 
health  and  safety  ■would  result  from  impaired  utility  ser¬ 
vices,  affecting  the  keeping  of  foods  and  the  furnishing  of 
fuel,  heat  and  other  services  to  homes  and  hospitals,  as 
well  as  the  proper  maintenance  of  public  water  supplies 
and  sewage-disposal  systems. 

11.  A  further  threat  to  the  national  health  and  safety 
arises  from  the  effects  of  the  stoppage  upon  the  contem¬ 
plated  foreign  aid  program  and  from  the  possibility  of 
necessity  for  an  accelerated  rearmament  program.  The 
curtailment  of  farm  machinery,  for  example,  will  impede 
the  gathering  of  the  1948  food  crop ;  the  reduction  of  trans¬ 
portation  facilities  will  create  bottlenecks  in  the  movement 
of  food  to  the  docks  for  export;  and  the  net  result  may  be 
inability  to  carry  out  our  foreign  aid  programs.  In  addi¬ 
tion,  the  building  up  of  the  defenses  of  this  nation 

415  will  be  seriously  harmed  by  the  stoppage  of  steel  and 
other  materials  necessary  for  rearmament.  This 
combination — inability  to  carry  out  our  foreign  policy  and 
inability  to  maintain  or  increase  defense  armaments — con¬ 
stitutes  a  grave  threat  to  the  United  States,  to  the  health  of 
its  people,  and  to  the  safety  of  the  nation. 

David  Bruce. 


Subscribed  and  sworn  to  before  me  this  3rd  day  of  April, 
194S. 

Wm.  C.  Jackson, 

(seal)  Notary  Public. 

My  commission  expires  April  16, 1950. 
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416  Table  1. — Consumption  of  Bituminous  Coal  by  Major  Usees, 

1946  and  1947 


1946  1947 

Tons  Tons 


User 

(000,000) 

Percent 

(000,000) 

Percent 

Domestic  consumption .  496.6 

93.1 

541.5 

$8.7 

Industrial . 

.  396.0 

74.2 

442.3 

72.5 

Electric  power  . 

.  68.7 

12.8 

86.0 

14.1 

By-product  coke 

ovens....  76.1 

14.3 

94.5 

15.5 

Beehive  coke  . . . 

.  6.8 

1.3 

10.1 

1.7 

Steel  plants  &  rolling  mills  8.6 

1.6 

10.0 

1.6 

Cement  mills  . . . 

. .  7.0 

1.3 

7.9 

1.3 

Railroads — Class 

I  .  110.2 

20.7 

109.3 

17.9 

Other  industrial 

users....  118.7 

22.2 

124.5 

20.4 

Retail  coal  deliveries .  100.6 

18.9 

99.2 

16.3 

Exports  . 

.  36.8 

6.9 

68.8 

11.3 

Total  consumption  . 

.  533.4 

100.0 

610.3 

100.0 

SOURCE:  Bureau  of  Mines,  U.  S.  Department  of  Interior. 

| 

417  Table  2.— 

-Production  of  Bituminous  Coal  by  Months 

January  1946- February  1948 

| 

Year — 1946 

533.9  Year- 

-1947 

619.0 

i 

January 

54.6 

January 

59.0 

j 

February 

50.4 

February 

51.4 

| 

March 

57.0 

March 

55.4 

j 

April 

3.5)  April  2 

April 

41.2  Centralia 

)  Strike 

memorial 

May 

19.8)  May  29 

May 

56.5 

j 

June 

50.8 

June 

47.5)  Jupe  30 

)  Strike 

July 

51.5 

July 

39.9)  July  8 

August 

54.9 

August 

50.9 

September 

52.2 

September 

52.4 

October 

57.7 

October 

57.3 

1 

l 

November 

37.6)  Nov.  21 

November 

52.7 

i 

)  Strike 

December 

43.9)  Dec.  7 

December 

54.8 

Year— 

-1948 

j 

January 

55.0 

P  i 

February 

48.4 

P 

Source:  Bureau  of  Mines,  U.  S.  Department  of  Interior. 

“p” — preliminary  estimate. 
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418  Table  3. — Estimated  Tonnage  and  Average  Days’  Supply  or  Bituminous  Coal  in 

Stock  Held  by  Major  Users  for  Selected  Periods 


November 

November 

February 

February 

1, 

1946 

1, 

1947 

1, 

1947 

1, 

1948 

Mil¬ 

Aver¬ 

Mil¬ 

Aver¬ 

Mil¬ 

Aver¬ 

Mil¬ 

Aver¬ 

lions 

age 

lions 

age 

lions 

age 

lions 

age 

of 

day’s 

of 

day ’s 

of 

day ’s 

of 

day’s 

tons 

supply 

tons 

supply 

tons 

supply 

tons 

supply 

Electric  power  utility  plants 

15.6 

72 

16.8 

64 

13.2 

57 

15.8 

56  j 

Bailroads,  Class  I 

9.3 

30 

6.3 

22 

7.7 

24 

6.9 

22 

By-product  coke  ovens 

6.6 

26 

7.3 

27 

5.9 

23 

8.7 

32 

Steel  plants  and  rolling  mills 

0.9 

32 

1.1 

40 

0.9 

30 

1.0 

27 

Cement  mills 

1.0 

47 

1.0 

46 

0.9 

41 

1.0 

46 

Other  industrial  users 

18.1 

55 

15.6 

38 

19.0 

45 

14.8 

49 

Total — Industrial  users 

54.5 

44 

48.1 

37 

46.5 

36 

48.2 

38 

Retail  coal  dealers 

3.4 

11 

2.1 

9 

3.2 

8 

1.4 

3 

Grand  Total 

57.9 

36 

50.3 

32 

49.7 

29 

49.6 

29 

Source:  Bureau  of  Mines,  U.  S. 

Department  of  ' 

Interior. 

419  Table  4. — Number  of  Plants  Classified  by  Day’s  Supply  of  Bituminous 

Coal  in  Stock  as  of  February  1,  1948 

Electric 


power 

utility 

Steel  plants 
and  roll- 

Railroads  Bv-Product  Cement 

Other 

industrials 

plants 

ing  mills 

(Class  I)  coke  plants 

mills 

(percent) 

Under  5  days  . 

40 

3 

5 

3 

5 

n.  a. 

5  to  10  davs  . 

43 

10 

4 

7 

2 

it 

10  to  15  days . 

31 

13 

11 

8 

7 

it 

15  to  20  days . 

48 

5 

16 

7 

5 

it 

20  to  25  days . 

38 

12 

13 

11 

10 

it 

25  to  30  days . 

49 

12 

11 

6 

9 

tt 

30  to  35  days . 

39 

11 

8 

9 

6 

tt 

35  to  40  days . 

42 

5 

6 

9 

3 

a 

40  to  45  days . 

41 

6 

1 

5 

11 

tt 

45  to  50  days . 

17 

4 

2 

5 

6 

a 

50  to  55  days . 

31 

1 

2 

1 

5 

tt 

55  to  60  days . 

16 

4 

o 

2 

5 

tt 

60  and  over . 

187 

16 

ff 

1 

13 

29 

tt 

Total  . 

622 

102 

88 

86 

103 

tt 

Average  day ’s  supply 

56 

27 

22 

32 

46 

tt 

Source:  Bureau  of  Mines,  U.  S.  Department  of  the  Interior, 
n.  a. — Not  available. 
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420  Table  5 

i 

Electric  Utility  Days'  Supply  *  of  Coal  for  Production 
of  Electric  Energy  United  States. 


Days’  Supply 
February  X 


Division  and  State 

1948  1947 

Maine 

68 

New  Hampshire 

64 

59 

Vermont 

19 

82 

Massachusetts 

49 

47 

Rhode  Island 

118 

111 

Connecticut 

68 

53 

Subtotal 

New  England 

61 

61 

New  York 

47 

62 

New  Jersey 

49 

69 

Pennsylvania 

83 

89 

Subtotal 

Middle  Atlantic 

64 

75 

Ohio 

59 

54 

Indiana 

46 

47 

i 

Illinois 

54  . 

49 

Michigan 

82 

59 

Wisconsin 

74 

89 

Subtotal 

i 

East  North  Central 

60 

55 

Minnesota 

50 

86 

Iowa 

68 

39 

Missouri 

47 

37 

i 

North  Dakota 

26 

25 

South  Dakota 

31 

40 

Nebraska 

63 

30 

Kansas 

75 

24 

Subtotal 


#  See  footnote  at  end  of  table  5. 


i 
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Days’  Supply 

Division  and  State  February  1 


1948 

1947 

West  North  Central 

53 

47 

Delaware 

19 

36 

Maryland 

43 

48 

District  of  Columbia 

33 

48 

Virginia 

35 

42 

West  Virginia 

35 

27 

North  Carolina 

108 

102 

South  Carolina 

153 

92 

Georgia 

143 

233 

Florida 

— 

62 

Subtotal 

421 

South  Atlantic 

62 

63 

Kentucky 

51 

43 

Tennessee 

57 

82 

Alabama 

40 

101 

Mississippi 

49 

106 

Subtotal 

East  South  Central 

48 

70 

Arkansas 

24 

39 

Louisiana 

— 

— 

Oklahoma 

124 

252 

Texas 

16 

57 

Subtotal 

West  South  Central 

118 

241 

Montana 

— 

— 

Idaho 

— 

— 

Wyoming 

23 

18 

Colorado 

41 

36 

67 


i 

i 

i 


Days’  Supply 
February  1 


Division  and  State 

‘  1948  1947 

New  Mexico 

16  121 

Arizona 

279  |  8 

Utah 

63  163 

Nevada 

-  ! - 

Subtotal 

Mountain 

42  38 

Washington 

—  89 

Oregon 

—  i — 

California 

j 

Subtotal 

Pacific 

—  89 

United  States  Total 

61  62 

Source:  Federal  Power  Commission,  March 

2,  1948.  No.  48— IB. 

*  Days  ’  supply  is  based  on  the  current 

rate  of  consumption  and 

the  available  supply.  Data  exceeding  365  days  are  not  shown. 

422  Filed  Apr  3  1948 

Exhibit  “G”  j 

AFFIDAVIT  OF  J.  M.  JOHNSON,  DIRECTOR  OF  THE 
OFFICE  OF  DEFENSE  TRANSPORTATION. 

United  States  of  America,  District  of  Columbia,  ss : 

J.  M.  Johnson,  being  first  duly  sworn  upon  oath  deposes 
and  says : 

He  is  a  member  of  the  Interstate  Commerce  Commission 
and  the  duly  appointed,  qualified  and  acting  Director  of 
the  Office  of  Defense  Transportation  and,  as  such,  main¬ 
tains  his  office  and  official  residence  in  the  City  of  Wash¬ 
ington,  District  of  Columbia.  In  his  official  capacity  he  is 
familiar  with  the  domestic  transportation  facilities  of  the 
Nation  and  the  needs  thereof,  and,  in  particular,  the  needs 
of  the  common  carriers  by  railroad  in  the  United  States 
(hereinafter  referred  to  as  “railroads”)  with  respect  to 
bituminus  coal  used  by  them  in  the  performance  of  their 
public  duties  as  common  carriers  of  passengers  and  freight. 
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There  are  more  than  600  railroads  of  all  classes  operat¬ 
ing  in  the  United  States  today.  These  railroads  use  bitumi¬ 
nous  coal  extensively  in  the  operation  of  their  transpor¬ 
tation  systems.  During  the  calendar  year  1947  the  total 
railroad  consumption  of  bituminous  coal  approximated 
113,000,000  short  tons.  Of  this  amount  about  100,000,000 
tons  were  consumed  in  the  operation  of  their  coal-burning 
locomotives.  The  remainder  was  used  for  power  genera¬ 
tion,  heating  of  buildings  and  shops,  and  for  other  pur¬ 
poses  incident  to  the  operation  of  their  systems. 

The  number  of  steam  locomotives  in  service  on  all  classes 
of  railroads  as  of  December  31, 1946,  was  39,592.  Of 
423  this  number  37,551  or  about  94.8  per  cent  were  oper¬ 
ated  by  class  I  railroads  (i.e.  railroads  having  an¬ 
nual  operating  revenues  above  $1,000,000),  and  2,041  or 
about  5.2  per  cent  were  operated  by  classes  II,  III,  and 
switching  and  terminal  companies.  Of  the  37,551  steam 
locomotives  of  the  class  I  railroads,  30,673  or  about  81.7 
per  cent  were  coal-burning.  Among  the  other  classes  of 
railroads  the  percentage  of  coal-burning  locomotives  was 
higher.  While  these  figures  are  as  of  December  31,  1946, 
they  are  the  last  available  statistics  on  this  phase  of  rail¬ 
road  operation  on  file  with  the  Interstate  Commerce  Com¬ 
mission. 

Railroad  fuel  stocks  were  relatively  low  on  March  29, 
1948,  as  compared  with  a  similar  date  in  previous  years. 
As  of  March  29,  1948,  the  railroads  of  the  United  States 
had  in  stock  piles  an  average  of  23.6  days’  supply  of  coal. 
Seven  railroads  had  less  than  10  days’  supply;  10  other 
railroads  had  a  coal  supply  of  from  10  to  15  days.  The 
average  daily  consumption  of  coal  by  the  railroads  as  of 
the  day  cited  was  228,809  tons.  Continued  operation  of  the 
railroads  in  the  United  States  depends  upon  their  ability 
to  continue  to  receive  coal.  Because  of  the  present  inter¬ 
ruption  in  the  production  of  bituminous  coal  and  the  need 
for  conserving  railroad  coal  supplies,  the  Office  of  Defense 
Transportation  on  March  18, 1948,  issued  its  General  Order 
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ODT  69  effective  11:59  o’clock  p.m.  March  21,  1948,  under 
the  terms  of  which  the  railroads  are  required  to  reduce 
passenger  train  mileage  performed  by  coal-burning  loco¬ 
motives  by  25  per  cent.  The  order  also  places  restrictions 
on  circus  and  other  trains.  For  similar  reasons  the  Inter¬ 
state  Commerce  Commission  on  March  23,  1948, 
424  issued  its  Service  Order  No.  811  effective  11 :59  p.m. 

March  30,  1948,  under  the  terms  of  which  the  rail¬ 
roads  subject  to  the  Interstate  Commerce  Act  are  required 
to  reduce  daily  coal-burning  freight  service  locomotive 
mileage  in  road  haul  service  by  25  per  cent.  No  actual 
figures  have  been  received  as  yet  as  to  the  coal  tonnage 
that  will  be  conserved  by  these  measures  but,  my  best  esti¬ 
mate  is,  that  it  will  probably  add  5  to  6  days  to  the  average 
supply. 

Further  curtailment  of  rail  freight  and  passenger  service 
is  under  consideration.  Should  the  stoppage  of  bituminous 
coal  production  continue  for  another  10  days  it  will  be 
necessary  in  the  interests  of  further  conservation  of  the 
dwindling  coal  supply  to  embargo  all  freight  on  railroads 
except  commodities  essential  to  the  public  health  and 
safety,  and  to  make  a  further  reduction  in  coal-burning 
locomotive  passenger  mileage.  Such  a  freight  embargo 
will,  it  is  estimated,  reduce  the  volume  of  present  traffic 
about  one-third,  making  the  over-all  reduction  as  compared 
with  the  volume  prior  to  the  shutdown  of  the  bituminous 
coal  mines  approximately  50  per  cent.  This  measure  as 
estimated  would  extend  the  remaining  coal  supply  of  the 
railroads  another  8  to  10  days.  A  further  reduction  in  coal¬ 
burning  passenger  locomotive  mileage  would  probably  add 
another  day  to  the  supply,  making  it  about  a  20  days’  sup¬ 
ply  for  transportation  of  necessities. 

The  50  per  cent  reduction  in  coal-burning  passenger  loco¬ 
motive  mileage  in  addition  to  its  effect  upon  the  transpor¬ 
tation  of  passengers  will  have  a  material  effect  upon  the 
movement  of  express  and  parcel  post — in  particular  upbn 
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shipments  of  perishables  such  as  citrus  fruits,  seafood,  etc., 
which  normally  move  in  large  volume  by  express. 

425  The  vital  importance  of  rail  transportation  among 
the  transportation  facilities  of  the  United  States 
may  be  drawn  from  the  following  facts:  In  1947  steam 
railroads  (all  classes)  handled  a  total  of  658,000,000,000 
revenue  ton  miles  of  freight,  or  approximately  70  per  cent 
of  the  inter-city  commercial  freight  traffic  handled  by  all 
agencies  of  transport  in  the  United  States.  As  to  commer¬ 
cial  passenger  traffic,  the  steam  railroads  of  all  classes  dur¬ 
ing  1947  handled  an  intercity  passenger  service  in  the 
United  States  of  50,000,000,000  passenger  miles,  or  approx¬ 
imately  72  per  cent  of  all  commercial  passenger  traffic  han¬ 
dled  by  the  several  agencies  of  transport. 

Moreover,  other  forms  of  public  transportation — air, 
highway,  and  water — are  primarily  dependent  upon  rail¬ 
road  transportation  for  the  fuel  used  in  performing  their 
public  service.  It  is  also  true  that  in  many  cases  where 
railroads  are  powered  by  electrical  energy  they  receive 
their  power  from  steam  generated  plants  requiring  coal  as 
a  fuel.  And  in  some  cases,  manufacturers  of  oil  and  distil¬ 
lates  for  use  in  powering  Diesel  locomotives  use  coal  as  a 
fuel  in  their  refining  processes.  Should  the  interruption  in 
the  production  of  bituminous  coal  he  prolonged  for  any 
considerable  period  of  time  it  will  mean  a  breakdown  of  rail 
transportation  and  as  a  consequence  a  complete  paralysis 
of  the  Nation’s  economy. 

J.  M.  Johnson. 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  April, 
1948. 

Lillian  L.  Cubley, 

(seal)  Notary  Public. 
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426  Filed  Apr  3  1948 

Exhibit  “H” 

AFFIDAVIT.  | 

i 

City  of  Washington,  District  of  Columbia,  ss: 

Nelson  Lee  Smith,  being  duly  sworn,  deposes  and  sayjs: 

I  am  the  Chairman  of  the  Federal  Power  Commission, 
the  regulatory  Commission  created  under  the  Federal 
Power  Act  to  have  jurisdiction  over,  among  other  things, 
electric  utility  systems  engaged  in  interstate  commerce. 
During  the  continuance  of  war  or  whenever  an  emergency 
exists  by  reason  of  a  sudden  increase  in  the  demand  for 
electric  energy,  or  a  shortage  of  electric  energy  or  facili¬ 
ties  for  the  generation  or  transmission  of  such  energy,  or 
of  fuel  or  water  for  generating  facilities,  or  other  causes, 
the  Commission  is  given  authority  by  Section  202(c)  of 
the  Act  to  require  temporary  connections  of  facilities  and 
such  generation,  delivery,  interchange  or  transmission  of 
electric  energy  as  in  the  Commission’s  judgment  will  best 
meet  the  emergency  and  serve  the  public  interest. 

Continuance  of  the  current  interruption  of  production  of 
bituminous  coal  in  the  United  States  will  create  an  emer¬ 
gency  resulting  from  a  shortage  of  supply  of  electric  en¬ 
ergy  for  use  in  homes,  commercial  enterprises  and  indus¬ 
try,  hospital,  food  processing  and  other  community  services 
— all  essential  to  national  health  and  safety.  But 

427  such  an  emergency  condition  cannot  be  alleviated 
except  in  a  very  minor  degree  even  through  full 

utilization  of  the  above  emergency  authority  of  the  Com¬ 
mission. 

Nearly  fifty  per  cent  of  all  electric  energy  generated  in 
the  United  States  is  produced  from  bituminous  coal.  In 
the  North-central  region  of  the  United  States,  eighty  per 
cent  of  electric  energy  is  generated  from  bituminous  coal ; 
in  the  Northeastern  region,  the  proportion  is  approxi¬ 
mately  sixty-five  per  cent. 
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At  the  current  rate  of  use,  electric  utility  systems  have 
an  average  of  about  60  days’  supply  of  coal  for  the  genera¬ 
tion  of  energy.  This  supply  is  well  below  the  amount  such 
systems  maintain  in  normal  times.  Recent  unprecedented 
increases  in  use  of  electric  energy,  among  other  factors, 
have  prevented  most  of  those  systems  from  accumulating 
normal  coal  reserves. 

The  present  demand  for  electric  energy  is  the  greatest  in 
all  history,  greater  even  than  during  the  war  years.  Dur¬ 
ing  the  past  two  weeks,  for  example,  use  of  electric  energy 
was  670,000,000  kilowatt-hours  greater  per  week  than  dur¬ 
ing  the  peak  w-eek  of  war  activities,  and  also  was  over  500,- 
000,000  kilowatt-hours  greater  per  week  than  a  year  ago. 
This  increased  demand  in  itself  has  already  created  an 
acute  condition  with  respect  to  the  supply  of  electric  en¬ 
ergy. 

When  the  production  of  coal  was  interrupted  in  April 
1946  and  again  in  November  1946,  the  total  coal  supply,  in 
terms  of  days  of  operation,  held  by  electric  utility  systems 
was  approximately  equivalent  to  that  on  hand  when  the 
current  interruption  of  production  of  coal  began  on  March 
15,  1948.  During  the  1946  interruptions,  curtailments  of 
electric  service  were  required  after  approximately  30  days 
of  mine  idleness,  at  which  time  there  was  still  ap- 
42S  proximately  a  30  days’  supply  of  coal  available. 

Emergency  curtailment  orders  were  actually  issued 
affecting  various  sections  of  the  country  and  were  contem¬ 
plated  for  other  sections.  If  either  of  the  1946  interrup¬ 
tions  had  continued  longer,  more  drastic  curtailments 
would  have  been  necessary  throughout  all  the  areas  where 
coal  is  the  primary  source  for  electric  energy  production. 
It  was  possible  for  the  Civilian  Production  Administration 
to  enforce  such  curtailments  on  a  national  basis  by  reason 
of  extraordinary  authority  under  the  Second  War  Powers 
Act.  This  machinery  is  no  longer  available. 

For  still  another  reason  the  present  interruption  in  coal 
production  will  precipitate  a  crisis  more  quickly  than  the 
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1946  interruptions.  At  those  times,  supplies  of  coal  at  the 
mine  mouth,  in  transit,  and  at  storage  depots,  werei  all 
frozen  before  the  cessation  of  production.  This  was  done 
under  the  authority  of  the  Second  War  Powers  Act  hnd 
permitted  reallocation  of  such  frozen  stocks  according  to 
greatest  need.  The  absence  of  that  allocation  machinery 
during  the  current  work-stoppage  has  resulted  in  the  dis¬ 
tribution  of  coal  already  mined  without  controlled  relation 
to  greatest  need. 

Wherever  interruption  of  coal  production  results  in  com¬ 
plete  exhaustion  of  coal  supply  at  a  generating  station, 
generation  of  electric  energy  cannot  begin  after  actual  re¬ 
sumption  of  mining  for  periods  up  to  16  days,  depending  on 
shipping  conditions. 

Worsening  of  the  coal  supply  situation  is  bound  to  result 
in  widespread  curtailments  of  electric  service  for  industrial 
and  commercial  purposes.  Moreover,  since  it  is  the  aver¬ 
age  coal  supply  of  all  electric  systems  that  is  sufficient  for 
about  60  days’  operation,  some  systems  have  total  supply 
sufficient  only  for  far  shorter  periods.  Certain  of 
429  these  electric  systems  dependent  entirely  upon  coal 
and  unable  to  benefit  through  interconnections  with 
other  systems  will  shortly  be  forced  to  curtail  all  but  the 
most  vital  services.  It  is  among  these  electric  systems  th^t 
distress  will  first  occur  and  will  progressively  spread  as  the 
coal  supply  dwindles.  j 

Coincidentally,  reduction  in  supply  of  electric  energy 
caused  by  lack  of  coal  will  increase  the  demands  upon  the 
already  overburdened  natural  gas  industry  and  will  ac¬ 
centuate  an  already  critical  condition  in  the  supply  of  oi}. 
Similarly,  interruption  of  coal  production  will  drastically 
reduce  the  production  of  manufactured  gas. 

A  continuation  of  the  current  work-stoppage  will  disrupt 
electric  service  on  most  of  the  electric  systems  east  of  the 
Mississippi  River.  On  these  systems,  serving  large  segr 
ments  of  the  United  States  including  some  of  the  most 
highly  industrialized  areas,  eventual  stoppage  of  electric 
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service  for  domestic  and  industrial  lighting  and  heating, 
as  well  as  electric  power  for  essential  services  such  as  oper¬ 
ation  of  elevators,  laundries,  traffic  control  systems,  mu¬ 
nicipal  and  interurban  transportation  systems,  fire  alarm 
systems,  hospitals,  food  processing  and  refrigerating,  and 
manufacturing  for  many  purposes  including  production 
vital  to  security — will  combine  to  imperil  seriously  a 

430  substantial  portion  of  not  only  the  entire  national 
economy  and  health  of  the  United  States,  but  also 

the  national  safety  and  security  at  this  time  of  world  crisis. 

Nelson  Lee  Smith. 

Sworn  to  before  me  this  3rd  day  of  April,  1948. 

Mary  M.  Repetti, 

Notary  Public , 

Washington,  D.  C. 

My  commission  expires  12-1-49. 

431  Filed  Apr  3  1948 

Exhibit  “I” 

AFFIDAVIT. 

I,  Raymond  S.  McKeough,  being  first  duly  sworn,  do 
hereby  depose  and  say : 

1.  I  am  a  member  of  the  United  States  Maritime  Com¬ 
mission  and  the  Vice-Chairman  thereof. 

2.  The  statements  made  in  this  Affidavit  are  based  upon 
my  personal  knowledge  and  upon  information  received  by 
me  in  my  official  capacity  as  aforesaid. 

3.  The  United  States  Maritime  Commission  -was  created 
by  an  act  of  Congress,  approved  June  29,  1936  (49  Stat. 
1985)  to  administer  the  Merchant  Marine  Act  of  1936^ 
which  is  expressly  intended  to  foster  and  develop  a  United 
States  Merchant  Marine  capable  of  carrying  a  substantial 
portion  of  our  water  borne  imports  and  foreign  exports, 
and  to  serve  as  a  naval  and  military  auxiliary  in  time  of 
war  or  national  emergency. 
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4.  In  addition  the  Commission  is  responsible  for  ad¬ 
ministering  the  Merchant  Ship  Sales  Act  of  1946,  the  pur¬ 
pose  of  which  is  to  dispose  of  the  large  war  built  tonnage 
to  private  operators.  It  has  chartered  and  sold  a  substan¬ 
tial  number  of  ships  to  U.  S.  Flag  operators  in  line  with  its 
expressed  policy  to  retire  from  direct  government  opera¬ 
tion  and  reestablish  the  American  Merchant  Fleet  under 
private  operation.  The  Commission  is,  therefore,  directly 
concerned  with  any  activity  which  in  any  way  interferes 
with,  or  retards  the  sale  or  charter  of  government  owned 
vessels  to  American  citizens. 

5.  Coal  is  an  important  export  commodity  at  this  time 
not  only  from  the  point  of  view  of  shipping  but  also  for 
the  rehabilitation  of  the  devastated  foreign  areas.  Coal 
exports  from  the  United  States  during  1947  averaged  ap¬ 
proximately  350  shipments  per  month.  The  major  portiop 
of  vessels  engaged  in  that  movement  were  privately  oper^ 
ated  vessels  held  under  bare  boat  charter  from  the  Govern¬ 
ment.  All  U.  S.  Flag  vessels  currently  engaged  in  the  car¬ 
riage  of  coal,  coastwise  or  overseas,  are  privately  owned 
or  bare  boat  chartered  by  U.  S.  operators  from  the  United 

States  Maritime  Commission.  As  a  result  of  an; 
432  order  by  the  Office  of  International  Trade,  Depart-, 

ment  of  Commerce,  dated  March  18,  1948,  suspend-  j 
ing  issuance  of  permits  for  export  bituminous  coal,  effec-j 
tive  March  22,  1948,  bare  boat  operators  will  of  necessity 
be  compelled  to  return  many  vessels  to  the  United  States  j 
Government  due  to  lack  of  employment  with  a  consequen-  j 
tial  loss  of  revenue  to  the  Government.  All  the  charters 
contain  a  provision  that  either  party  (United  States  Gov-  ; 
eminent  or  the  charterer)  may  cancel  on  15  days  notice. 

6.  The  Commission  is  also  concerned  with  the  direct 
effect  of  a  stoppage  on  the  number  of  persons  employed 
directly  and  indirectly  in  the  shipping  industry.  It  is  esti¬ 
mated  that  about  25,000  persons,  including  ships’  crews, 
stevedores,  terminal  operators  and  others  directly  and  in¬ 
directly  concerned  with  the  coal  export  program  will  be 
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placed  in  unemployment  for  the  duration  of  any  suspen¬ 
sion  of  coal  mining. 

7.  At  the  present  time  approximately  1,500,000  tons  of 
coal  are  being  moved  every  month  in  coastwise  traffic, 
either  all  water  borne  or  partly  water  borne  and  partly 
carried  by  rail.  For  the  five  months’  period  ending  Febru¬ 
ary  29,  1948,  coal  export  shipments  to  overseas  areas  aver¬ 
aged  about  3,000,000  long  tons  per  month. 

8.  The  coastwise  traffic  involves  approximately  40  pri¬ 
vately  owned  vessels  while  the  foreign  trade  involves  a 
total  of  approximately  340  U.  S.  Flag  ships  moving  coal 
from  the  United  States  to  overseas  destinations.  The  great 
majority  of  these  vessels  are  Government  owned  and  bare 
boat  chartered  to  private  operators. 

9.  A  complete  stoppage  of  production  at  the  coal  mines 
would  soon  completely  interrupt  this  foreign  and  coastwise 
traffic  with  not  only  the  disruption  of  revenue  to  the  Gov¬ 
ernment  and  private  operators  but  also  resulting  in  serious 
unemployment  conditions.  This  interference  and  its  dan¬ 
gerous  results  are  wholly  apart  from  indirect  and  addi¬ 
tional  interferences  with  shipping  which  would  result  from 
any  interference  with  rail  transportation. 

10.  The  shipping  industry  is,  of  course,  generally  de¬ 
pendent  upon  rail  transportation  for  receipt  of  its  general 

cargoes  and  for  ship  supplies. 

433  11.  At  the  present  time,  there  are  approximately 

1,000  vessels  of  Government  ownership  operated  by 
private  operators  under  bare  boat  charters  now  in  service. 
It  is  estimated  that  an  additional  670  American  flag  vessels 
of  private  ownership  are  now  in  operation.  To  the  extent 
that  a  stoppage  of  coal  mining  results  in  interference  with 
rail  transportation  and  consequently  with  delivery  of  car¬ 
goes  and  supplies  to  shipside,  all  of  these  vessels  can  be 
put  wholly  or  partly  out  of  service  in  a  short  time.  In  this 
connection,  an  order  recently  issued  by  the  Office  of  De¬ 
fense  Transportation  directs  that  all  freight  being  hauled 
by  coal  burning  locomotives  shall  be  decreased  in  volume 
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25  percent  beginning  midnight,  March  28th,  1948.  The  ef¬ 
fect  of  this  order  will  be  to  have  less  cargo  available  in 
ports  and  moving  to  ports  for  the  export  trade ;  specifically 
decreasing  the  volume  of  bread  grains  and  coarse  grains 
for  movement  to  overseas  destinations.  The  fleet  of  ap¬ 
proximately  130  ships  which  has  been  maintained  fof  the 
transportation  of  grain  overseas  will  be  without  sufficient 
cargo  for  continued  operation.  Two-thirds  of  these  ships 
are  United  States  flag  vessels.  About  85  ships  of  all  flags 
move  monthly  in  the  overseas  grain  trade. 

12.  The  actual  effect  of  a  stoppage  of  coal  production 
was  demonstrated  in  the  months  of  April  and  May,  1946, 
when  the  coal  miners  refused  to  work  until  a  new  contract 
had  been  awarded  them.  In  the  month  of  March,  1946,  a 
total  of  258  coal  cargoes  were  carried  in  the  export  trade ; 
in  the  month  of  April,  when  the  strike  occurred,  the  mnnber 
of  cargoes  so  carried  fell  to  101;  in  the  month  of  May,  the 
number  again  fell  to  41;  in  the  month  of  June,  although 
the  miners  had  returned  to  work  in  May,  the  effects  of  the 
stoppage  were  still  felt  and  only  126  cargoes  were  carried. 
It  was  not  until  July  1946  that  normalcy  was  again  reached. 

13.  Under  these  circumstances,  the  threatened  stoppage 
of  bituminous  coal  mine  production  will  seriously  disrupt 
the  shipping  industry,  interfere  with  present  programs!  re¬ 
lating  to  the  liquidation  of  the  government  ownership  in  the 
Merchant  Marine  and  the  reestablishment  of  private  opera¬ 
tion,  would  seriously  affect  employment  in  the  merchant 

marine,  and  related  fields  of  employment  and  wquld 
434  result  in  serious  and  irreparable  injury  to  the  Gov¬ 
ernment  and  private  ship  operators  as  well  as  the 
American  people  and  those  European  countries,  dependent 
upon  our  coal  exports,  which  hope  to  participate  in  the 
European  Recovery  Program. 

Raymond  S.  McEjeotjgh, 

V  ice-Chairman, 

United  States  Maritime  Commission. 


i 


j 

! 

i 
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District  of  Columbia,  City  of  Washington. 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  April, 
1948. 

(seal)  Wm.  C.  Jackson 

Notary  Public  in  and  for  the  District  of  Columbia. 

My  commission  expires  4/16/50. 

435  Filed  Apr  3  1948 

Exhibit  “J” 

AFFIDAVIT. 

City  of  Washington,  District  of  Columbia,  ss: 

James  A.  Crabtree,  being  duly  sworn,  deposes  and  says: 

I  am  Deputy  Surgeon  General  of  the  United  States  Pub¬ 
lic  Health  Service,  and  I  make  this  affidavit  at  the  request 
of  the  Department  of  Justice  to  set  forth  the  probable 
effect  upon  the  public  health  that  might  reasonably  be  ex¬ 
pected  to  accrue  from  the  continuation  of  the  current  work 
stoppage  in  the  Bituminous  Coal  Industry. 

In  any  modern  society  characterized  by  the  degree  of 
urbanization  of  the  population,  and  the  complexities  of  the 
economy  that  prevail  in  the  United  States,  the  health  of  the 
people  is  much  more  sensitive  and  vulnerable  to  the  several 
interdependent  elements  of  national  economy  than  it  is  in 
a  more  primitive  society,  where  the  individual  or  family  is 
a  more  nearly  self-contained  economic  unit. 

There  are  vast  areas  in  the  United  States  that  have  at¬ 
tained  a  degree  of  urbanization  where  the  public  health 
could  not  conceivably  be  maintained  in  the  face  of  a  break¬ 
down  of  such  segments  of  our  national  life  as  transporta¬ 
tion,  communications,  public  utilities,  the  processing  and 
distribution  of  essential  commodities  and  the  operation  and 
maintenance  of  such  health  facilities  as  hospitals,  health 
centers  and  clinics.  In  the  event  that  these  elements  of  our 
national  economy  would  be  jeopardized  by  a  shortage  of 
coal,  the  public  health  would  similarly  be  imperiled. 
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To  the  extent  that  other  fuels  and  sources  of  power;  are 
not  available  or  utilizable,  coal  is  absolutely  indispensable 
for  the  continued  operation  and  maintenance  of : 

(a)  All  hospitals  and  other  institutions  for  the  care  of 
the  sick, 

(b)  the  processing,  storage  and  distribution  of  food, 

(c)  public  water  supplies  and  sewage  disposal  systems, 
and 

(d)  a  great  variety  of  enterprises  devoted  to  the  manu¬ 
facture,  and  distribution  of  drugs,  hospital  supplies  and 
equipment,  chemicals  for  water  purification,  and  many 

other  commodities  essential  for  the  protection  of 
436  health. 

A  substantial  disruption  of  such  institutions,  fa¬ 
cilities,  services  and  enterprises  would  have  immediately  a 


disastrous  and  irreparable  effect  upon  the  health  of 
nation. 

James  A.  Crabtree. 


the 


Subscribed  and  sworn  to  before  me  this  3rd  day  of  April, 
1948. 

Wm.  C.  Jackson-, 

(seal)  Notary  Public. 

My  commission  expires  April  16, 1950. 

437  Filed  Apr  3  1948  ; 

Exhibit  “K”  j 

AFFIDAVIT.  *  1 

j 

City  of  Washington,  District  of  Columbia,  ss: 

S.  W.  Cramer,  Jr.,  Deputy  Chairman  of  the  Munitions 
Board,  National  Military  Establishment,  being  duly  sworn 
deposes  and  says : 

By  virtue  of  the  provisions  of  Public  Law  253  of  the  80th 
Congress  the  Munitions  Board,  of  which  affiant  is  the  Dep¬ 
uty  Chairman,  is  charged  with  the  coordination  of  appro- 
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priate  activities  within  the  National  Military  Establish¬ 
ment  with  regard  to  industrial  matters  including  the  pro¬ 
curement,  production,  and  the  distribution  plans  of  the 
departments  and  agencies  comprising  the  Establishment. 

The  Munitions  Board  by  virtue  of  the  performance  of  its 
statutory  duties  has  information  relating  to  procurement, 
production,  and  distribution  plans  of  the  Army,  Navy,  and 
Air  Force,  and  has  access  to  information  relating  to  re¬ 
quirements  of  the  departments  in  the  fields  of  supply  and 
transportation. 

Continuation  of  the  current  work  stoppage  in  the  bitumi¬ 
nous  coal  industry  for  an  extended  period  will  have  a  seri¬ 
ous  effect  upon  the  operations  of  the  Department  of  the 
Army,  Navy,  and  Air  Force,  particularly  in  respect  of  the 
resulting  curtailment  in  domestic  rail  transportation,  in 
the  production  of  steel,  and  in  the  supply  of  coal  for  im¬ 
mediate  use  in  Army,  Navy,  and  Air  Force  installations. 

As  the  coal  shortage  grows  and  it  becomes  necessary  for 
carriers  to  impose  embargoes  at  an  increasing  rate,  official 
military  travel,  military  freight  shipments,  and  movement 
to  ports  of  foreign  assistance  cargoes  will  be  threatened 
with  serious  curtailment  detrimental  to  the  effective  and 
necessary  operations  of  the  Armed  Services.  Supplies  of 
oil  and  of  other  fuels  required  for  military  operations,  in¬ 
cluding  occupation  activities,  will  be  affected  by  the  cur¬ 
tailment  of  transportation  resulting  from  a  shortage  of  coal 
for  coal  burning  rail  facilities.  The  shipment  of 
438  food  and  other  supplies  overseas  will  be  affected  by 
a  diminution  in  rail  transportation  to  ports. 

Curtailment  in  the  supply  of  coal  used  for  the  production 
of  steel  will  adversely  affect  the  production  of  materials 
required  for  the  use  of  the  Armed  Services  in  performance 
of  their  essential  operations. 

Present  critical  shortages  of  fuel  oil  have  recently  re¬ 
sulted  in  an  effort  to  convert  to  coal-burning  devices,  espe¬ 
cially  in  industrial  installations.  The  shortage  of  coal  will 
require  a  reconversion  to  oil-burning  systems,  which  will 
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have  a  serious  effect  on  critical  shortages  already  existing 
for  that  commodity. 

With  the  cessation  of  bituminous  coal  production  during 
the  months  of  April  and  the  succeeding  months,  the  Ariny 
and  Air  Force  would  be  completely  out  of  coal  by  approxi¬ 
mately  1  September  1948,  and  the  Navy  would  be  cbm- 
pletelv  out  of  coal  by  approximately  1  July  1948.  In  addi¬ 
tion  to  the  complete  exhaustion  of  stocks,  the  exhaustion  of 
supplies  of  coal  at  individual  activities  is  a  more  immediate 
problem  in  view  of  the  fact  that  stocks  of  coal  proportion¬ 
ate  to  requirements  are  not  maintained  at  the  same  level  as 
between  the  various  activities,  and  transshipment  by  rail 
from  one  activity  to  another  is  necessary.  For  example, 
at  the  present  time  stocks  are  exhausted  at  the  Naval  Base, 
Norfolk,  Virginia,  at  Atlantic  City,  New  Jersey,  and  at  the 
U.  S.  Naval  Academy  and  will  be  exhausted  at  the  Nayal 
Research  Laboratory,  Anacostia,  D.  C.  and  at  the  Naval 
Gun  Factory,  Washington,  D.  C.  within  two  weeks. 

S.  W.  Cramer,  Jr. 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  April, 
1948. 

Mary  M.  Repetti, 

(seal)  Notary  Public,  Wash.,  D.  C. 

My  commission  expires  12-1-49. 

•  #  *  •  •  •  •  •  *  j  • 

439  Filed  Apr  3  1948  #  j 

i 

Temporary  Restraining  Order  Against  Defendants  j 

This  action  came  on  to  be  heard  on  the  3d  day  of  April, 
1948,  on  the  verified  complaint  of  the  United  States  of 
America,  the  affidavits  of  J.  A.  Krug,  Secretary  of  the  In¬ 
terior  ;  David  Bruce,  Acting  Secretary  of  Commerce ;  J.  M. 
Johnson,  Director,  Office  of  Defense  Transportation;  Nel¬ 
son  Lee  Smith,  Chairman,  Federal  Power  Commission; 
Raymond  S.  McKeough,  Vice  Chairman,  United  States 
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Maritime  Commission;  James  A.  Crabtree,  Deputy  Sur¬ 
geon  General,  Public  Health  Service;  and  S.  W.  Cramer, 
Jr.,  Deputy  Chairman,  Munitions  Board,  and  the  verified 
report  of  the  Board  of  Inquiry  filed  herein,  and  upon  the 
plaintiff’s  application  for  a  temporary  restraining  order 
against  the  defendants,  and  each  of  them ;  and  it  appearing 
to  the  Court  that  the  following  defendants,  all  of  whom  are 
signatories  to  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947.: 

International  Union,  United  Mine  Workers  of  America 
Harry  M.  Moses 
Charles  O’Neill 

Central  Pa.  Coal  Producers  Association 

Georges’  Creek  &  Upper  Potomac  Coal  Association 

Indiana  Coal  Operators  Association 

Indiana  Coal  Producers  Association 

Illinois  Coal  Operators  Association 

Northern  Panhandle  Coal  Operators  Association 

Northern  West  Virginia  Coal  Association 

Ohio  Coal  Association 

Retail  Producers  Association  of  Greater  Johnstown 
Somerset  County  Coal  Operators  Association 

Southern  Ohio  Coal  Operators  Association 
440  Tri  County  Coal  Operators  Association 
The  Union  Pacific  Coal  Company 
Western  Kentucky  Coal  Operators  Association 
Western  Pennsylvania  Coal  Operators  Association 
Big  Sandv-Elkhorn  Operators  Association 
Greenbrier  Coal  Operators  Association 
Hazard  Coal  Operators  Association 
Kanawha  Coal  Operators  Association 
Logan  Coal  Operators  Association 
New  River  Coal  Operators  Association 
Operators’  Association  of  the  Williamson  Field 
Pocahontas  Tug  River  Coal  Operators  Association 
Virginia  Coal  Operators  Association 
Winding  Gulf  Coal  Operators  Association 
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Coal  Division  of  Eastern  Gas  and  Fuel  Associates 

Consumers  Mining  Company- 

Crucible  Steel  Company  of  America 

H.  C.  Frick  Coke  Company 

Geneva  Steel  Company 

Industrial  Collieries  Corporation 

Inland  Steel  Company 

Jones  &  Laughlin  Steel  Corporation 

Republic  Steel  Corporation 

Tennessee  Coal  Iron  &  Railroad  Company 

United  States  Coal  and  Coke  Company 

Weirton  Coal  Company  | 

Youngstown  Sheet  and  Tube  Company 

American  Eagle  Collieries  Company 

Black  Mountain  Corporation 

Coal  Processing  Corporation  j- 

Elkhorn  Coal  Company 
Raleigh  Wyoming  Mining  Company 
Warner  Collieries 

Youghiogheny  and  Ohio  Coal  and  Coke  Company 

New  Jellico  Coal  and  Coke  Company 

Walter  Bledsoe  Coal  Company 

Emperor  Coal  Company 

Hellier  Coal  and  Coke  Company 

Letcher  County  Truck  Mine  Association 

Lillvbrook  Coal  Company 

Sandy  Valley  Truck  Mine  Association  j 

Westmoreland  Mining  Company 
West  Virginia  Coal  and  Coke  Company  j 

Valley  Camp  Coal  Company 

Crichton  No.  4  Mine,  Nicholas  County,  West  Virginia 

Diamond  Coal  Mining  Company 

Block  Coal  and  Coke  Corporation 

Indian  Creek  Coal  Company 

Consolidation  Coal  Company  of  Kentucky 

Brule  Smokeless  Coal  Company 

Red  Parrott  Coal  Company 
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C.  H.  Mead  Coal  Company 
Utah  Coal  Operators  Association 
Commercial  Mines  Operating  in  Alabama 
Jacobs  Fork  Pocahontas  Coal  Company 
Buchanan  County  Coal  Corporation 
Page  Pocahontas  Coal  Corporation 
Panther  Coal  Company,  Inc. 

Margaret  Ann  Coal  Company 
Crystal  Block  Coal  and  Coke  Company 
Red  Jacket  Coal  Corporation 
441  Home  Creek  Smokeless  Coal  Corporation 
Lynn  Camp  Coal  Corporation 
Tennessee  Products  and  Chemical  Corporation 
Tennessee  Consolidated  Coal  Company 
Whit  well  Coal  Corporation 
Kaiser  Company,  Inc. 

Utah  Fuel  Company 

Red  Jacket  Coal  Corporation  (Coal  Mountain,  W.  Va.) 

United  Electric  Coal  Company 

Republic  Coal  Company 

Stearns  Coal  &  Lumber  Company 

Russell  Fork  Coal  Company,  Inc. 

Sycamore  Coal  Corporation 

H.  E.  Harman  Coal  Corporation 

Hamill  Coal  Corporation 

Lee  Red  Ash  Coal  Corporation 

Kemmerer  Coal  Company 

Gunn-Quealv  Coal  Company 

Arkansas  Oklahoma  Coal  Operators  Association 

The  American  Rolling  Mill  Company 

Southwestern  Coal  Operators  Association 

Harlan  County  Coal  Operators  Association 

are  engaged  in  an  unresolved  labor  dispute,  and  that  such 
dispute  has  resulted  in  a  strike  affecting  a  substantial  part 
of  the  bituminous  coal  industry;  and  that  such  industry  is 
engaged  in  trade  and  commerce  among  the  several  states 
and  with  foreign  nations,  and  in  the  production  of  goods 
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for  commerce;  and  that  such  strike,  if  permitted  to  con¬ 
tinue,  will  imperil  the  national  health  and  safety ;  and  that 
plaintiff  is  threatened  with  irreparable  injury  for  which  it 
has  no  adequate  remedy  at  law ;  j 

Now,  therefore,  it  is  by  the  court  this  3rd  day  of  April, 
1948,  j 

Ordered  that  the  defendant,  International  Union,  United 
Mine  Workers  of  America,  hereinafter  sometimes  referred 
to  as  the  Union,  and  its  officers,  agents,  servants  and  em¬ 
ployees,  and  all  persons  in  active  concert  or  participation 
with  them,  be  and  they  are  hereby  restrained  pending  furr 
ther  order  of  this  Court  from  continuing  the  strike  now  in 
existence  at  bituminous  coal  mines  throughout  the  United 
States  of  America  owned  or  operated  by  coal  operators  and 
associations  signatory  to  the  National  Bituminous  Coal 
Wage  Agreement  of  1947,  executed  at  Washington,  D.  C.j 
July  8,  1947,  hereinafter  referred  to  as  the  Agreement,  and 
that  the  said  defendant,  International  Union,  United  Minel 
Workers  of  America,  and  its  officers,  agents,  servants  and 
employees,  and  all  persons  in  active  concert  or  participa-S 
tion  with  them,  be  and  they  are  hereby  restrained  pending1 
further  order  of  this  Court  from  in  any  manner  en- 
442  gaging  in,  permitting  or  encouraging  the  said  strike 
or  its  continuation; 

And  it  is  further  ordered  that  the  said  Union,  acting 
through  its  president  and  other  appropriate  officers, 
agents,  servants  and  employees,  forthwith  instruct  all  mem-  j 
bers  of  the  said  Union  employed  in  the  bituminous  coal 
mines  covered  by  the  Agreement  to  cease  the  said  strike 
and  immediately  to  return  to  their  employment  and  that 
the  said  Union,  acting  through  the  said  officers,  agents,  j 
servants  and  employees,  cease,  desist  and  refrain  from  j 
ordering,  encouraging,  recommending,  instructing,  indue- ! 
ing  or  in  any  wise  permitting  the  said  strike  to  continue; 

And  it  is  further  ordered  that  the  defendants  and  each 
of  them  and  their  officers,  agents,  servants  and  employees, 
and  all  persons  in  active  concert  or  participation  with 
them,  be  and  they  are  hereby  restrained  pending  further 
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order  of  this  Court  from  encouraging,  causing  or  engaging 
in  a  strike  or  lock-out  at  any  bituminous  coal  mines  cov¬ 
ered  by  the  agreement,  or  from  in  any  manner  interfering 
with  or  affecting  the  orderly  continuance  of  work  at  the 
said  coal  mines,  and  from  taking  any  action  wThich  would 
interfere  with  the  Court’s  jurisdiction; 

And  it  is  further  ordered  by  the  Court  that  defendants 
listed  above  as  parties  signatory  to  the  Agreement  pro¬ 
ceed  forthwith  to  engage  in  free  collective  bargaining  as 
contemplated  by  the  terms  of  said  Agreement  and  by  the 
provisions  of  the  Labor  Management  Relations  Act,  1947 
(Act  of  June  23,  1947)  and  that  those  individuals  or  inter¬ 
ests,  or  their  successors  thereto,  who  have  bargained  in 
behalf  of  the  said  parties  in  effecting  past  agreements  and 
in  settling  past  disputes,  take  part  in  such  bargaining  and 
act  in  good  faith  with  the  view  of  bringing  to  an  end  the 
present  dispute  at  the  earliest  possible  time; 

And  it  is  further  ordered  by  the  Court  that  the  defen¬ 
dant  Union  and  operators  and  associations  signatory  to 
the  said  Agreement,  defendants  herein,  carry  out  the  pro¬ 
visions  of  paragraph  D,  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund  section  of  said  Agree- 
443  ment,  which  provides  as  follows: 

“It  is  the  intent  and  purpose  of  the  contracting 
parties  hereto  that  full  co-operation  shall  by  each  of  them 
be  given  to  each  other,  the  Trustees  named  under  this  Sec¬ 
tion  and  to  all  affected  mine  workers,  to  the  eventual  co¬ 
ordination  and  development  of  policies  and  working  agree¬ 
ments  necessary  or  advisable  for  the  effective  operation  of 
this  Fund.” 

in  order  that  the  said  fund  may  be  activated  at  the  earliest 
possible  time; 

And  it  is  further  ordered  that  this  restraining  order  shall 
expire  at  7 :30  o  ’clock  p.m.  on  April  13,  1948,  unless  before 
such  time  the  order  for  good  cause  shown  is  extended,  or 
unless  the  defendants  consent  that  it  may  be  extended  for 
a  longer  period; 
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I 

And  it  is  further  ordered  that  plaintiff’s  motion  for  pre¬ 
liminary  injunction  be  set  down  for  hearing  on  Monday, 
April  12,  1948,  at  10  o’clock  a.m.  in  the  Motions  Court,  j 

United  States  District  Judge. 

Saturday,  April  3,  1948. 

i 

Entered  at  7 :30  p.m.  McGuire,  Assoc.  Justice,  U.  S. 
Dist.  Court  for  D.  C. 

489  U.  S.  Marshal’s  Return 

Served  copies  of  within  Temporary  Restraining  Order 
on  International  Union  United  Mine  Workers  of  America 
by  personally  serving  John  L.  Lewis,  President,  on  4-5-48; 
John  L.  Lewis,  as  President,  International  Union,  United! 
Mine  Workers  of  America,  and  as  Union  Representative 
Trustee,  Board  of  Trustees,  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund,  personally  4-5-48 ;; 
Ezra  Van  Horn,  Operators’  Representative  Trustee,  Board, 
of  Trustees,  United  Mine  Workers  of  America  Welfare  and 
Retirement  Fund,  by  personally  serving  Frank  G.  Smith, 
Atty.,  4-5-48;  Crucible  Steel  Company  of  America  by  per-i 
sonally  serving  J.  W.  Edelin,  Washington  Representative, 
4-5-48;  Jones  &  Laughlin  Steel  Corporation  by  personally; 
serving  F.  H.  Chidsev,  District  Sales  Manager,  4-5-48 ;  Re-  j 
public  Steel  Corporation  by  personally  serving  Jas.  C. 
Black,  Manager  Washington  office,  4-5-48;  Youngstown! 
Sheet  and  Tube  Company  by  personally  serving  Chas.  A. 
Avant,  District  Sales  Manager,  4-5-48 ;  American  Rolling  i 
Mill  Co.  by  personally  serving  W.  C.  McCabe,  Washington 
Representative,  4-5-48.  j 

i 

W.  Bruce  Matthews,  j 

U.  S.  Marshal  in  and  for  the  District  of  Columbia . 

i 

C.  H.  Ward,  Jr., 

H.  W.  McCauley, 

E.  A.  JUNGHAUS, 

Deputy  U.  S.  Marshal. 

•  •  •  •  •  •  •  •  •  *  j 

j 

j 

I 
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447  Filed  Apr  7  1948 

Motion  to  Dissolve  and  Vacate  Restraining  Order 

Now  come  the  defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  Representative  Trustee,  Board  of  Trus¬ 
tees,  United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund,  and  move  the  Court  that  the  temporary  re¬ 
straining  order  issued  ex  parte  by  this  Honorable  Court  on 
April  3,  1948,  be  dissolved  and  vacated  for  the  following 
reasons : 

L 

The  statutory  provisions  upon  which  the  Government 
predicates  its  right  to  injunctive  relief  are  repugnant  to 
the  First,  Fifth,  and  Thirteenth  Amendments  to  the  Con¬ 
stitution  of  the  United  States,  and  are  therefore  void. 

448  2. 

The  temporary  restraining  order  is  void  and  beyond  the 
Court’s  jurisdiction  because  it  contravenes  the  First,  Fifth, 
and  Thirteenth  Amendments  to  the  Constitution  of  the 
United  States. 

3. 

Violation  of  the  miners’  right  to  stop  work  and  freedom 
from  involuntary  servitude  is  explicit  in  the  Court’s  direc¬ 
tion  that  the  Union  shall  order  the  miners  to  return  to  their 
employment.  Since  the  Court  may  not  legally  commit  the 
Union  members  employed  in  the  bituminous  coal  fields  to 
involuntary  servitude,  it  may  not  legally  effectuate  such 
result  through  its  mandatory  order  that  defendants  ac¬ 
complish  such  status  for  the  Union’s  members. 

4. 

The  facts  appearing  in  the  complaint  filed  herein,  the 
Exhibits  attached  thereto,  and  the  affidavit  filed  on  behalf 
of  said  defendants,  show  that  said  defendants  have  com¬ 
mitted  no  act  which  justifies  the  issuance  of  the  restraining 
order  against  them,  or  either  of  them. 
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I 

i 


The  restraining  order  is  violative  of  Section  502  of  The 
Labor-Management  Relations  Act,  1947,  as  well  as  The 
National  Bituminous  Coal  Wage  Agreement  of  1947. 

449  6. 

I 

The  temporary  restraining  order  is  invalid  because  it 
exceeds  the  proper  function  of  such  a  writ. 

7. 

The  complaint  and  attached  Exhibits  do  not  suffice  to 
invoke  the  jurisdiction  of  a  Court  of  Equity  for  injunctive 
relief. 

i 

8.  | 

i 

The  complaint  filed  herein  does  not  state  a  claim  upon 
which  relief  as  prayed  for  therein  can  be  granted  against 
said  defendants,  or  either  of  them. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 

Washington,  D.  C. 

T.  C.  Townsend, 

_  | 
Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W.,  | 

Washington,  D.  C. 

j 

M.  E.  Boiarsky, 

Charleston,  W.  Va.  i 

Attorneys  for  Defendants , 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund.  i 
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Received  the  Written  Notice  at  the  Department  of  Jus¬ 
tice  at  10 :30  a.m.  April  7,  1948. 

H.  G.  Morison,  ' 

Assistant  Attorney  General 
of  the  United  States  of  America. 

Dated  April  7,  1948. 

450  Filed  Apr  7  1948 

Notice  of  Motion. 

To :  H.  G.  Morison, 

Attorney  for  Plaintiff, 

United  States  of  America, 

Department  of  Justice, 

Washington,  D.  C. 

Please  take  notice  that  the  undersigned  will  bring  the 
above  motion  on  for  hearing  before  the  District  Court  of 
the  United  States  for  the  District  of  Columbia  on  the  9th 
day  of  April,  1948,  at  10  o’clock  in  the  forenoon  of  that  day 
or  as  soon  thereafter  as  counsel  can  be  heard. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 

Washington,  D.  C. 

M.  E.  Boiabsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants, 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 
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Received  the  Written  Notice  and  Memo  of  parts  author¬ 
ized  attached  at  the  Department  of  Justice  at  10:30  a.im. 
April  7, 1940. 

I 

H.  Gr.  Mobison, 

Assistant  Attorney  General 
of  the  United  States  of  America. 

451  Filed  Apr  7  1948  ! 
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Affidavit 

City  of  Washington,  District  of  Columbia,  ss: 

Before  me,  the  undersigned  authority,  on  this  day  per¬ 
sonally  appeared  John  L.  Lewis,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  this  affidavit,  who  beihg 
by  me  duly  sworn  upon  his  oath,  deposes  and  says  as  fol¬ 
lows,  to  wit: 

i 

1.  | 

My  name  is  John  L.  Lewis,  and  I  am  the  same  John  L. 
Lewis  named  in  Civil  Action  No.  1379-48  now  pending  in 
the  District  Court  of  the  United  States  for  the  District  qf 
Columbia.  I  am  President  of  the  United  Mine  Workers  of 
America,  and  have  been  since  1919.  I  am  the  representa¬ 
tive  of  the  United  Mine  Workers  of  America  on  the  Board 
of  Trustees  of  the  “United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund”  created  by  the  National  Bitur 
minous  Coal  Wage  Agreement  of  1947,  and  am  the  Chair*- 
man  of  said  Fund.  I  make  this  affidavit  as  President,  Inr 
ternational  Union,  United  Mine  Workers  of  America,  and 
as  Union  Representative  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund. 

i. 

i 

i 

i 

i 


i 
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2. 

The  1947  Agreement  provided,  among  other  things,  that 
the  Trustees  of  the  Fund  shall  designate  a  portion  of  the 
payments  to  be  made  therein  “to  be  used  for  providing  for 
pensions  or  annuities  for  the  members  of  the  United  Mine 
Workers  of  America  or  their  families  or  dependents,  and 
such  other  persons  as  may  be  properly  included  as 
452  beneficiaries  thereunder. ’ ’  (Underscoring  supplied). 

During  the  ten  months’  period  which  has  ensued 
since  effectuation  of  such  Agreement,  I  have  undertaken  to 
obtain  compliance  by  the  Trustees  to  that  section  of  the 
Agreement  quoted  above;  and  although  my  co-Trustees  as 
early  as  September  3,  1947  mutually  agreed  that  the  plan 
for  said  pension  fund  as  proposed  by  me  set  a  fair  and 
reasonable  standard,  it  has  not  been  put  into  effect.  On 
January  20,  1948  (the  neutral  Trustee  having  resigned), 
the  Operator  Trustee,  Mr.  Van  Horn,  continuing  to  delay 
activation  of  said  pension  fund,  I  addressed  to  Mr.  Ben¬ 
jamin  Fairless,  President  of  United  States  Steel  Corpora¬ 
tion,  and  Mr.  George  Humphrey  of  the  Pittsburgh  Con¬ 
solidation  Coal  Company,  a  joint  letter,  this  being  the  same 
letter  referred  to  by  the  Board  of  Inquiry,  but  not  fully 
reported  by  the  Board,  on  page  9  of  “Exhibit  D”  attached 
to  the  Government’s  complaint.  I  attach  to  this  affidavit 
a  full  copy  of  this  letter,  mark  it  “Exhibit  A”,  and  make 
it  a  part  hereof.  This  letter  was  jointly  addressed  to  the 
two  named  individuals  and  so  written  because  the  said 
Messrs.  Fairless  and  Humphrey  in  truth  and  in  fact  were 
the  persons  who  negotiated  with  me,  as  President  of  the 
United  Mine  Workers  of  America,  the  National  Bituminous 
Coal  Wage  Agreement  of  1947.  These  two  men  first  ap¬ 
proached  me  to  negotiate  a  new  agreement  (to  replace  the 
then  recently  expired  agreement),  and  I  met  with  them  at 
their  request.  It  was  fully  and  completely  known  to  them, 
and  agreed  to  by  them,  that  such  Agreement  as  we  might 
negotiate  was  to  become  the  new  National  Bituminous  Coal 
Wage  Agreement,  and  it  did  become  the  current  1947 


; 
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Agreement.  Together  with  other  representatives  of  the 
Union,  I  held  a  number  of  lengthy  conferences  with 
453  Fairless  and  Humphrey  alone.  After  these  detailed, 
careful,  and  prolonged  conferences  and  talks,  we,  i.e. 
Fairless  and  Humphrey  on  the  one  hand  in  behalf  of  the 
industry,  and  I  on  the  other  in  behalf  of  the  Union  agreed 
upon  all  the  principal  points  at  issue  in  the  negotiation  of 
a  new  agreement,  including  the  provision  for  a  Welfare 
Fund,  and  a  Pension  Fund  to  be  designated  out  of  the  Wel¬ 
fare  Fund.  Then,  and  only  then,  did  other  representatives 
of  Messrs.  Fairless  and  Humphrey  and  other  operators 
enter  the  conferences,  and  then  only  to  reduce  to  writing 
the  agreements  reached  between  Messrs.  Fairless  and 
Humphrey  and  myself.  Messrs.  Fairless  and  Humphrey 
were  fully  informed  of  and  aware  completely  of  the  Unioh’s 
views  in  reference  to  a  Pension  Fund,  its  purposes,  and 
that  it  was  to  be  made  available  to  retired  members  of  tlae 
United  Mine  Workers  of  America.  All  representatives  of 
all  the  operators  who  participated  in  the  ensuing  confer¬ 
ences  to  draft  the  Agreement  were  likewise  informed  of 
and  made  fully  aware  of  the  Union’s  position  in  reference 
to  the  purposes  of  the  Pension  Fund  and  the  participation 
in  the  Pension  Fund  by  retired  members  of  the  Union,  i 

3. 


Messrs.  Fairless  and  Humphrey  refused  to  meet  with  me 
in  response  to  my  letter  of  January  20,  1948.  Mr.  Van 
Horn  continued  to  delay  my  every  attempt  to  activate  the 
Pension  Fund.  I  have  had,  and  have  now,  every  reason  tp 
believe,  and  do  believe  and  now  so  aver,  that  Messrs.  Fairf 
less  and  Humphrey  were,  through  their  representatives, 
fully  aware  of  and  parties  to  Mr.  Van  Horn’s  delaying  tael 
tics;  and  so  were  many,  if  not  all,  of  the  major  operating 
companies  signatory  to  the  1947  Agreement.  The 
454  1947  Agreement  (in  contradistinction  to  prior 

Agreements)  did  not  create  or  provide  for  a  standi 
ing  negotiating  committee  of  operators  authorized  to  speak 
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for  the  industry  during  the  life  of  the  Agreement.  There¬ 
fore,  when  Messrs.-  Fairless  and  Humphrey,  the  original 
negotiators,  refused  to  meet  with  me  in  collective  bargain¬ 
ing  to  resolve  the  Pension  dispute,  I  had  available  to  me 
no  responsible  operator  representative,  or  group  of  oper¬ 
ator  representatives,  with  whom  I  might  confer  or  bargain 
in  an  effort  to  resolve  the  Pension  dispute.  It  was  my  in¬ 
tention  and  desire  to  resolve  the  dispute  quietly  and  with¬ 
out  disturbance  to  the  industry,  and  it  was  for  this  reason 
I  suggested  no  publicity  to  Fairless  and  Humphrey  in  my 
communication  of  January  20,  marked  “Exhibit  A”  herein. 

4. 

Messrs.  Fairless  and  Humphrey,  and  all  other  signatory 
operators,  have  been  at  all  times  and  now  are  aware  of  that 
section  of  the  1947  Agreement  wdiich  provides  as  follows: 

“Action  which  may  be  required  hereunder  by  the  Oper¬ 
ators  for  the  appointment  of  a  successor  Trustee  represent¬ 
ing  them,  or  which  may  be  required  in  connection  with  any 
other  matter  hereunder,  may  be  taken  by  those  Operators 
who  at  the  time  are  parties  hereto,  and  authorization,  ap¬ 
proval,  or  ratification  of  Operators  representing  fifty-one 
percent  (51%)  or  more  of  the  coal  produced  for  use  or  sale 
during  the  calendar  year  previous  to  that  in  which  the  ac¬ 
tion  is  taken  shall  be  sufficient  and  shall  bind  all  Opera¬ 
tors.”  (Underscoring  supplied). 

They  had  on  January  20,  1948,  and  at  all  times  subse¬ 
quent  thereto,  and  now  have,  full  contractual  means  of  re¬ 
solving  this  Pension  dispute  by  use  of  the  contract  section 
quoted  above.  They  have  seen  fit  not  to  exercise  it. 

455  5. 

Inquiries  and  requests  from  the  rank  and  file  member¬ 
ship  of  the  Mine  Workers  continued  to  multiply,  seeking 
information  on  the  status  of  the  Pension  Fund  and  appeal¬ 
ing  for  its  assistance.  I  deferred  as  long  as  possible  any 
public  action,  but  on  February  2,  1948,  felt  that  the  indus¬ 
try  and  all  operators  signatory  to  the  1947  Agreement 
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should  know  that  the  contract  was  being  dishonored  as  a 
result  of  the  conduct  of  their  Trustee  representative,  Mr. 
Van  Horn. 

I,  therefore,  addressed  a  circular  letter  on  that  datd  to 
all  operators  signatory  to  the  Agreement.  I  attach  a  cbpy 
of  said  circular  letter  to  this  affidavit,  marked  “Exhibit 
B”,  and  make  it  a  part  hereof.  I  did  not  send  this  circular 
letter  to  the  membership  of  the  Union  or  make  it  public. 
This  notice  reserving  for  the  Union  “the  right  at  will  to 
take  any  independent  action  necessary  to  the  enforcement 
of  the  contract”  was  the  Union’s  way  and  my  way  of  again 
trying  to  invite  operator  cooperation  and  find  some  respon¬ 
sible  group  of  operators  able  to  resolve  the  dispute.  It 
was  not  in  any  manner  a  “strike”  notice  or  an  invitation 
or  recommendation  to  the  membership  of  the  Union  to  do 
anything.  It  has  been  traditional  in  the  industry  (and  well 
known  to  the  operators  by  custom  and  previous  practice) 
that  the  Union  used  this  means  to  notify  the  operators  that 
collective  bargaining  was  required  to  obtain  contract  corti- 
pliance.  This  particular  notice  I  deemed  necessary  and 
essential  because,  as  stated  above,  there  was  then  in  exist¬ 
ence  no  outstanding  authorized  operator  negotiating  com¬ 
mittee. 

Between  February  2  and  March  12,  I  awaited  overtures 
from  Messrs.  Fairless  and  Humphrey,  or  any  other  re¬ 
sponsible  group  of  operators  or  their  representatives,  in 
the  hope  and  the  belief  that  they  would  appear.  None  aph 
pearing  and  the  dispute  remaining  unresolved,  with 
456  Trustee  Van  Horn  making  no  offer  and  proposing  no 
plan  of  any  kind  of  his  own  in  behalf  of  the  industry' 
I  felt  it  mv  duty  at  long  last  to  advise  the  members  of  the 
Union  the  true  status  of  the  Pension  Fund  to  which  they 
were  contractually  entitled  and  about  which  they  were  con¬ 
tinuously  and  in  mounting  numbers  inquiring  of  the  Inter-* 
national  Office.  I  felt  and  concluded  that  the  members  of 
the  Union  in  whose  behalf  and  for  whose  benefit  the  con-: 
tract  was  made  were  entitled  to  a  report  from  me  (as  the! 
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Union’s  President  and  their  Trustee)  in  answer  to  their 
inquiries  and  requests.  I  felt  and  concluded  that  they,  as 
the  beneficiaries  of  the  contract  and  as  potential  applicants 
for  pensions,  should  know  the  position  of  the  International 
Office  on  the  subject. 

I,  therefore,  issued  the  circular  of  March  12,  it  being  the 
first  official  or  unofficial  utterance  from  the  International 
Office  or  from  me,  even  though  the  matter  had  been  delayed 
for  eight  months.  I  attach  a  copy  of  said  circular  hereto, 
mark  it  “Exhibit  C”,  and  make  it  a  part  of  this  affidavit. 

I  did  not  then  directly  or  indirectly  order,  advise,  sug¬ 
gest  or  recommend  any  action  on  the  part  of  the  member¬ 
ship  for  stoppage  of  work,  either  collectively  or  individu¬ 
ally.  Neither  did  I  then  or  at  any  time  thereafter  unoffi¬ 
cially,  secretly,  orally,  or  in  writing  or  in  any  other  manner 
order,  direct,  suggest  or  recommend  to  any  officer,  agent  or 
member  of  the  Union,  or  to  any  other  person  or  persons,  to 
aid,  encourage,  abet,  suggest  or  to  cause  any  cessation  or 
stoppage  of  work  on  the  part  of  any  mine  worker,  either 
individually  or  collectively. 

457  6. 

I  specifically  and  specially  deny  all  charges  or  statements 
from  the  operators  signatory  to  the  contract  or  the  alleged 
findings  of  the  Board  of  Inquiry  to  the  effect  that  I  caused, 
or  sought  to  cause,  any  stoppage  or  cessation  of  work  by 
any  mine  workers,  individually  or  collectively.  I  further 
specifically  and  specially  deny  any  and  all  statements  or 
conclusions  made  by  the  Government  in  its  Bill  of  Com¬ 
plaint  or  by  the  Board  of  Inquiry  in  its  Report  to  the  Presi¬ 
dent  that  “a  strike”  was  called,  suggested,  recommended, 
or  caused  by  me,  or  by  any  other  authorized  officer  or  agent 
of  the  Union.  I  attach  hereto  and  make  a  part  hereof  as 
“Exhibit  D”  a  circular  to  the  membership  executed  by  me 
on  April  3, 1948,  and  incorporate  it  in  full  as  a  part  of  this 
affidavit. 


The  1947  Agreement,  on  page  1,  second  paragraph;  spe¬ 
cifically  provides  that  it  “shall  cover  the  employment  of 
persons  employed  in  the  bituminous  coal  mines  covered  by 
this  Agreement  during  such  time  as  such  persons  are  able 
amd  willing  to  work.”  (Italics  supplied).  The  contract,  and 
this  particular  section  are  well  known  to  the  members  of 
the  Union  and  have  been  at  all  times  prior  to  the  notice  of 
February  2  and  the  circular  of  March  12,  hereinabove  re¬ 
ferred  to.  I  made  no  mention  of  this  particular  contrac¬ 
tual  provision  in  connection  with  the  pending  pension  dis¬ 
pute  at  any  time  officially  or  unofficially  in  the  circulars  or 
otherwise.  I  felt  and  believed  that  the  members  of  the 
Union  could  and  would  make  their  own  individual  decisions 
as  they  alone  desired.  The  stoppages  which  have  oc- 
458  curred  I  aver  and  repeat  have  been  and  are  those, 
and  those  alone,  which  the  men  affected  thereby  in¬ 
dividually  and  of  their  own  volition  determined.  The  mem¬ 
bers  of  the  United  Mine  Workers  of  America  are  free 
agents  in  this  dispute,  have  been  at  all  times  and  are  now 
under  no  compulsion  or  direction,  express  or  implied,  fi*om 
the  International  Union,  its  International  Officers  or  any  of 
its  authorized  officers,  agents  or  representatives. 

John  L.  Lewis. 


Sworn  to  and  subscribed  before  me,  the  undersigned 
thority  by  the  said  John  L.  Lewis,  at  Washington,  D. 
on  this  the  7th  day  of  April,  1948. 

Lillian  Weiser, 

(seal)  Notary  Public. 

My  commission  expires  October  31,  1948. 


au- 

c., 


i 


i 
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“Exhibit  A” 

Copy  UNITED  MINE  WORKERS  OF  AMERICA 

UNITED  MINE  WORKERS '  BUILDING 
WASHINGTON  5,  D.  C. 

John  L.  Lewis  Telephone 

President  Metropolitan  0530 

January  20,  1948. 

Mr.  Benjamin  Fairless, 

71  Broadway, 

New  York  6,  New  York. 

Mr.  George  M.  Humphrey, 

1300  Leader  Building, 

Cleveland,  Ohio. 

Dear  Sirs : 

The  National  Bituminous  Coal  Wage  Agreement  of  1947, 
effective  July  1, 1947,  negotiated  by  the  United  Mine  Work¬ 
ers  of  America  with  you,  as  the  representatives  of  and  in 
behalf  of  the  bituminous  coal  industry,  created  a  United 
Mine  Workers  of  America  Welfare  and  Retirement  Fund. 
It  required,  among  other  things,  the  designation  of  a  por¬ 
tion  of  said  Fund  to  be  used  in  providing  pensions  or  an¬ 
nuities  for  the  members  of  the  United  Mine  Workers  of 
America  or  their  families,  or  dependents,  and  such  other 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under. 

The  United  Mine  Workers  of  America,  as  one  of  the  joint 
contracting  parties,  through  its  representative  on  the 
Board  of  Trustees  created  by  the  Agreement,  has  con¬ 
sistently  and  for  a  period  of  several  months  urgently  in¬ 
sisted  upon  performance  of  that  obligation  created  by  the 
Agreement.  Mr.  Ezra  Van  Horn,  your  representative  and 
the  representative  of  the  other  employers  in  whose  names 
and  on  whose  behalf  you  negotiated  the  Agreement,  has 
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consistently  refused,  and  continues  to  refuse,  to  agree  to 
any  of  the  pending  proposals  which  seek  to  designate  such 
pension  fund. 

A  dispute  thereon  has  arisen,  has  continued  for  several 
months  and  remains  now  outstanding  and  unresolved,  ap¬ 
proximately  seven  months  after  the  effective  date  of  the 
contract.  Failure  to  resolve  this  dispute  has  impaired  and 
prevented  the  activation  of  the  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund  in  whole  or  in  paft 
and  thus  defeats  one  of  the  major  provisions  of  the  Agree¬ 
ment.  That  section  of  the  Agreement  dealing  with  the 
Fund  is  an  integral  part  of  the  National  Agreement  negoti¬ 
ated  by  you  on  behalf  of  the  industry.  This  situation  con¬ 
stitutes  a  dispute  and  runs  to  the  integrity  of  the  contract 
as  a  whole  as  it  affects  the  United  Mine  Workers  of  Amer¬ 
ica  and  its  members,  and  is  national  in  scope  and  char¬ 
acter.  i 

The  dispute  is  now  rendered  more  acute  by  the  resigna^ 
tion  on  January  16, 1948,  of  the  third  Trustee,  Mr.  Thomas 
E.  Murray  of  New  York  City,  who  under  the  contract  had 
been  selected  and  had  been  theretofore  acting  as  the  neutral 
Trustee.  The  impact  of  such  resignation  runs  not  only  to 
the  administration  of  the  Fund  but  threatens  to  further  ini4 
pair  the  integrity  of  the  contract  itself. 

.  The  Agreement  as  negotiated  provides,  under  section  3 
of  “Miscellaneous”  that,  as  a  part  of  the  consideration 
therefor,  disputes,  if  national  in  character,  shall  be  settled 
and  determined  by  the  full  use  of  free  collective  bargaining, 
as  heretofore  known  and  practiced  in  the  industry.  The 
Agreement  as  negotiated  further  provides  that  it  is  an  in¬ 
tegrated  instrument  and  its  respective  provisions  are  in-! 
terdependent. 

460  The  facts  above  outlined  and  the  contract  provi¬ 
sions  cited  impel  and  require  me,  as  President  of  the 
United  Mine  Workers  of  America,  to  hereby  officially  notify  j 
you  of  the  existing  and  unresolved  dispute  and  to  call  upon 
you  as  joint  principals  to  the  Agreement  to  settle  and  de- 
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termine  said  dispute  by  the  full  use  of  free  collective  bar¬ 
gaining  as  heretofore  known  and  practiced  in  the  industry. 
I,  now,  therefore,  suggest,  in  order  to  resolve  and  deter¬ 
mine  said  dispute,  that  a  joint  meeting  with  you  be  held  not 
later  than  five  days  from  this  date,  at  such  place  and  hour 
as  may  be  indicated  by  you.  I  stand  ready  to  meet  and  to 
discuss  and  resolve  this  dispute  without  delay.  The  wel¬ 
fare  of  the  industry  and  all  contracting  parties  makes  time 
of  the  essence.  I  trust  you  will  promptly  honor  this  formal 
notice  and  notify  me  accordingly. 

In  the  meanwhile,  subject  to  your  acceptance  of  the 
above-requested  joint  meeting  and  subject  to  the  resolution 
of  the  issues  involved,  within  a  reasonable  time,  I  am  with¬ 
holding  from  the  press  this  communication  and  all  other 
communications  between  Mr.  Ezra  Van  Horn  and  myself 
and  between  Mr.  Thomas  E.  Murray  and  myself  and  any 
other  information  pertaining  to  the  subject-matter  of  this 
letter.  I  reserve  the  right,  of  course,  to  make  such  public 
statement  as  may  be  indicated  if  releases  to  the  press 
emanate  from  other  sources. 

It  seems  to  me  that  the  public  interest  and  the  best  inter¬ 
ests  of  all  parties  involved  can  thus  be  best  served  and  a 
proper  and  prompt  resolution  of  the  pending  dispute  be 
had  without  undue  publicity  and  the  resultant  impairing  in¬ 
fluences  which  we  know  by  experience  flow  from  premature 
public  discussion. 

Very  truly  yours, 

/s/  John  L.  Lewis, 

President , 

United  Mine  Workers  of  America. 

Special  Delivery 
Registered  Mail 
Return  Receipt  Requested 
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“Exhibit  B”  j . 

copy  | 

UNITED  MINE  WORKERS  OF  AMERICA  I 

John  L.  Lewis 
President 

UNITED  MINE  WORKERS*  BUILDING 
WASHINGTON  5,  D.  C. 

February  2,  1948 
NOTICE.  i 

i 

To  All  Signatories  to  the  National  Bituminous  Coal  Wage 
Agreement  of  1947: 

The  National  Bituminous  Coal  Wage  Agreement  of  1947 
required,  among  other  things,  the  designation  of  a  pension 
fund  (out  of  the  United  Mine  Workers  of  America  Welfare 
and  Retirement  Fund)  “to  be  used  for  providing  for  pen¬ 
sions  or  annuities  for  the  members  of  the  United  Mine 
Workers  of  America  or  their  families  or  dependents  and 
such  other  persons  as  may  be  properly  included  as  bene¬ 
ficiaries  thereunder.”  j 

On  this  date,  seven  months  after  the  effective  date  of  the 
Agreement,  your  representative  Trustee,  Mr.  Ezra  Van 
Horn  of  Cleveland,  Ohio,  continues  (as  he  has  consistently 
continued)  to  tlrwart  the  fulfillment  of  that  contractual  ob- 
ligation.  It  now  constitutes  an  outstanding,  unresolved 
dispute,  national  in  scope  and  character,  affecting  the  im 
tegritv  of  the  contract  and  impeding  its  fulfillment. 

The  United  Mine  Workers  of  America,  therefore,  now 
advise  you  as  a  signatory  to  the  Agreement  that  it  reserves, 
the  right  at  -will  to  take  any  independent  action  necessary, 
to  the  enforcement  of  the  contract.  j 

/s/  John  L.  Lewis, 

President , 

United  Mine  Workers  of  America. 


L:C 
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“Exhibit  C” 

UNITED  MINE  WORKERS  OF  AMERICA 
UNITED  MINE  WORKERS’  BUILDING 
WASHINGTON  5,  D.  C. 

March  12,  1948 

To  the  officers  and  members  of  all  local  unions  in  all  bitu¬ 
minous  districts  of  the  United  States: 

Greetings : 

For  eight  months  the  bituminous  coal  operators,  through 
their  Trustee,  Ezra  Van  Horn  of  Cleveland,  Ohio,  have  dis¬ 
honored  the  1947  Wage  Agreement  and  defaulted  under  its 
provisions  affecting  the  Welfare  Fund.  This  has  been  pos¬ 
sible  because  of  the  provisions  of  the  hateful  and  oppressive 
Taft  Slave  Law  affecting  Welfare  Funds,  intentionally  and 
maliciously  inserted  by  Robert  Taft  of  Ohio. 

As  a  result  of  the  Taft  Slave  Act,  the  coal  operators’ 
Trustee  is  given  veto  power  and  has  refused  to  permit  the 
activation  or  operation  of  the  Fund.  Murray  of  New  ’iork, 
who  was  a  third  trustee  of  this  Fund,  has  resigned  rather 
than  side  with  the  Mineworkers.  No  payments  of  any 
character  have  been  made  to  any  beneficiary  or  to  anyone 
else  from  the  Welfare  Fund  set  up  under  the  1947  Agree¬ 
ment. 

This  Fund  on  March  6,  1948  had  assets  amounting  to 
$29,494,032.87,  all  lying  unused  in  the  banks.  Such  welfare 
payments  as  have  been  made  during  the  past  eight  months 
have  been  made  from  the  funds  accrued  under  the  1946 
Agreement,  and  are  limited  to  the  payment  of  death  benefits 
and  inadequate  relief  in  individual  distress  cases.  These 
payments  are  being  made  with  increasing  difficulty,  and  fall 
far  short  of  the  agreed  purposes  stipulated  in  the  Joint 
Agreement.  Murray  of  New  York  is  continuing  to  serve 
as  Trustee  of  this  Fund  up  to  the  present  time.  Collisson 
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of  the  Interior  Department  is  constantly  threatening  to 
resign.  | 

Your  representative  Trustee,  and  all  other  representa¬ 
tives  of  the  United  Mine  Workers  of  America,  during  this 
eight  months’  period  have  worked  constantly  and  diligently 
to  resolve  with  the  Coal  Operators  and  with  the  Trustees 
the  several  questions  involved.  These  efforts  have  been 
without  avail.  The  Coal  Operators  and  their  Trustee  con¬ 
tinue  gleefully  to  violate  the  contract,  and  count  each  day  a 
success  when  they  can  prevent  expenditure  of  this  money 
designed  to  alleviate  the  human  misery  in  the  coal  industry. 
The  destitution  of  the  aged,  the  extremity  of  the  sick  and 
injured  and  the  poverty  of  orphans  and  widows  are  things 
which  concern  them  not.  Nineteen  forty-seven  was  the  most 
financially  profitable  year  in  the  history  of  the  coal  indus¬ 
try,  and  yet  the  millionaire  coal  operators  of  this  country, 
with  the  aid  of  Robert  Taft  and  his  Slave  Statute,  are  suc¬ 
cessfully  preventing  the  distribution  of  this  ten  cents  a  ton 
Fund,  which  is  designed  only  to  abate  human  misery. 

During  the  past  year  and  throughout  the  hard  winter 
which  has  afflicted  the  nation,  our  membership  have  con¬ 
tinued  loyally  and  with  a  sense  of  public  duty  to 
463  break  all  records  in  the  production  of  coal.  This 
service  increased  the  profits  of  the  coal  companies 
and  should  have  won  their  respect  for  contract  and  some 
consideration  for  human  values ;  but  instead  has  made  then) 
contemptuous  of  their  contractual  and  moral  obligations. 

The  winter  is  now  gone.  This  office  proposes  to  go  for{ 
ward  in  requiring  the  coal  operators  to  honor  their  agree¬ 
ment.  Your  ears  will  soon  be  assailed  by  their  outcries  and 
wails  of  anguish.  To  relieve  themselves,  they  need  only  to 
comply  with  the  provisions  of  the  Agreement  which  they 
solemnly  executed  in  this  office  on  July  8,  1947. 
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Please  discuss  this  matter  in  your  local  unions  so  that 
our  membership  may  be  fully  advised.  You  will  later  hear 
more  from  this  office  on  this  subject. 

/S/  John  L.  Lewis 

Trustee,  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund 

President,  United  Mine  Workers  of 
America 

L:C 
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“Exhibit  D” 

UNITED  MINE  WORKERS  OF  AMERICA 
UNITED  MINE  WORKERS’  BUILDING 
WASHINGTON  5,  D.  C. 

April  3,  1948 

To  officers  and  members  of  all  local  unions  in  all  bituminous 
districts  of  the  United  States: 

Greetings : 

On  March  12,  1948,  there  was  issued  a  long  delayed  and 
much  overdue  report  on  the  status  of  the  Welfare  Fund 
created  by  the  1947  Contract  and  the  Pension  Fund  re¬ 
quired  to  be  created  thereunder.  Since  that  date  the  fol¬ 
lowing  events  have  taken  place,  to  wit: 

1.  On  March  16,  1948,  Senator  Ball  of  Minnesota,  as 
chairman  of  the  Joint  Committee  on  Labor  Management 
Relations  (created  by  the  Taft-Hartley  Act),  by  telegram 
to  me  demanded  within  48  hours  a  statement  of  facts  and 
events  leading  up  to  the  pension  dispute. 

2.  The  above  request  was  by  me  fully  answered  on  March 
18  by  written  report  to  Senator  Ball. 

3.  On  March  20,  1948,  Ezra  Van  Horn,  operator  trustee 
of  the  Welfare  Fund,  filed  suit  in  District  Court  in  the 
District  of  Columbia  asking  that  court  to  appoint  a  trustee 
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to  succeed  Trustee  Murray  who  had  resigned  on  January 
16, 1948.  This  case  is  still  pending,  awaiting  hearing  some¬ 
time  after  April  10.  j 

4.  On  March  20,  1948,  Cyrus  S.  Ching,  Director  of  Fed¬ 
eral  Mediation  and  Conciliation  Service,  by  telegram  de¬ 
manded  the  presence  of  representatives  of  the  Mine  Work¬ 
ers  for  a  conference  in  his  office  on  March  22. 

5.  Reply  was  made  to  this  demand,  and  representatives 
of  the  Mine  Workers  on  March  22  attended  such  conference, 
at  wdrich  time  Ching  made  what  our  representatives  con¬ 
sidered  a  grotesque  offer  for  conciliation,  which  was  in 
effect  an  operator  inspired  offer. 

6.  On  March  23,  1948,  reply  rejecting  his  proposal  was 
made  to  Ching. 

7.  On  March  23,  1948,  the  President  of  the  United  States 
issued  Executive  Order  9939,  under  the  National  Emer¬ 
gency  Section  of  the  Taft-Hartley  Act,  creating  a  Board  of 
Inquiry  to  “inquire  into  the  issues  involved  in  the  dispute. I’’ 

8.  On  March  29,  1948,  at  approximately  noon,  chairman 
of  the  Board  of  Inquiry  (Judge  Sherman  Minton  of  the 
7th  U.  S.  Court  of  Appeals)  issued  and  had  served  upon 
me  by  U.  S.  Marshals,  a  subpoena  commanding  me  to  ap¬ 
pear  before  his  Board  at  2 :00  P.M.  on  that  same  day,  the 
subpoena  saying  among  other  things,  “Fail  not  at  your 
peril.’  ’ 

9.  On  the  afternoon  of  Monday,  March  29,  the  U.  S. 
District  Court  for  the  District  of  Columbia  issued  an  Order 
to  Show'  Cause  why  I  had  not  responded  to  the  Board’s  sub¬ 
poena,  and  a  Marshal  served  the  same  upon  me  at  approxi¬ 
mately  9:00  P.M.  at  my  home  in  Alexandria,  Virginia. 

10.  On  Tuesday,  March  30,  at  11:00  A.M.  our  attorneys 
appeared  before  U.  S.  Judge  Curran  to  oppose  issuance  of 
the  Order  requested  by  the  Board.  Judge  Curran,  in  a  20- 
minute  hearing,  overruled  our  attorneys  and  ordered  the 
U.  S.  Marshal  to  serve  upon  me  another  Order  to  compel 
me  to  attend  the  hearing  of  the  Board  at  2 :00  P.M.  the  sam? 
day. 

j 

I 
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465  11.  At  2 :00  P.M.  on  March  30  under  compulsion  of 

the  Court  Order,  I  appeared  before  the  Board  of  In¬ 
quiry  and  made  answer  to  all  questions  asked  of  me  by  the 
Board. 

12.  On  Wednesday,  March  31,  the  Board  of  Inquiry  made 
a  written  report  of  its  findings  to  the  President  of  the 
United  States.  At  the  time  of  this  writing  its  contents  are 
unknown  to  the  Mine  Workers. 

Subsequent  to  my  circular  to  you  of  March  12,  the  press, 
many  officials  in  government  and  the  coal  operators,  indi¬ 
vidually  and  collectively,  have  repeatedly  charged  that  I,  by 
the  message  of  March  12,  authorized  or  directed  or  sug¬ 
gested  or  indirectly  requested  or  recommended  a  stoppage 
of  work,  or  as  some  have  called  it  “a  strike”  in  protest  to 
the  dishonoring  of  the  contract  (as  we  saw  it)  by  the  coal 
operators. 

It  is  well  known  to  you  that  I  have  not  in  connection  with 
the  present  dispute,  either  by  the  circular  of  March  12,  or 
by  any  other  circular  or  document,  or  at  any  other  time 
authorized,  directed,  suggested,  requested  or  recommended 
any  stoppage  of  work  or  any  continuation  of  any  stoppage 
and  I  do  not  now  do  so. 

Your  actions  in  this  regard  in  the  original  instance  were 
your  own,  individually  determined  by  you.  I  asked  you  on 
March  12  “to  discuss  the  matter  in  your  local  union  so  that 
our  membership  may  be  fully  advised.”  Such  discussions 
as  may  have  been  held,  or  which  you  may  hereafter  desire, 
have  been,  and  will  continue  to  be,  on  your  own  initiative. 
As  far  as  I  know  it  is  still  the  inherent  right  and  privilege 
of  American  citizens  to  continue  to  exercise  the  right  of 
free  speech  and  freedom  of  assembly. 

Any  action  or  decision  which  you  may  now  care  to  take 
continues  to  be  entirely  for  your  own  determination  without 
direction  of  any  character  from  me  or  from  any  of  your 
International  Officers. 

I,  therefore,  now  repeat  that  you  are  not  now  under,  and 
have  never  been  under,  any  orders,  directions  or  sugges¬ 
tions,  expressed  or  implied  from  me,  or  any  of  the  Union 
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officers,  to  cease  work  or  to  continue  to  cease  work  in  piro- 
.test  to  the  present  dishonoring  (as  we  see  it)  of  the  1^47 
contract.  I  now  report  factually  the  events  which  have  oc¬ 
curred  and  the  situation  as  it  presently  exists. 

John  L.  Lewis,  j 

Trustee,  United  Mine  Workers  Welfare 
and  Retirement  Fund.  i 

President,  United  Mine  Workers  of 
America.  ! 

•  *  *  •  *  •  •  •  *!• 
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Memorandum  of  Points  and  Authorities  in  Support  of  j 
Motion  to  Dissolve  and  Vacate  Restraining  Order 

1 

1.  | 

The  statutory  provisions  upon  which  the  Government 

PREDICATES  ITS  RIGHT  TO  INJUNCTIVE  RELIEF  ARE  REPUGNANT  TO 

the  First,  Fifth,  and  Thirteenth  Amendments  to  the 
Constitution  of  the  United  States,  and  are  therefore 
void.  | 

A.  By  Section  208  of  the  Act,  Congress  has  sanctioned  a 
judicial  process  to  compel  American  labor  to  work  with¬ 
out  its  consent  and  against  its  will.  The  Thirteenth 
Amendment  to  the  Constitution  of  the  United  States 
prohibits  such  congressional  sanction. 

The  Thirteenth  Amendment  provides:  j 

“Sec.  1 — Neither  slavery  nor  involuntary  servitude,  exr 
cept  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction. 

“Sec.  2 — Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. ’  9  j 

In  Pollock  v.  Williams,  88  L.Ed.  1095,  1103,  the  United 
States  Supreme  Court  said :  : 

“The  undoubted  aim  of  the  Thirteenth  Amendment1! 

467  as  implemented  by  the  Antipeonage  Act  was  not 
merely  to  end  slavery  but  to  maintain  a  system  of  j 
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completely  free  and  voluntary  labor  throughout  the  United 
States.  .  .  .  This  congressional  policy  means  that  no 
state  can  make  the  quitting  of  work  any  component  of  a 
crime,  or  make  criminal  sanctions  available  for  holding  un¬ 
willing  persons  to  work.  The  federal  statutory  test  is  a 
practical  inquiry  into  the  utilization  of  an  act  as  well  as 
its  mere  form  and  terms.” 

Henderson  v.  Coleman,  7  So.  (2)  117  (Fla.) : 

“We  are  not  advised  of  any  rule  of  law  under  which  any 
man  in  this  country  will  be  forced  to  serve  with  his  labor 
any  other  man  whom  he  does  not  wish  to  serve.” 

Alabama  State  Federation  of  Labor  v.  McAdory,  246  Ala. 
1, 18  So.  (2)  810. 

Bailey  v.  Alabama,  219  U.  S.  219 : 

“The  words  ‘involuntary  servitude’  have  a  larger  mean¬ 
ing  than  slavery,  and  the  Thirteenth  Amendment  prohibited 
all  control  by  coercion  of  the  personal  service  of  one  man 
for  the  benefit  of  another.” 

Stapleton  v.  Mitchell,  60  F.  Supp.  51  (D.  C.,  D.  Kans., 
1945) ;  also  dissenting  opinion  (p.  64)  wherein  it  is  said: 

“The  state  may  not  require  anything  as  a  condition 
precedent  to  the  exercise  of  the  right  to  strike.  It  may,  by 
appropriate  legislation,  regulate  the  manner  in  which  a 
strike  is  carried  on.  The  distinction  is  between  the  right 
to  speak  and  the  way  the  right  is  exercised.” 

See  also  Carpenters  Union  v.  Citizens  Committee,  333  Ill. 
225,  164  N.E.  393. 

468  B.  By  the  provision  in  Section  208(a)  (ii)  empow¬ 
ering  the  court  to  “make  such  other  orders  as  may 

be  appropriate” ,  Congress  has  provided  a  device  for  the 

abridgment  of  rights  protected  by  the  First  and  Fifth 

Amendment  of  the  U.  S.  Constitution . 

The  First  Amendment  reads : 

“Congress  shall  make  no  law  ....  abridging  the  freedom 
of  speech,  or  of  the  press ;  or  the  right  of  the  people  peace¬ 
ably  to  assemble,  and  to  petition  the  government  for  a 
redress  of  grievances.” 


« 
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The  Fifth  Amendment  reads:  j 

“No  person . shall  be . deprived  of  life,  liberty 

or  property,  without  due  process  of  law. . .  .”  j 

Thomas  v.  Collins,  323  U.  S.  516,  530 :  j 

“It  is  therefore  in  our  tradition  to  allow  the  widest  room 
for  discussion,  the  narrowest  range  for  its  restriction,  par¬ 
ticularly  when  this  right  is  exercised  in  conjunction  with 
peaceable  assembly.  It  was  not  by  accident  or  coincidence 
that  the  rights  to  freedom  in  speech  and  press  were  coupled 
in  a  single  guaranty  with  the  rights  of  the  people  peaceably 
to  assemble  and  to  petition  for  redress  of  grievances.  AH 
these,  though  not  identical,  are  inseparable.  They  are  cog¬ 
nate  rights  .  .  .  and  therefore  are  united  in  the  First  Ar¬ 
ticle’s  assurance.  j  - 

“. . . .  They  (labor  unions)  cannot  claim  special  immunity 
from  regulation.  Such  regulation,  however,  whether  aimed 
at  fraud  or  other  abuses,  must  not  trespass  upon  the  do¬ 
mains  set  apart  for  free  speech  and  free  assembly.”  (Par¬ 
enthetical  words  supplied)  j 

Opinion  of  Mr.  Justice  Jackson  in  Douglas  v.  Jeanette, 
319  U.  S.  157,  179:  ! 

“. . .  The  First  Amendment  assures  the  broadest  tolerably 
exercise  of  free  speech,  free  press,  and  free  assembly,  not 
merely  for  religious  purposes,  but  for  political,  economic* 
scientific,  news  or  informational  ends  as  well.” 

469  Thornhill  v.  Alabama,  310  U.  S.  88,  102 : 

“In  the  circumstances  of  our  times  the  dissemina-* 
tion  of  information  concerning  the  facts  of  a  labor  dispute 
must  be  regarded  as  within  that  area  of  free  discussion  that 
is  guaranteed  by  the  constitution.”  ! 

Carlson  v.  California,  310  U.  S.  106.  j 

American  Federation  of  Labor  v.  Swing,  312  U.  S.  321.  j 
Snyder  v.  Milwaukee,  308  U.  S.  147 :  I 

“The  freedom  of  speech  and  of  the  press  is  secured  by ! 
the  First  Amendment  against  abridgment  by  the  United] 
States,  and  similarly  secured  to  all  persons  by  the  Four- ! 
teenth  Amendment  against  abridgment  by  the  state.  .  .  .  ! 

J 

i 
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Although  a  municipality  may  enact  regulations  in  the  inter¬ 
est  of  the  public  safety, .  .  .  these  may  not  abridge  the  indi¬ 
vidual  liberties  secured  by  the  constitution  to  those  who 
wish  to  speak,  print,  write,  or  circulate  information  or 
opinion.” 

Blanford,  et  al  v.  Press  Publishing  Co.,  151  S.W.  (2nd) 
440: 

“To  accomplish  these  legitimate  ends  a  labor  organiza¬ 
tion  may  strike,  may  indulge  in  peaceful  picketing,  may  use 
any  peaceful  means  not  partaking  of  fraud  to  induce  others 
to  become  members;  may  acquaint  the  public  with  facts 
which  it  regards  as  unfair,  publicize  its  cause,  and  use  per¬ 
suasive  inducements  to  bring  its  own  policies  to  tri¬ 
umph.  When  engaged  in  a  lawful  strike  its  members  may 
join  in  a  crowd  to  persuade  other  men  who  propose  to  work 
not  to  take  their  places.  Its  members  have  a  lawful  right 
to  assemble,  to  address  their  fellowmen,  and  endeavor  in 
peaceful,  reasonable,  and  proper  manner  to  persuade  them 
regarding  the  merits  of  their  cause  and  to  enlist  sympathy, 
support,  and  succor  in  the  struggle  for  legitimate  labor 
ends,  and  finally  its  members  may  assemble  and  agree  to 
pursue,  and  pursue  any  legal  means  to  gain  their  ends ;  that 
is,  use  persuasive  powers  in  a  peaceful  way.  Diamond  Block 
Coal  Co.  v.  United  Mine  Workers  of  America  188  Kv.  477, 
222  S.W.  1079.  Newton  v.  Commonwealth  244  Ky.  41,  10 
S.W.  (2nd)  18.” 

Wolff  Packing  Co.  v.  Court  of  Industrial  Relations,  67 
L.Ed.  1103  (1922) : 

“These  qualifications  do  not  change  the  essence  of  the 

Act.  It  curtails _ the  employee  ....  to  contract  about  his 

affairs.  This  is  part  of  the  liberty  of  the  individual  pro¬ 
tected  by  the  guaranty  of  the  due  process  clause  of  the 
Fourteenth  Amendment.” 

470  De  Jonge  v.  Oregon,  299  U.  S.  353,  364: 

“These  rights  may  be  abused  by  using  speech  or 
press  or  assembly  in  order  to  incite  to  violence  or  crime. 
The  people  through  their  legislatures  may  protect  them- 
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selves  against  that  abuse.  But  the  legislative  intervention 
can  find  constitutional  justification  only  by  dealing  yrith 
the  abuse.  The  rights  themselves  must  not  be  curtailed.” 
(Underscoring  supplied)  j 

Marsh  v.  Alabama,  326  U.  S.  501,  509 :  j 

“When  we  balance  the  Constitutional  rights  of  owners 
of  property  against  those  of  the  people  to  enjoy  freedom 
of  press  and  religion,  as  we  must  here,  we  remain  mindful 
of  the  fact  that  the  latter  occupy  a  preferred  position.  As 
we  have  stated  before,  the  right  to  exercise  the  liberties 
safeguarded  by  the  First  Amendment  ‘lies  at  the  founda¬ 
tion  of  free  government  by  free  men’  and  we  must  in  all 
cases  ‘weigh  the  circumstances  and  appraise  ....  the  rea¬ 
sons  ....  in  support  of  the  regulation  of  [those]  rights’. 
Schneider  v.  State,  308  U.  S.  147,  161,  60  S.Ct.  146,  151,  &4 
L.Ed.  155.” 

! 

2.  i 


The  Temporary  Restraining  Order  is  Void  and  Beyond 
the  Court’s  Jurisdiction  Because  it  Contravenes  the 
First,  Fifth,  and  Thirteenth  Amendments  to  the  Con¬ 
stitution  of  the  United  States. 

A.  The  order  is  a  nullity  because  made  pursuant  to  void 

statutory  provisions.  i 

B.  The  acts  ordered  by  the  court  fall  within  the  prohibi¬ 
tions  of  the  above  constitutional  provisions. 

C.  The  right  of  the  miners  to  stop  work  is  provided  for 
in  the  National  Bituminous  Coal  Wage  Agreement.  The 
restraining  order  denies  the  miners  this  right. 

See  page  1,  Agreement  (Exhibit  A  of  Complaint) 
471  to  the  effect  that  said  Agreement  “shall  cover  the 
employment  of  persons  employed  in  the  bituminous 
coal  mines  covered  by  this  Agreement  during  such  time  as 
such  persons  are  able  and  willing  to  work.”  (Underscoring 
supplied)  j 

Reference  is  here  made  to  authorities  under  Point  1. 


I 

i 


i 
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3. 

Violation  of  the  Miners’  Right  to  Stop  Work  and 
Freedom  From  Involuntary  Servitude  is  Explicit  in  the 
Court’s  Direction  That  the  Union  Shall  Order  the 
Miners  to  Return  to  Their  Employment.  Since  the 
Court  May  Not  Legally  Commit  the  Union  Members 
Employed  in  the  Bituminous  Coal  Fields  to  Involuntary 
Servitude,  It  May  Not  Legally  Effectuate  Such  Result 
Through  Its  Mandatory  Order  That  Defendants  Accom¬ 
plish  Such  Status  for  the  Union’s  Members. 

(Reference  is  here  made  to  authorities  under  Points  1 
and  2). 

4. 

The  Facts  Appearing  in  the  Complaint  Filed  Herein, 
the  Exhibits  Attached  Thereto,  and  the  Affidavit  Filed 
on  Behalf  of  Said  Defendants,  Show  That  Said  Defen¬ 
dants  Have  Committed  No  Act  Which  Justifies  the  Issu¬ 
ance  of  the  Restraining  Order  Against  Them,  or  Either 
of  Them. 

Such  facts  demonstrate  clearly  and  conclusively  that  said 
defendants  and  the  miners  have  conducted  themselves 
wholly  within  the  rights  afforded  them  by  the  Constitution, 
the  Act  and  the  said  Agreement.  The  communica- 
472  tions  and  circulars  referred  to  in  the  report  of  the 
Board  of  Inquiry  and  in  the  Affidavit  of  John  L. 
Lewis  fall  within  the  protection  of  freedom  of  speech  and 
of  the  press  afforded  by  the  First  Amendment  of  the  United 
States  Constitution.  There  is  no  assertion  by  Government 
in  its  complaint  that  the  facts  asserted  in  those  communica¬ 
tions  and  circulars  are  untrue. 


\ 
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The  restraining  order  is  violative  of  Section  502  of  the 
Labor-Management  Relations  Act,  1947,  as  well  as  the 
National  Bituminous  Coal  Wage  Agreement  of  1947.  (See 
Exhibit  A  of  Complaint). 

I 

A.  Section  502  of  said  Act  reads  as  follows : 

“Nothing  in  this  Act  shall  be  construed  to  require  an 

individual  employee  to  render  labor  or  service  without  his 
consent,  nor  shall  anything  in  this  Act  be  construed  to  make 
the  quitting  of  his  labor  by  an  individual  employee  an 
illegal  act ;  nor  shall  any  court  issue  any  process  to  compel 
the  performance  by  an  individual  employee  of  such  labor  or 
service,  without  his  consent ;  nor  shall  the  quitting  of  labdr 
by  an  employee  or  employees  in  good  faith  because  of  ab¬ 
normally  dangerous  conditions  for  work  at  the  place  of 
employment  of  such  employee  or  employees  be  deemed  a 
strike  under  this  Act.”  i 

B.  (1).  The  National  Bituminous  Coal  Wage  Agreement 
of  1947  under  the  heading  “Miscellaneous”,  provides  in 
part  as  follows : 

“1.  Any  and  all  provisions  in  either  the  Appalachian 
Joint  Wage  Agreement  of  June  19,  1941,  or  the  National 
Bituminous  Coal  Wage  Agreement  of  April  11,  1945,  conn 
taining  any  ‘no  strike’  or  ‘Penalty’  clause  or  clauses  or  any 
clause  denominated  ‘Illegal  Suspension  of  Work’  are  hereby 
rescinded,  cancelled,  abrogated  and  made  null  and 
void.  ’  ’  I 

473  (2)  On  page  1  of  said  Agreement,  in  the  parai 

graph  beginning  with  the  word  “witnesseth”,  the! 
last  sentence  of  said  paragraph  reads : 

“It  is  the  intent  and  purpose  of  the  parties  hereto  that' 
this  Agreement  .  .  .  shall  cover  the  employment  of 
persons  employed  in  the  bituminous  coal  mines  covered  by 
this  Agreement  during  such  time  as  such  persons  are  able 
and  willing  to  work.”  j 

C.  Said  Agreement  likewise  provides  as  follows : 

“This  Agreement  is  an  integrated  instrument  and  its  re¬ 
spective  provisions  are  interdependent  and  shall  be  effec-j 
tive  from  and  after  July  1,  1947.” 
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6. 

The  Temporary  Restraining  Order  is  Invalid  Because 
It  Exceeds  the  Proper  Function  of  Such  a  Writ. 

A.  There  is  no  finding  by  the  Court  that  the  alleged 
strike  was  the  result  of  wrongful  conduct  by  defendants. 

B.  Mandatory  injunction  should  not  be  issued  before 
final  hearing. 

“Indeed,  mandatory  injunctions  are  rarely  granted  be¬ 
fore  final  hearing  or  before  the  parties  have  full  opportu¬ 
nity  to  present  all  the  facts  in  such  manner  as  will  enable 
the  court  to  see  and  judge  what  the  truth  may  be.”  28  Am. 
Jur.,  subject,  Injunctions,  Section  21. 

“We  start  with  the  proposition  that  mandatory  injunc¬ 
tions  are  rarely  issued  and  interlocutory  mandatory  injunc¬ 
tions  are  even  more  rarely  issued,  and  neither  except  upon 
the  clearest  equitable  grounds.  43  C.J.S.,  Injunctions,  Sec. 
5,  pp.  410,  411,  412;  28  Am.  Jur.,  Injunctions,  Sec. 
20;  High  on  Injunctions  (3rd  Ed.)  Sec.  2.”  O’Malley  v. 
Chrysler  Corporation,  160  F.  (2d)  35,  36  (1947). 

C.  Mandatory  injunctions  should  issue  only  to  maintain 

the  status  quo. 

474  “A  restraining  order  is  an  order  granted  to  main¬ 
tain  the  subject  of  the  controversy  in  statu  quo  until 
the  hearing  of  an  application  for  a  temporary  injunction 

. ”  43  C.  J.  S.,  subject,  Injunctions,  Section  8;  Idem, 

Section  5,  to  the  effect  that  to  authorize  the  issuance  of  a 
mandatory  injunction  on  an  interlocutory  application,  the 
situation  must  be  unusual  and  the  granting  of  relief  essen¬ 
tial  to  maintain  the  status  quo. 

D.  The  right  of  complainant  must  be  clear  and  unmis¬ 
takable  on  the  law  and  the  facts.  43  C.  J.  S.,  subject,  Injunc¬ 
tions,  Section  5;  Pomeroy’s  Equity  Jurisprudence,  5th  Edi¬ 
tion,  Volume  4,  Section  1359(a),  wherein  it  is  said  that  “it 

is  used  where  the  injury  is . clearly  established  by 

the  proofs . ” 
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7.  I 

The  Complaint  and  Attached  Exhibits  Do  Not  Suffice 
to  Invoke  the  Jurisdiction  of  a  Court  of  Equity  for  In¬ 
junctive  Relief.  ; 

A.  The  complaint  and  attached  exhibits  do  not  show 
facts  to  show  a  concerted  stoppage  of  work  as  averred:  by 
Government  in  its  complaint. 

B.  The  averments  in  Government’s  complaint  that  th^re 
is  a  “concerted  stoppage  of  work  on  the  part  of  the  Union” 
and  “Union  went  on  strike”  are  mere  conclusions,  and  the 
complaint  and  exhibits  attached  thereto  do  not  support  such 
conclusions. 

8. 

The  Complaint  Filed  Herein  Does  Not  State  a  Claim 
Upon  Which  Relief  as  Prayed  for  Therein  Can  Be 
Granted  Against  Said  Defendants,  or  Either  of  Themj 

Reference  is  here  made  to  the  points  and  authorities 
cited  hereinbefore.  j 
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Respectfully  submitted, 

Welly  K.  Hopkins. 

900  -  15th  St.  N.  W. 

Washington,  D.  C. 

T.  C.  Townsend. 

Charleston,  W.  Va. 

Harrison  Combs. 

900  -  15th  St.  N.  W. 

Washington,  D.  C. 

M.  E.  Boiarsky.  I 

Charleston,  W.  Va. 

7  l 

Attorneys  for  Defendants 

International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of 
America,  and  as  Union  Representative  Trus¬ 
tee,  Board  of  Trustees,  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund. 
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478  Filed  Apr  7  1948 

Petition  for  Rule  to  Show  Cause 

To  the  Honorable  Judges  of  the  District  Court  of  the 

United  States  for  the  District  of  Columbia: 

Comes  now  the  complainant,  the  United  States  of  Amer¬ 
ica,  by  the  Attorney  General  of  the  United  States,  and  files 
this  petition  herein  and  shows  to  the  Court: 

I 

On  the  3rd  day  of  April,  1948,  the  said  United  States  of 
America  filed  in  this  Court  a  complaint  in  which  there  were 
included  as  defendants  the  International  Union,  United 
Mine  Workers  of  America;  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of  America, 
and  as  Union  Representative  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund;  Ezra  Van  Horn,  Operators’  Representative  Trustee, 
Board  of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund;  and  operators  and  associations 
signatory  to  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947,  said  cause  bearing  Civil  Action  No.  1379-48. 
In  the  said  complaint,  the  United  States  of  America  prayed 
for  injunctive  relief  against  said  defendants  and  for  a  tem¬ 
porary  restraining  order  granting  such  relief  pend- 

479  ing  the  issuance  of  an  injunction.  On  the  3rd  day  of 
April,  1948,  this  Court  issued  a  temporary  restrain¬ 
ing  order  and  the  said  temporary  restraining  order  is  now 
in  full  force  and  effect  and  has  been  at  all  times  since  that 
date. 

n 

Certified  copies  of  the  verified  complaint,  affidavits  an¬ 
nexed  thereto,  and  of  the  said  restraining  order  were  duly 
published  and  served  upon  the  said  defendants,  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  and  John 
L.  Lewis,  as  President,  International  Union,  United  Mine 
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Workers  of  America,  and  as  Union  Representative  Trustee, 
Board  of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  by  Deputy  United  States  Mar¬ 
shal  Harold  W.  McCauley  at  11 :22  a.m.,  Monday,  April  5, 
1948,  all  prior  to  the  date  of  the  commission  of  the  viola¬ 
tions  of  the  temporary  restraining  order  hereinafter  de¬ 
ferred  to,  as  will  more  fully  appear  from  the  return  of  the 
United  States  Marshal  of  this  Court  on  file  in  said  action. 
Certified  copies  of  the  said  verified  complaint,  the  affidavits 
annexed  thereto,  and  the  temporary  restraining  order 
served  upon  the  two  said  defendants  and  the  affidavit  of 
service  of  the  United  States  Marshals  are  annexed  hereto, 
marked  “Exhibit  A”  and  expressly  made  a  part  hereof. 

m  i 


Upon  information  and  belief,  your  petitioner  alleges  that 
at  all  times  since  the  issuance  and  service  of  said  restrain¬ 
ing  order  aforesaid,  and  with  full  knowledge  thereof  and  ip 
defiance  of  the  terms  of  said  order  the  said  defendants,  In¬ 
ternational  Union,  United  Mine  Workers  of  America,  and 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  have  knowingly,  wilfully; 
wrongfully  and  deliberately  disobeyed  and  violated  so 
much  of  the  said  temporary  restraining  order  as  provides 
as  follows:  i 


480  “Now,  Therefore,  it  is  by  the  Court  this  3rd  day, 
of  April,  1948, 

“Ordered  that  the  defendant,  International  Union, 
United  Mine  Workers  of  America,  hereinafter  sometimes 
referred  to  as  the  Union,  and  its  officers,  agents,  servants; 
and  employees,  and  all  persons  in  active  concert  or  par-: 
ticipation  with  them,  be  and  they  are  hereby  restrained 
pending  further  order  of  this  Court  from  continuing  the  i 
strike  now  in  existence  at  bituminous  coal  mines  through¬ 
out  the  United  States  of  America  owned  or  operated  by 
coal  operators  and  associations  signatory  to  the  National 
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Bituminous  Coal  Wage  Agreement  of  1947,  executed  at 
Washington,  D.  C.,  July  8,  1947,  hereinafter  referred  to  as 
the  Agreement,  and  that  the  said  defendant,  International 
Union,  United  Mine  Workers  of  America,  and  its  officers, 
agents,  servants  and  employees,  and  all  persons  in  active 
concert  or  participation  with  them,  be  and  they  are  hereby 
restrained  pending  further  order  of  this  Court  from  in  any 
manner  engaging  in,  permitting  or  encouraging  the  said 
strike  or  its  continuation; 

“And  it  is  Further  Ordered  that  the  said  Union,  acting 
through  its  president  and  other  appropriate  officers,  agents, 
servants  and  employees,  forthwith  instruct  all  members  of 
the  said  Union  employed  in  the  bituminous  coal  mines  cov¬ 
ered  by  the  Agreement  to  cease  the  said  strike  and  immedi¬ 
ately  to  return  to  their  employment  ancl  that  the  said 
Union,  acting  through  the  said  officers,  agents,  servants  and 
employees,  cease,  desist  and  refrain  from  ordering,  encour¬ 
aging,  recommending,  instructing,  inducing  or  in  any  wise 
permitting  the  said  strike  to  continue; 

“And  it  is  Further  Ordered  that  the  defendants  and 
each  of  them  and  their  officers,  agents,  servants  and  em¬ 
ployees,  and  all  persons  in  active  concert  or  participation 
with  them,  be  and  they  are  hereby  restrained  pending  fur¬ 
ther  order  of  this  Court  from  encouraging,  causing  or  en¬ 
gaging  in  a  strike  or  lock-out  at  any  bituminous  coal  mines 
covered  by  the  agreement,  or  from  in  any  manner  interfer¬ 
ing  with  or  affecting  the  orderly  continuance  of  work  at 
the  said  coal  mines,  and  from  taking  any  action  which 
would  interfere  with  the  Court’s  jurisdiction;” 

IV 

(a)  On  information  and  belief,  at  no  time  from  and  after 
the  service  of  the  aforesaid  temporary  restraining  order 
has  the  defendant,  International  Union,  United  Mine  Work¬ 
ers  of  America,  discontinued,  brought  to  an  end  and  ceased 
the  strike  in  existence  at  bituminous  coal  mines  throughout 
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the  United  States  of  America  owned  or  operated  by  coal 
operators  and  associations  signatory  to  the  said  Agree¬ 
ment  ;  nor  has  the  said  defendant  ceased  from  engaging  in, 
permitting  or  encouraging  the  said  strike  or  its  continu¬ 
ance. 

481  (b)  On  information  and  belief,  at  no  time  frqm 

and  after  the  service  of  the  aforesaid  temporary  Re¬ 
straining  order  has  the  defendant,  John  L.  Lewis,  president 
of  the  said  Union,  taken  action  to  bring  to  an  end  and  cause 
the  discontinuance  of  the  said  strike  nor  has  the  said  de¬ 
fendant  ceased  from  permitting  and  encouraging  the  said 
strike  and  its  continuation. 

y 

On  information  and  belief,  at  no  time  from  and  after  the 
service  of  the  aforesaid  temporary  restraining  order  has 
either  the  defendant,  International  Union,  United  Mine 
Workers  of  America,  acting  through  its  officers,  agents, 
servants  and  employees,  or  the  defendant,  John  L.  Lewis, 
president  of  the  said  Union,  instructed  any  or  all  members 
of  the  said  Union  employed  in  the  bituminous  coal  mines 
covered  by  the  Agreement  above-described  to  cease  the  said 
strike  and  immediately  to  return  to  their  employment. 

vi  i 

On  information  and  belief,  from  and  after  the  service  of 
the  aforesaid  temporary  restraining  order,  the  defendant^ 
International  Union,  United  Mine  Workers  of  America^ 
and  its  president,  the  defendant,  John  L.  Lewis,  have  enf 
couraged,  caused  and  engaged  in  a  strike  at  the  said  bitu-f 
minous  coal  mines,  have  interfered  with  and  affected  the 
orderly  continuance  of  work  at  the  said  coal  mines,  and 
have  engaged,  and  are  continuing  to  engage  in,  a  course  of 
action  which  is  interfering  with  this  Court’s  jurisdiction.! 

vn  i 

i 

i 

On  information  and  belief,  the  strike  in  the  bituminous! 
coal  mines  of  the  United  States  owned  or  operated  by  oper- 
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ators  and  associations  signatory  to  the  said  -Agreement, 
which  began  on  or  about  March  15,  1948,  has  continued  un¬ 
interruptedly  to  the  date  of  this  petition. 

482  VIII 

On  information  and  belief,  said  defendants,  and  each  of 
them,  have  violated  the  temporary  restraining  order  issued 
by  this  Court  on  April  3,  1948,  and  are  in  contempt  of  this 
Court  by  reason  of  the  facts  aforesaid. 

IX 

This  application  is  made  for  the  purpose  of  securing  a 
rule  against  the  defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  to  show  cause  why  they  should  not  be  punished  as  and 
for  civil  and  criminal  contempt  of  this  Honorable  Court  and 
for  such  other  orders  in  the  premises  as  are  just  and 
proper. 

Wherefore,  your  petitioner  prays  that  this  Court  issue 
a  rule  as  submitted  herewith  against  the  defendants  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  and 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America. 

Dated  April  7,  1948. 

Tom  C.  Clark, 

Attorney  General. 

By  H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to 
the  Attorney  General. 

Samuel  K.  Abrams, 

Attorney, 

Department  of  Justice. 


483  VERIFICATION. 

I 

City  of  Washington,  District  of  Columbia,  ss: 

i 

H.  G.  Morison,  Assistant  Attorney  General,  United 
States  of  America,  being  first  duly  sworn,  says  that  he  has 
read  the  foregoing  petition  of  the  United  States  of  America 
and  knows  the  contents  thereof  and  that  the  same  is  true 
of  his  own  knowledge  except  as  to  the  matters  which  are 
therein  stated  to  be  on  information  and  belief  and  as  to 
those  matters  he  believes  them  to  be  true. 

H.  G.  Mobison. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  April, 
1948.  j 

Gladys  E.  McGaffey,  I 

i 

Notary  Public  in  and  for  the  District  of  Columbia. 

My  commission  expires  9/30/48. 

i 

•  •  •  *  •  #  •  •  •  j  • 
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[Note:  So  much  of  Exhibit  A  to  Petition  for  Rule  to 
Show  Cause  as  consists  of  Certified  copies  of  Verified  Com¬ 
plaint  and  Affidavits  annexed  thereto,  consisting  of  Ex¬ 
hibits  “A”  through  “K”  and  Temporary  Restraining 
Order,  is  omitted,  inasmuch  as  the  omitted  portions  are 
duplications  of  papers  which  appear  in  this  Appendix  at 
pages  4-87.  Reference  thereto  is  now  made,  use  thereof  to 
be  made  as  if  printed  at  this  point.] 

“Exhibit  A”  j 

AFFIDAVIT.  I 

City  of  Washington,  District  of  Columbia,  ss: 

Harold  W.  McCauley,  being  first  duly  sworn,  deposes  and 
says : 

That  he  at  all  times  herein  mentioned  was  a  duly  ap¬ 
pointed,  qualified  and  acting  Deputy  United  States  Marshal 


i 
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in  and  for  the  District  of  Columbia  and  that  on  the  5th  day 
of  April,  1948,  at  11:22  o’clock  a.m.,  he  personally  served 
on  the  International  Union,  United  Mine  Workers  of 
America,  by  John  L.  Lewis,  President,  and  on  John  L. 
Lewis,  as  President,  International  Union,  United  Mine 
Workers  of  America,  at  their  place  of  business,  United 
Mine  Workers  Building,  15th  and  “I”  Streets,  N.  W., 
Washington,  D.  C.,  a  certified  copy  of  the  Restraining 
Order  issued  and  signed  by  the  Court  in  the  above-entitled 
cause  at  7 :30  o’clock  p.m.,  April  3,  1948,  and  a  copy  of  the 
complaint  of  the  United  States  of  America  for  injunctive 
relief,  with  Exhibits  “A”  to  “K”,  inclusive,  annexed 
thereto,  all  of  which  wTere  filed  in  the  above-entitled  cause 
on  April  3,  1948 ;  and  that  a  copy  of  the  Restraining  Order 
so  served  by  him  on  the  defendants  is  attached 
561  hereto  and  made  a  part  hereof. 

Harold  W.  McCauley. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  April, 
1948. 

Lillian  A.  Trammell, 

Notary  Public  in  and  for  the  District  of  Columbia. 

My  commission  expires  2-28-1953. 

•  ••••••••• 
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Points  and  Authorities  in  Support  of  Petition  for  Rule  to 

Show  Cause 

The  power  of  the  Court  to  punish  for  contempt  under  cir¬ 
cumstances  such  as  these  is  well  established  and  is  set  forth 
in  United  States  v.  United  Mine  Workers  of  America,  330 
U.  S.  258,  67  S.  Ct.  677. 

Respectfully  submitted, 

Tom  C.  Clark, 

Attorney  General. 

By  H.  G.  Morison, 

Assistant  Attorney  General.  ' 

Joseph  M.  Friedman,  j 

Special  Assistant  to 

the  Attorney  General.  | 

i 

Samuel  K.  Abrams, 

Attorney , 

Department  of  Justice.  i 

*•••••  i 

Filed  Apr  7  1948  I 

Rule  to  Show  Cause 

Tom  C.  Clark,  Attorney  General  of  the 
United  States,  by  H.  G.  Moiison,  Assistant  Attorney  Gem 
eral  of  the  United  States,  and  on  the  filing  of  the  verified 
petition  of  the  United  States  of  America,  charging  civil  and 
criminal  contempt  of  court  committed  by  the  International 
Union,  United  Mine  Workers  of  America,  an  unincorpo¬ 
rated  labor  organization,  and  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of  America. 

It  is  Hereby  Ordered  that  the  said  International  Union, 
United  Mine  Workers  of  America,  an  unincorporated  labor 
organization,  and  John  L.  Lewis,  as  President,  Interna-1 
tional  Union,  United  Mine  Workers  of  America,  and  each 

i 

i 

j 

I 


•  *  • 
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On  motion  of 
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of  them,  be  and  appear  before  this  Court  on  the  12th  day  of 
April,  1948,  at  10  o’clock  in  the  forenoon  of  that  day,  to 
show  cause  if  any  they  have,  w’hy  they  should  not  be  pun¬ 
ished  as  and  for  a  contempt  of  this  Court, 

It  is  Further  Ordered  that  in  the  event  that  upon  or  by 
the  returns  of  the  said  International  Union,  United  Mine 
Workers  of  America,  an  unincorporated  labor  organization, 
and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  it  shall  be  found  that  the 
alleged  contempt  be  not  sufficiently  purged,  a  trial 
564  shall  be  and  is  hereby  directed  to  be  held  on  the  14th 
day  of  April,  1948,  at  10  o’clock  in  the  forenoon  of 
that  day,  at  a  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  to  be  held  in  Room  319, 
Municipal  Court,  Fifth  and  E,  N.  W.,  or  at  such  other 
day  as  shall  be  determined  by  this  court, 

It  is  Further  Ordered  that  a  certified  copy  of  this  order, 
together  with  a  copy  of  said  petition  and  exhibits  in  sup¬ 
port  thereof,  be  served  by  the  United  States  Marshal  for 
the  District  of  Columbia,  or  one  of  his  deputies,  upon  each 
of  the  above  named  parties  and  that  due  return  of  said  ser¬ 
vice  be  filed  by  the  Marshal  herein. 

Dated  April  7,  1948. 

2 :45  p.m. 

T.  Alan  Goldsborough, 

Justice. 

Accepted  the  within  “Rule  to  Show  Cause  on  behalf  of 
Defendant  International  Union,  United  Mine  Workers  of 
America  and  on  defendant  John  L.  Lewis  this  7th  day  of 
April,  1948,  at  4  :50  p.m. 
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A  true  copy. 

Test: 

Harry  M.  Hull, 

Clerk. 


By  R.  M.  Stearn, 

Deputy  Clerk. 


! 

Welly  K.  Hopkins, 

Attorney  for  above  named 
defendants. 


U.  S.  MARSHAL’S  RETURN.  I 


Served  copies  of  within  Rule  to  Show  Cause  on  the  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  an  un¬ 
incorporated  labor  organization,  and  on  John  L.  Lewis,  as 
President,  International  Union,  United  Mine  Workers  of 
America,  each  and  both  by  personally  serving  Welly  Hop¬ 
kins,  attorney  of  record,  this  7th  day  of  April,  1948. 


W.  Bruce  Matthews,  j 

U.  S.  Marshal  in  and  for  the  District  of  Columbia. 

By  Chas.  H.  Ward,  Jr., 

Deputy  U.  S.  Marshal .  I 

OR  i 


574 


•  *••••• 

Filed  Apr  12  1948 

Answer  to  Rule  to  Show  Cause 


i 


I 


Now  come  the  defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  by  their  Counsel,  and  for  Answer  to  the  Rule  to  Show 
Cause  heretofore  on  the  7th  day  of  April,  1948,  entered  apd 
issued  herein,  say: 


First  Defense 

The  statutory  provisions  upon  which  the  Government 
predicates  its  right  to  injunctive  relief,  including  the  Tern- 
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porary  Restraining  Order  heretofore  issued  on  April  3, 
1948,  are  repugnant  to  the  First,  Fifth  and  Thirteenth 
Amendments  to  the  Constitution  of  the  United  States,  and 
are  therefore  void. 

Second  Defense 

The  Temporary  Restraining  Order  is  void  and  beyond 
the  Court’s  jurisdiction  because  it  contravenes  the  First, 
Fifth  and  Thirteenth  Amendments  to  the  Constitution  of 
the  United  States. 

575  Thibd  Defense 

Violation  of  the  miners’  right  to  stop  work  and  freedom 
from  involuntary  servitude  is  explicit  in  the  Court’s  direc¬ 
tion  that  the  Union  shall  order  the  miners  to  return  to  their 
employment.  Since  the  Court  may  not  legally  commit  the 
Union  members  employed  in  the  bituminous  coal  fields  to 
involuntary  servitude,  it  may  not  legally  effectuate  such 
result  through  its  mandatory  order  that  defendants  accom¬ 
plish  such  status  for  the  Union’s  members. 

Fourth  Defense 

The  Restraining  Order  is  violative  of  Section  502  of  The 
Labor-Management  Relations  Act,  1947  (29  U.  S.  C.  A.  Sec. 
143),  as  well  as  The  National  Bituminous  Coal  Wage 
Agreement  of  1947. 

A.  Section  502  of  said  Act  reads  as  follows : 

“Nothing  in  this  Act  shall  be  construed  to  require  an 
individual  employee  to  render  labor  or  service  without  his 
consent,  nor  shall  anything  in  this  Act  be  construed  to 
make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act ;  nor  shall  any  court  issue  any  process  to  com¬ 
pel  the  performance  by  an  individual  employee  of  such 
labor  or  service,  without  his  consent ;  nor  shall  the  quitting 
of  labor  by  an  employee  or  employees  in  good  faith  because 
of  abnormally  dangerous  conditions  for  work  at  the  place 
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of  employment  of  such  employee  or  employees  be  deemed 
a  strike  under  this  Act.” 

B.  (1).  The  National  Bituminous  Coal  Wage  Agreement 
of  1947  under  the  heading  “Miscellaneous”,  provides  in 
part  as  follows: 

“1.  Any  and  all  provisions  in  either  the  Appalachian 
Joint  Wage  Agreement  of  June  19,  1941,  or  the  National 
Bituminous  Coal  Wage  Agreement  of  April  11,  1945,  con¬ 
taining  any  ‘no  strike’  or  ‘Penalty’  clause  or  clauses  or 
any  clause  denominated  ‘Illegal  Suspension  of  Work’  are 
hereby  rescinded,  cancelled,  abrogated  and  made  null  and 
void.  ’  ’ 

576  (2)  On  Page  1  of  said  Agreement,  in  the  para¬ 

graph  beginning  with  the  word  “WITNESSETH ;’, 
the  last  sentence  of  said  paragraph  reads : 

“It  is  the  intent  and  purpose  of  the  parties  hereto  that 
this  Agreement ....  shall  cover  the  employment  of  persons 
employed  in  the  bituminous  coal  mines  covered  by  this 
Agreement  during  such  time  as  such  persons  are  able  anti 
willing  to  work.”  I 

C.  Said  Agreement  likewise  provides  as  follows: 

“This  Agreement  is  an  integrated  instrument  and  its  re¬ 
spective  provisions  are  interdependent  and  shall  be  effec¬ 
tive  from  and  after  July  1,  1947.”  j 

Fifth  Defense 

The  Temporary  Restraining  Order  is  invalid  because  it 
exceeds  the  proper  function  of  such  a  writ. 

Sixth  Defense 

I 

The  complaint  and  attached  Exhibits  do  not  suffice  to  in¬ 
voke  the  jurisdiction  of  a  Court  of  Equity  for  injunctive 

relief.  j 

i 

Seventh  Defense 

Petition  for  Rule  to  Show  Cause,  herein  filed,  why  de¬ 
fendants  should  not  be  punished  as  and  for  civil  and  crim- 
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inal  contempt  of  this  Honorable  Court,  is  not  in  conformity 
with  Buie  42  (b),  Federal  Rules  of  Criminal  Procedure, 
which  requires,  among  other  things,  that  ‘‘The  notice  shall 
state  the  time  and  place  of  hearing,  allowing  a  reasonable 
time  for  the  preparation  of  the  defense,  and  shall  state  the 
essential  facts  constituting  the  criminal  contempt  charged 
and  describe  it  as  such.”  (Italics  supplied). 

577  Eighth  Defense 

The  Complaint  filed  herein  does  not  state  a  claim  upon 
which  relief  as  prayed  for  therein  can  be  granted  against 
defendants,  or  either  of  them. 

Ninth  Defense 

Defendants,  and  each  of  them,  deny  the  averments  of 
Paragraph  II  of  the  Petition  for  Rule  to  Show  Cause  in¬ 
sofar  as  it  contains  an  averment  that  there  is  any  “com¬ 
mission  of  the  violations  of  the  temporary  restraining 
order.  ’  ’ 

Defendants,  and  each  of  them,  deny  the  averments  con¬ 
tained  in  Paragraphs  III,  V,  VI,  VII  and  VIII  of  said 
Petition. 

Defendants,  and  each  of  them,  answering  Paragraph  IV 
(a)  of  said  Petition  say  that  said  defendant  Union  has  done 
and  committed  no  act  to  engage  in,  permit  or  encourage  the 
said  alleged  strike  or  its  alleged  continuance,  and  that  said 
defendant  Union  was  and  is  now  under  no  legal  duty  or 
requirement  to  discontinue,  bring  to  an  end  and  cease  the 
alleged  “strike  in  existence ”  mentioned  in  said  Paragraph 
IV  (a). 

Defendants,  and  each  of  them,  deny  the  averments  of 
Paragraph  IV  (b)  of  said  Petition  that  “at  no  time  from 
and  after  the  service  of  the  aforesaid  temporary  restrain¬ 
ing  order  has  the  defendant  John  L.  Lewis,  president  of  the 
said  Union,  taken  action  to  bring  to  an  end  and  cause  the 
discontinuance  of  the  said  strike  and  defendants,  and 
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I  - 

j 

each  of  them,  further  answering  the  averments  of  Para¬ 
graph  IV  (b)  that  “nor  has  the  said  defendant  ceased  from 
permitting  and  encouraging  the  said  strike  and  its  contiiiu- 
ation”  say  that  the  said  defendant,  John  L.  Lewis,  Presi¬ 
dent  of  the  said  Union,  has  not  at  any  time  done  or  com¬ 
mitted  any  act  to  bring  about  and  cause  the  alleged 
578  strike,  or  to  permit  or  to  encourage  the  alleged  strike 
or  its  alleged  continuation,  and  therefore  said  de¬ 
fendant,  John  L.  Lewis,  President  as  aforesaid,  was  and  is 
now  not  under  any  legal  duty  or  requirement  to  “ceaSe 
from  permitting  and  encouraging”  the  alleged  strike  apd 
its  alleged  continuation.  j 

Further  answering  Paragraphs  III  to  VIII,  inclusive,  of 
said  Petition,  defendants,  and  each  of  them  say  that  the 
facts  appearing  in  the  complaint  filed  herein,  the  Exhibits 
attached  thereto,  and  the  affidavits  (with  Exhibits  attached 
thereto)  mentioned  in  the  succeeding  paragraph,  filed  op 
behalf  of  said  defendants,  show  that  said  defendants  have 
committed  no  act  which  justifies  the  issuance  of  either  the 
Restraining  Order  or  the  Rule  to  Show  Cause  againdt 
them,  or  either  of  them. 

Defendants,  and  each  of  them,  attach  hereto  a  copy  of  ah 
affidavit  (with  Exhibits  attached  thereto)  of  JohnU.  Lewis, 
which  is  made  a  part  of  this  Answer,  and  they,  and  each  of 
them,  adopt  the  statements  made  in  said  copy  of  affidavit 
(with  Exhibits  attached  thereto)  as  if  fully  set  out  in  this 
Answer.  The  original  of  said  affidavit  (with  said  Exhibits) 
has  heretofore  been  filed  in  this  action,  having  been  at+ 
tached  to  the  Motion  of  said  defendants  to  Dissolve  anct 
Vacate  the  Restraining  Order  herein  issued  on  April  3* 
1948,  and  has  heretofore  been  served  upon  the  plaintiff 
herein. 

Defendants,  and  each  of  them,  likewise  adopt  as  a  part 
of  this  Answer  the  statements  made  in  that  certain  affidavit 
(with  Exhibits  attached  thereto)  of  John  L.  Lewis,  dated 
April  12,  1948,  as  if  fully  set  out  in  this  Answer,  the  orig- 
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inal  of  which  affidavit  (with  Exhibits  attached  thereto)  has 
been  "filed  in  this  action. 

579  Wherefore,  defendants,  and  each  of  them,  respect¬ 
fully  pray  that  they,  and  each  of  them,  be  fully  dis¬ 
charged  of  and  from  the  aforesaid  Rule  to  Show  Cause 
hereinbefore  issued  against  them,  and  said  defendants,  and 
each  of  them,  do  further  pray  that  the  Court  order  said 
Rule  be  vacated,  dismissed  and  fully  discharged. 

Weljly  K.  Hopkins, 

900  15th  St.  N.  W., 

Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants , 

International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of 
America. 

[Note:  Affidavit  of  John  L.  Lewis  and  Exhibits  A,  B,  C 
and  D  attached  thereto  are  omitted  at  this  point  since  they 
are  included  in  this  Appendix  at  pages  91-107.  Reference 
thereto  is  now  made,  use  thereof  to  be  made  as  if  printed 
at  this  point.] 

•  ••  •  •  *  •  *  •  * 

596  Filed  Apr  12  1948 

Answer  to  Motion  for  Preliminary  Injunction 

Now  come  the  defendants  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  Presi- 
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dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  Representative  Trustee,  Board  of  Trus¬ 
tees,  United  Mine  Workers  Welfare  and  Retirement  Fund, 
by  their  Counsel,  and  for  Answer  to  the  Motion  for  Pre¬ 
liminary  Injunction  filed  against  them,  and  each  of  them, 
by  the  plaintiff  herein,  say :  j 

First  Defense 

This  Honorable  Court  is  without  jurisdiction  to  gr&nt 
said  preliminary  injunction  as  prayed. 

Second  Defense 

This  Honorable  Court  is  without  jurisdiction  to  grant 
said  preliminary  injunction  as  prayed  in  that  this  case  in¬ 
volves  and  grows  out  of  a  labor  dispute.  ! 

597  Third  Defense 

i 

This  Honorable  Court  is  without  power  to  issue  the  pre¬ 
liminary  injunction  prayed,  in  that  such  injunction  would 
contravene  the  First,  Fifth  and  Thirteenth  Amendments  to 

the  Constitution  of  the  United  States.  \ 

j 

Fourth  Defense  j 

The  sole  function  of  a  preliminary  injunction  is  to  pre¬ 
serve  a  status  existing  at  the  time  of  the  institution  of  the 
suit  to  which  it  is  ancillary.  The  preliminary  injunction 
sought  upon  plaintiff’s  motion  undertakes  to  alter  and 
change  such  status  instead  of  preserving  the  same. 

Fifth  Defense  j 

This  Honorable  Court  is  without  jurisdiction  to  grant  a 
preliminary  injunction  because  no  injury  to  a  private  or 
property  interest  is  shown. 

Sixth  Defense  ! 

The  preliminary  injunction  as  prayed  is  violative  of  Sec¬ 
tion  502,  Labor-Management  Relations  Act,  1947,  29  U.  S. 


i 
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C.  A.  Section  143,  as  well  as  the  National  Bituminous  Coal 
Wage  Agreement  of  1947  (See  Exhibit  A  of  Complaint). 

A.  Section  502  of  said  Act  reads  as  follows : 

‘‘Nothing  in  this  Act  shall  be  construed  to  require  an  in¬ 
dividual  employee  to  render  labor  or  service  without  his 
consent,  nor  shall  anything  in  this  Act  be  construed  to  make 
the  quitting  of  his  labor  by  an  individual  employee  an  ille¬ 
gal  act ;  nor  shall  any  court  issue  any  process  to  compel  the 
performance  by  an  individual  employee  of  such  labor  or 
service,  without  his  consent ;  nor  shall  the  quitting  of  labor 
by  an  employee  or  employees  in  good  faith  because  of  ab¬ 
normally  dangerous  conditions  for  work  at  the  place 

59S  of  employment  of  such  employee  or  employees  be 
deemed  a  strike  under  this  Act.” 

B.  (1).  The  National  Bituminous  Coal  Wage  Agreement 
of  1947  under  the  heading  “Miscellaneous”,  provides  in 
part  as  follows: 

“1.  Any  and  all  provisions  in  either  the  Appalachian 
Joint  Wage  Agreement  of  June  19,  1941,  or  the  National 
Bituminous  Coal  Wage  Agreement  of  April  11,  1945,  con¬ 
taining  any  ‘no  strike’  or  ‘Penalty’  clause  or  clauses  or 
any  clause  denominated  ‘Illegal  Suspension  of  Work’  are 
hereby  rescinded,  cancelled,  abrogated  and  made  null  and 
void.” 

(2).  On  page  1  of  said  Agreement,  in  the  paragraph  be¬ 
ginning  with  the  word  “WITNESSETH”,  the  last  sen¬ 
tence  of  said  paragraph  reads: 

“It  is  the  intent  and  purpose  of  the  parties  hereto  that 
this  Agreement ....  shall  cover  the  employment  of  persons 
employed  in  the  bituminous  coal  mines  covered  by  this 
Agreement  during  such  time  as  such  persons  are  able  and 
willing  to  work.” 

C.  Said  Agreement  likewise  provides  as  follows  : 

“This  Agreement  is  an  integrated  instrument  and  its  re¬ 
spective  provisions  are  interdependent  and  shall  be  effec¬ 
tive  from  and  after  July  1,  1947.” 
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j 

i 

i 

i 

i 


Seventh  Defense 

i 

The  complaint  and  attached  exhibits  do  not  suffice  to  in¬ 
voke  the  jurisdiction  of  a  Court  of  Equity  for  injunctive 
relief. 

Eighth  Defense  j 

The  complaint  filed  herein  does  not  state  a  claim  upon 
which  relief  as  prayed  for  therein  can  be  granted  against 
said  defendants,  or  either  of  them,  by  reason  whereof  the 
motion  for  preliminary  injunction  must  be  denied.  | 

599  Ninth  Defense 

i 

i 

The  facts  appearing  in  the  complaint  filed  herein,  the 
Exhibits  attached  thereto,  and  the  Affidavit  (with  exhibits 
attached  thereto)  filed  on  behalf  of  said  defendants,  show 
that  said  defendants  have  committed  no  act  which  justifies 
the  issuance  of  the  restraining  order  against  them,  or 
either  of  them. 

Defendants,  and  each  of  them,  attach  hereto  a  copy  of  an 
Affidavit  (with  exhibits  attached  thereto)  of  John  L.  Lewis 
which  is  made  a  part  of  this  Answer,  and  they,  and  each  df 
them,  adopt  the  statements  made  in  said  copy  of  Affidavit 
(with  exhibits  attached  thereto)  as  if  fully  set  out  in  this 
Answer.  The  original  of  said  Affidavit  (with  said  exhibits) 
has  heretofore  been  filed  in  this  Action,  having  been  at¬ 
tached  to  the  Motion  of  said  defendants  to  Dissolve  and 
Vacate  the  Restraining  Order  herein  issued  on  April  $, 
1948,  and  has  heretofore  been  served  upon  the  plaintiff 
herein.  i 


i 

i 


i 


: 

I 
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Tenth  Defense 

And  for  other  reasons  which  will  appear  upon  the  argu¬ 
ment  of  this  motion. 

Whereupon  defendants,  and  each  of  them,  respectfully 
pray  that  the  motion  for  a  preliminary  injunction  he  de¬ 
nied. 

600  Welly  K.  Hopkins, 

900  15th  St.  N.  W., 

Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants. 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 

•  ••••••••• 
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i 

i 


[Note  :  Affidavit  of  John  L.  Lewis  and  Exhibits  A,  B,  C 
and  P  attached  thereto  are  omitted  at  this  point  since  thtey 
are  included  in  this  Appendix  at  pages  91-107.  Reference 
thereto  is  now  made,  use  thereof  to  be  made  as  if  printed 
at  this  point.] 

617  Filed  Apr  12  1948  | 

Affidavit  j 

City  of  Washington,  District  of  Columbia,  ss: 

Before  me,  the  undersigned  authority,  on  this  day  per¬ 
sonally  appeared  John  L.  Lewis,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  this  Affidavit,  who  be¬ 
ing  by  me  duly  sworn  upon  his  oath  deposes  and  says  as 
follows,  to  wit: 

My  name  is  John  L.  Lewis  and  I  am  the  identical  person 
as  named  as  John  L.  Lewis,  President,  International  Unioi}, 
United  Mine  Workers  of  America,  in  the  Rule  To  Show 
Cause  issued  on  April  7,  1948,  in  Cause  No.  1379-48,  now 
pending  in  this  Court.  I 

This  Affidavit  is  made  in  support  of  and  as  an  integral 
part  of  the  Return  to  the  Rule  To  Show  Cause,  this  day 
being  made  by  Counsel  of  record  for  Respondents  herein, 
It  is  made  in  the  name  and  in  the  behalf  of  the  Respondent; 
International  Union,  United  Mine  Workers  of  America; 
and  the  Respondent  John  L.  Lewis,  President,  Interna-i 
tional  Union,  United  Mine  Workers  of  America.  I 

618  At  11:00  A.M.  on  Saturday,  April  10th,  the  Re-: 
spondent  John  L.  Lewis  responded  to  a  request  of  the; 

Speaker  of  the  House  of  Representatives  of  the  United 
States  Congress  and  acceded  to  his  request  that  a  third  and 
neutral  Trustee  to  the  1947  Welfare  Fund,  proposed  bv 
him,  be  immediately  accepted.  The  Respondents  did  thenj 
and  there  accept  the  proposal  so  made  and  the  nominee,  j 
Honorable  H.  Styles  Bridges,  a  member  of  the  United  | 
States  Senate,  accepted  the  appointment.  Thus,  for  the  j 
first  time  since  the  resignation  of  the  former  Trustee  Mur-  j 
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ray,  i.e.,  January  16,  1948,  did  Respondents  have  afforded 
to  them,  or  either  of  them,  an  opportunity  to  again  attempt 
the  activation  of  the  1947  Welfare  Fund  and  the  designa¬ 
tion  of  the  Pension  Fund.  It  has  constantly  been  recog¬ 
nized  by  Respondents  that  the  grievances  of  the  individual 
miners  and  their  present  protest  (as  evidenced  by  their  vol¬ 
untary  determined  work  stoppages)  against  their  failure 
to  obtain  the  adoption  of  a  Pension  Plan  could  be  settled 
and  resolved  most  expeditiously  by  the  re-creation  of  the 
Board  of  Trustees.  Consequently,  Respondent  Lewis,  as 
Chairman  of  the  1947  Fund  immediately  after  the  selection 
of  and  an  acceptance  by  the  new  neutral  Trustee  of  his  ap¬ 
pointment,  called  the  Board  of  Trustees  into  special  session 
on  Sunday,  April  11th,  at  10 :00  A.M. 

This  meeting  has  been  held  and  active  consideration  is 
now  being  given  to  the  resolution  of  the  issues  which  caused 
the  individual  miners  to  cease  their  work  in  the  original 
instance.  The  adoption  of  an  adequate  and  equitable  Pen¬ 
sion  Plan  as  required  by  the  1947  Agreement  is  now  in  the 
course  of  completion. 

619  Subsequent  to  the  meeting  of  the  reconstituted 
Board  of  Trustees  of  the  Welfare  Fund  on  yester¬ 
day,  the  following  telegram  has  been  sent  by  Respondents 
to  each  and  all  of  the  District  Presidents  and  all  members 
of  the  International  Executive  Board  in  all  the  bituminous 
coal  Districts  of  the  International  Union  in  the  United 
States.  It  reads  as  follows,  to  wit : 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
Trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  the  Honorable  H.  Styles  Bridges 
who  has  accepted  the  appointment.  An  early  resolution  of 
the  questions  at  issue  may  now  be  expected.  Your  volun¬ 
tary  cessation  of  work  should  now  be  terminated  and  your 
protest  ended.  It  is  the  belief  of  the  International  Union 
and  your  officers  that  the  production  of  coal  should  be  re¬ 
sumed  forthwith.  It  is  to  your  best  interests  and  those  of 
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our  Union  and  the  public  welfare  that  this  be  done.  There¬ 
fore,  you  are  now  officially  advised  that  you  should  return 
to  your  usual  employment  immediately  upon  receipt  of  this 
telegram.  This  message  is  sent  in  behalf  of  the  Interna¬ 
tional  Union  as  well  as  in  my  official  capacity  as  President. 

John  L.  Lewis,  j 

President,  i 

United  Mine  Workers  of  America.” 

Further  deponent  saith  not. 

John  L.  Lewis. 

j 

Sworn  to  and  subscribed  before  me,  the  undersigned  au¬ 
thority  by  the  said  John  L.  Lewis,  at  Washington,  D.  C.,  on 
this  the  12th  day  of  April,  1948. 

j 

Lillian  Weisse,  j 

Notary  Public. 

My  commission  expires  October  31,  1949. 

i 

•  •  •  #  •  •  •  •  •  {  • 

620  Filed  Apr  12  1948 

i 

Motion  for  Extension  of  Temporary  Restraining  Order 
Against  Defendants 

i 

Now  comes  the  plaintiff,  United  States  of  America,  apd 
respectfully  moves  the  Court  for  an  order  extending  the 
temporary  restraining  order  in  this  cause  heretofore  issued 
at  7 :30  p.m.  on  the  3rd  day  of  April,  1948,  for  an  additional 
ten  days,  from  7 :30  p.m.  April  13,  1948  to  7 :30  p.m.  April 
23, 1948.  j 

In  support  of  such  motion  plaintiff  states  that  the  rea¬ 
sons  for  which  the  said  temporary  injunction  was  issued 
continue  to  exist  and  that  it  appears  that  the  hearing  now 
being  conducted  upon  plaintiff’s  application  for  a  prelim¬ 
inary  injunction  will  not  be  completed  until  after  7 :30  p.m. 


I 
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April  13,  1948,  the  time  fixed  for  the  expiration  of  the  tem¬ 
porary  restraining  order  heretofore  issued  by  the  Court  in 
this  cause. 

Respectfully  submitted, 

Tom  C.  Ci*aek, 

Attorney  General. 

ByH.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to 
the  Attorney  General. 

Samtjel  K.  Abrams, 

Attorney, 

Department  of  Justice. 

621  Filed  Apr  12  1948 

Extension  of  Temporary  Restraining  Order  Against 

Defendants 

This  cause  having  come  on  to  be  heard  on  April  12, 1948, 
on  plaintiff’s  motion  and  prayer  for  a  preliminary  injunc¬ 
tion  and  it  appearing  to  the  Court  that  the  hearing  will  nor 
be  completed  until  after  7:30  p.m.  on  April  13,  1948,  the 
time  fixed  for  the  expiration  of  the  temporary  restraining 
order  heretofore  issued  by  the  Court  in  this  cause  on  April 
3,  1948,  and  it  further  appearing  to  the  Court  that  the  rea¬ 
sons  for  the  issuance  of  said  temporary  restraining  order 
continue  to  exist  and  that  therefore  an  extension  of  said 
temporary  restraining  order  for  a  like  period  of  ten  days  is 
necessary  pending  the  determination  of  the  plaintiff’s  mo¬ 
tion  and  prayer  for  a  preliminary  injunction ; 

It  is  Ordered  that  the  temporary  restraining  order  issued 
in  this  cause  on  the  3d  day  of  April  1948,  be  and  it  is  hereby 
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extended  to  10  o’clock  a.m.  on  the  23d  of  April  1948,  at 
which  time  it  will  expire. 

i 

T.  Aian  Goldsborough, 

Justice.  | 

625  Filed  Apr  13  1948  j 

Witnesses  to  be  Called  by  the  United  States  of  America 

To:  Welly  K.  Hopkins 

T.  C.  Townsend  j 

Harrison  Combs 
M.  E.  Boiarsky 
Attorneys  for  Respondents. 

You  will  take  notice  that  the  following  witnesses  will  be 
called  in  chief  by  the  United  States  of  America  in  the  trial 
of  the  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  on  the  charge  of  civil 
and  criminal  contempt  on  April  14, 1948 :  j 

1.  Nelson  Lee  Smith,  Chairman,  Federal  Power  Com¬ 
mission. 

2.  Arthur  H.  Gass,  Director,  Railway  Transport  Depart¬ 
ment,  Office  of  Defense  Transportation. 

3.  James  A.  Crabtree,  Deputy  Surgeon  General  of  the 
United  States  Public  Health  Service. 

4.  W.  H.  Young,  Chief,  Bituminous  Coal  Section,  Bureau 
of  Mines,  Department  of  the  Interior. 

5.  V.  Lewis  Bassie,  Director,  Office  of  Program  Plan¬ 
ning,  Department  of  Commerce. 

6.  Harry  Hull,  Clerk  of  the  United  States  District  Court 

for  the  District  of  Columbia. 

626  7.  William  L.  P.  Burke,  Secretary,  Board  of  Trus¬ 
tees,  United  Mine  Workers  of  America  Welfare  and 

Retirement  Fund. 
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8.  Secretary,  International  Union,  United  Mine  Workers 
of  America. 

Dated  April  12,  1948. 

Tom  C.  Clark, 

Attorney  General. 

By  H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to 
the  Attorney  General. 

Samuel  K.  Abrams, 

Attorney , 

Department  of  Justice. 

I,  Welly  K.  Hopkins,  attorney  for  respondents  in  the 
above-entitled  action,  herewith  acknowledge  receipt  on 
April  12,  1948,  of  a  copy  of  the  foregoing  list  of  witnesses 
to  be  called  by  the  complainant  on  April  14, 1948  in  the  trial 
for  contempt  in  said  cause. 

Welly  K.  Hopkins, 

Attorney  for  Respondents. 

•  ••#•••••• 

627  Filed  Apr  13  1948 

Affidavit 

City  of  Washington,  District  of  Columbia,  ss: 

E.  Leo  Backus,  being  duly  sworn,  deposes  and  says: 

I  am  over  the  age  of  twenty-one  years,  and  an  employee 
of  the  Department  of  Justice. 

On  the  12th  day  of  April  1948,  at  or  about  5:30  p.m.  I 
served  a  copy  of  the  list  of  witnesses  to  be  called  in  chief 
in  the  above  entitled  cause  by  the  United  States  of  America 
in  the  trial  of  the  International  Union,  United  Mine  Work¬ 
ers  of  America,  and  John  L.  Lewis  as  president,  Interna¬ 
tional  Union,  United  Mine  Workers  of  America  on  the 
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i 


i 

I 


charge  of  civil  and  criminal  contempt  on  April  14,  1948, 
on  respondent’s  attorneys  by  delivering  a  true  copy  therepf 
to  Welly  K.  Hopkins,  attorney  for  such  respondents  at  the 
District  Court  for  the  District  of  Columbia,  5th  and  E 
Streets,  N.  W.,  Washington,  D.  C. 

E.  Leo  Backus, 

| 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
April,  1948. 

Gladys  E.  McGapfey, 

Notary  Public  in  and  for  the  District  of  Columbia. 

i 

My  commission  expires  9/30/48. 

638  Filed  Apr  20 1948  j 

Notice  of  Appeal 

i 

Notice  is  hereby  given  this  20th  day  of  April,  1948,  that 
the  International  Union,  United  Mine  Workers  of  America, 
and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  from  the  Judgments  of  this  Court  entered  on  the  20th 
day  of  April,  1948,  against  said  International  Union, 
United  Mine  Workers  of  America,  and  John  L.  Lewis,  as 
President,  International  Union,  United  Mine  Workers  of 
America,  adjudging  the  said  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  PresU 
dent,  United  Mine  Workers  of  America,  guilty  of  criminal 
contempt  and  imposing  a  fine  of  $1,400,000  on  the  Interna¬ 
tional  Union,  United  Mine  Workers  of  America  and 


142 


639  $20,000  on  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America. 

Wklly  K.  Hopkins, 

900  15th  St.  N.  W., 

Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants. 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America. 

900  Fifteenth  St.  N.  W. 
Washington,  D.  C. 

•  •••*•••#• 

640  Filed  Apr  21  1948 

Findings  of  Fact 

Upon  consideration  of  the  entire  record,  the  briefs,  and 
arguments  of  counsel,  the  Court  finds  that  it  has  been  estab¬ 
lished  beyond  a  reasonable  doubt  that: 

1.  (a)  On  March  23,  1948,  the  President  of  the  United 
States,  acting  under  the  provisions  of  section  206  of  the 
Labor  Management  Relations  Act,  1947  (29  U.  S.  C.  A.  176) 
(hereinafter  referred  to  as  the  “Act”)>  issued  Executive 
Order  9939,  whereby  he  created  a  Board  of  Inquiry  to  in¬ 
quire  into  the  issues  involved  in  a  labor  dispute  between 
coal  operators  and  associations  signatory  to  the  National 
Bituminous  Coal  Wage  Agreement  of  1947  (hereinafter 
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i 

i 

j 

I 

referred  to  as  the  Agreement)  and  certain  of  their  em¬ 
ployees  represented  by  the  International  Union,  United 
Mine  Workers  of  America,  (hereinafter  referred  to  as  the 
Union),  also  signatory  to  the  said  Agreement,  involving 
wages  or  terms  and  conditions  of  employment.  ! 

(b)  In  said  Executive  Order,  the  President  expressed  the 
opinion  that  such  dispute  had  resulted  in  a  strike  affecting 
a  substantial  part  of  the  bituminous  coal  industry,  which 
he  described  as  an  industry  engaged  in  trade  and  commerce 
among  the  several  states  and  with  foreign  nations,  and  in 
the  production  of  goods  for  commerce,  and  further  ex¬ 
pressed  the  opinion  that  said  strike,  if  permitted  to  con¬ 
tinue,  will  imperil  the  national  health  and  safety. 

2.  The  Board  of  Inquiry  so  convened  by  the  President 

inquired  into  the  issues  involved  in  the  dispute  and 
641  made  its  written  report  to  the  President  on  March 
31,  1948.  Such  report  included  a  statement  of  th6 
facts  with  reference  to  the  dispute,  including  each  party  ’i 
statement  of  its  position,  but  contained  no  recommenda¬ 
tion.  After  receipt  and  full  consideration  of  the  report,  the 
President,  acting  under  section  208  of  the  Act,  directed  the 
Attorney  General  of  the  United  States  to  institute  this  ac-i 
tion  on  the  part  of  the  United  States  of  America  for  an; 
injunction  against  the  continuance  of  the  strike  and  for, 
other  appropriate  relief.  i 

3.  Thereafter,  on  April  3,  1948,  the  United  States  of  i 
America  brought  a  suit  against  the  International  Union, ; 
United  Mine  Workers  of  America;  John  L.  Lewis,  as  Presi-  j 
dent,  International  Union,  United  Mine  Workers  of  Amer-  ; 
ica,  and  as  Union  Representative  Trustee,  Board  of  i 
Trustees,  United  Mine  Workers  of  America  Welfare  and  j 
Retirement  Fund;  Ezra  Van  Horn,  Operators’  Representa-  ! 
tive  Trustee,  Board  of  Trustees,  United  Mine  Workers  of  i 
America  Welfare  and  Retirement  Fund;  and  operators  and  ! 
associations  signatory  to  the  said  Agreement.  The  United  j 
States  of  America  filed  a  verified  complaint  in  which  it 
asked  that  the  defendant  Union  and  its  officers,  agents, 
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servants  and  employees,  and  all  persons  in  active  concert 
or  participation  with  them,  be  enjoined  from  continuing 
the  strike  in  existence  at  bituminous  coal  mines  throughout 
the  United  States  of  America  owned  or  operated  by  coal 
operators  and  associations  signatory  to  the  Agreement; 
that  they  be  enjoined  from  engaging  in,  permitting  or  en¬ 
couraging  the  said  strike  or  its  continuance ;  that  the  said 
Union,  acting  through  its  president  and  other  appropriate 
officers,  agents,  servants  and  employees,  be  ordered  to 
instruct  all  members  of  the  said  Union  employed  in  mines 
covered  by  the  Agreement  to  cease  the  said  strike  and  to 
return  to  their  employment  forthwith ;  that  the  defendants 
and  each  of  them  be  enjoined  from  engaging  in  a  strike  or 
lockout  or  from  interfering  with  the  orderly  continuance  of 
work  at  the  said  coal  mines ;  that  the  defendants  be  ordered 
to  engage  in  free  collective  bargaining  as  contemplated  by 
the  terms  of  the  Agreement;  that  temporary  injunctive 
relief  be  granted  and  for  other  appropriate  relief,  all  as 
more  fully  set  forth  in  the  complaint. 

4.  Upon  the  filing  of  the  verified  complaint,  and 
642  upon  plaintiff’s  application,  this  Court  at  7 :30  p.m. 

on  April  3,  1948,  issued  a  temporary  restraining 
order  as  prayed  for  by  plaintiff,  based  upon  the  facts  al¬ 
leged  in  the  complaint  and  upon  affidavits  filed  in  support 
of  the  application  for  the  restraining  order.  The  restrain¬ 
ing  order  directed,  inter  alia: 

“Now,  Therefore,  It  is  by  the  Court  this  3rd  day  of 
April  1948, 

“Ordered  that  the  defendant,  International  Union, 
United  Mine  Workers  of  America,  hereinafter  sometimes 
referred  to  as  the  Union,  and  its  officers,  agents,  servants 
and  employees,  and  all  persons  in  active  concert  or  partici¬ 
pation  with  them,  be  and  they  are  hereby  restrained  pend¬ 
ing  further  order  of  this  Court  from  continuing  the  strike 
now  in  existence  at  bituminous  coal  mines  throughout  the 
United  States  of  America  owned  or  operated  by  coal  oper¬ 
ators  and  associations  signatory  to  the  National  Bitumi- 
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nous  Coal  Wage  Agreement  of  1947,  executed  at  Washing¬ 
ton,  D.  C.,  July  8, 1947,  hereinafter  referred  to  as  the  Agree¬ 
ment,  and  that  the  said  defendant,  International  Union, 
United  Mine  Workers  of  America,  and  its  officers,  agents, 
servants  and  employees,  and  all  persons  in  active  concert 
or  participation  with  them,  be  and  they  are  hereby  re¬ 
strained  pending  further  order  of  this  Court  from  in  any 
manner  engaging  in,  permitting  or  encouraging  the  said 

strike  or  its  continuation; 

7  ; 

“And  it  is  further  ordered  that  the  said  Union,  acting 
through  its  president  and  other  appropriate  officers, 
agents,  servants  and  employees,  forthwith  instruct  all  mem¬ 
bers  of  the  said  Union  employed  in  the  bituminous  coal 
mines  covered  by  the  Agreement  to  cease  the  said  strike 
and  immediately  to  return  to  their  employment  and  that  the 
said  Union,  acting  through  the  said  officers,  agents,  servants 
and  employees,  cease,  desist  and  refrain  from  ordering,  en¬ 
couraging,  recommending,  instructing,  inducing  or  in  any 
wise  permitting  the  said  strike  to  continue;  j 

“And  it  is  further  ordered  that  the  defendants  and  each 
of  them  and  their  officers,  agents,  servants  and  employees, 
and  all  persons  in  active  concert  or  participation  with  them;, 
be  and  they  are  hereby  restrained  pending  further  order 
of  this  Court  from  encouraging,  causing  or  engaging  in  a 
strike  or  lock-out  at  any  bituminous  coal  mines  covered  by 
the  agreement,  or  from  in  any  manner  interfering  with  or 
affecting  the  orderly  continuance  of  work  at  the  said  coal 
mines,  and  from  taking  any  action  which  would  interfere 
with  the  Court’s  jurisdiction;” 

The  restraining  order  by  its  terms  provided  that  it  would; 
expire  at  7:30  o’clock  p.m.  on  Aoril  13,  1948,  unless  ex-; 
tended.  ' 

5.  Certified  copies  of  the  verified  complaint,  affidavits  an¬ 
nexed  thereto,  and  of  the  said  restraining  order  were  duly 
published  and  served  upon  the  said  defendants,  Interna- i 
tional  Union,  United  Mine  Workers  of  America,  and  j 
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John  L.  Lewis,  as  President.  International  Union, 
643  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United 
Mine  Workers  of  America  Welfare  and  Retirement  Fund, 
by  Deputy  United  States  Marshal  Harold  W.  McCauley  at 
11 :22  a.m.,  Monday,  April  5,  1948. 

6.  On  April  7,  1948,  the  defendant  Union  and  the  defend¬ 
ant,  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  and  as  Union  Repre¬ 
sentative  Trustee,  Board  of  Trustees,  United  Mine  Work¬ 
ers  of  America  Welfare  and  Retirement  Fund,  moved  that 
Court  dissolve  and  vacate  the  temporary  restraining  order 
theretofore  issued  and  in  support  of  said  motion  annexed 
the  affidavit  of  John  L.  Lewis  and  a  memorandum  of  points 
and  authorities. 

7.  On  April  7,  1948,  the  United  States  of  America,  by  its 
Attorney  General,  filed  a  verified  petition  for  a  rule  to  show 
cause  why  the  respondent  Union  and  the  respondent  John 
L.  Lewis  should  not  be  punished  as  and  for  a  contempt  of 
this  Court,  alleging  that  the  respondents,  with  full  knowl¬ 
edge  of  the  terms  of  said  restraining  order  and  in  defiance 
thereof,  had  knowingly,  wilfully,  wrongfully  and  deliber¬ 
ately  disobeyed  and  violated  so  much  of  the  said  temporary 
restraining  order  as  is  set  forth  in  its  entirety  in  paragraph 
4  hereof. 

8.  On  said  verified  petition,  the  Court  on  the  same  day 
issued  a  rule  to  show  cause,  ordering  said  respondents  to 
appear  before  this  Court  at  10:00  o’clock  a.m.  on  April  12, 
1948,  to  show  cause  why  they  should  not  be  punished  as  and 
for  contempt  of  this  Court.  It  wTas  further  ordered  that 
if,  upon  the  return  of  said  respondents,  it  should  be  found 
that  the  alleged  contempt  had  not  been  sufficiently  purged, 
a  trial  should  be  held  at  10:00  o’clock  a.m.  on  April  14, 
1948. 

9.  On  the  return  day,  the  said  respondents  filed  their 
answer  to  the  rule  to  show  cause  and  annexed  to  the  said 
pleading  the  affidavit  of  respondent,  John  L.  Lewis,  and  a 
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memorandum  of  points  and  authorities.  By  reason  of  con¬ 
stitutional,  statutory  and  procedural  objections  set  forth 
therein,  the  respondents  asked  that  they,  and  each  of  them, 
be  fully  discharged  of  and  from  the  rule  to  show  cause  and 
that  the  rule  be  vacated,  dismissed  and  fully  dis¬ 
charged. 

°  i 

644  10.  On  the  return  day,  the  respondent  Union  and 

respondent  John  L.  Lewis  made  their  appearances  in 
open  court  through  counsel  and  made  oral  response  to  t|he 
rule  to  show  cause  in  substance  as  set  forth  in  their  writtjen 
answer.  Defense  counsel  included  in  such  oral  response 
a  statement  of  the  following  allegations:  i 

(a)  That  at  11 :00  o’clock  a.m.  on  April  10, 1948,  respond¬ 
ent  John  L.  Lewis  acceded  to  a  request  from  the  Speaker 
of  the  House  of  Representatives  of  the  Congress  of  the 
United  States  that  Honorable  H.  Styles  Bridges,  a  member 
of  the  United  States  Senate,  be  appointed  as  the  third  and 
neutral  trustee  of  the  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

(b)  That  at  10 :00  o’clock  a.m.  on  April  11, 1948,  a  meeting 
of  the  Board  of  Trustees  of  the  said  Fund  as  newly  consti¬ 
tuted  was  held  and  that  a  second  meeting  of  the  Board  was 
held  on  the  morning  of  April  12, 1948 ;  and  that  an  adequate 
and  equitable  pension  plan  has  been  adopted  by  the  Board. 

(c)  That  on  the  morning  of  April  12,  1948,  a  telegram 
was  dispatched  to  each  District  President  and  all  members 
of  the  International  Executive  Board  of  the  International 
Union,  United  Mine  Workers  of  America  as  follows: 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
Trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  The  Honorable  H.  Styles  Bridges; 
who  has  accepted  the  appointment.  An  early  resolution  of 
the  questions  at  issue  may  now  be  expected.  Your  volun- 1 
tary  cessation  of  work  should  now  be  terminated  and  your  \ 
protest  ended.  It  is  the  belief  of  the  International  Union  j 
and  your  officers  that  the  production  of  coal  should  be  re- 
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sumed  forthwith.  It  is  to  your  best  interests  and  those  of 
our  Union  and  the  public  welfare  that  this  be  done.  There¬ 
fore,  you  are  now  officially  advised  that  you  should  return 
to  your  usual  employment  immediately  upon  receipt  of  this 
telegram.  This  message  is  sent  in  behalf  of  the  Interna¬ 
tional  Union  as  well  as  in  my  official  capacity  as  President. 

John  L.  Lewis 

President ,  United  Mine  Workers 

of  America.” 

645  (d)  That  on  the  morning  of  April  12,  1948,  the 

following  telegram  was  also  dispatched : 

“To  All  Local  Unions: 

Pensions  granted.  The  agreement  is  now  honored. 

John  L.  Lewis” 

(e)  That  since  April  S,  1948,  duly  accredited  representa¬ 
tives  of  respondents  have  been  meeting  with  representa¬ 
tives  of  bituminous  coal  mine  operators. 

11.  Thereupon,  the  Court,  finding  that  criminal  and  civil 
contempt  had  been  alleged  and  that  the  alleged  contempts 
had  not  been  sufficiently  purged  by  the  respondents’  return, 
ordered  that  the  matter  be  set  down  for  trial  on  April  14, 
194S.  At  the  same  time,  the  Court,  upon  application  by 
plaintiff  and  for  good  cause  shown,  extended  the  said  tem¬ 
porary  restraining  order  to  10:00  o’clock  a.m.,  April  23, 
1948. 

12.  On  April  14, 1948,  the  said  respondents  moved  orally 
in  open  court  to  dismiss  the  rule  to  show  cause  upon  the 
following  grounds : 

(1)  That  said  rule  was  not  in  conformity  with  Rule 
42  (b)  of  the  Federal  Rules  of  Criminal  Procedure  which 
requires,  among  other  things,  that  “the  notice  shall  state 
the  time  and  place  of  hearing,  allowing  a  reasonable  time 
for  preparation  of  the  defense,  and  shall  state  the  essential 
facts  constituting  the  criminal  contempt  charged,  and  de¬ 
scribe  it  as  such”; 
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(2)  That  such  rule  should  be  dismissed  for  each  and’ all 
of  the  several  reasons  assigned  in  the  answer  to  the  rule 
to  show  cause  previously  filed. 

This  motion  was  denied  by  the  Court. 

13.  Thereupon,  the  respondents,  and  each  of  them,  en¬ 

tered  their  pleas  of  not  guilty  to  the  charge  of  civil  con¬ 
tempt  and  their  pleas  of  not  guilty  to  the  charge  of  crimi¬ 
nal  contempt  and  the  case  proceeded  to  trial  before  the 
Court.  | 

14.  The  respondents  were,  before  the  trial,  apprised  'of 
the  fact  that  they  were  charged  with  both  a  civil  and  crimi¬ 
nal  contempt ;  were  advised  in  advance  of  trial  of  the 

646  names  and  identities  of  witnesses  to  be  called  by  the 
complainant ;  and  were  fully  and  adequately  informed 
of  all  facts  pertinent  to  the  charge  of  civil  and  criminal 
contempt.  i 

15.  A  full  and  complete  hearing  extending  over  April  14, 
and  15,  1948,  was  had,  at  which  the  parties  were  given  full 
opportunity  to  present  evidence,  to  cross-examine  wit¬ 
nesses,  to  present  argument,  and  to  avail  themselves  of  any 
and  all  rights  to  which  they  might  be  entitled. 

16.  Throughout  all  hearings  on  this  matter,  commencing 
with  the  hearing  on  April  14,  1948,  respondent  Lewis  whs 
personally  present  before  this  Court. 

17.  The  respondent  Union  and  the  respondent  John  L. 

Lewis,  after  the  service  upon  them  of  the  Court’s  tempo¬ 
rary  restraining  order,  beyond  a  reasonable  doubt,  wilfully, 
wrongfully  and  deliberately  disobeyed  and  violated  so  much 
of  said  order  of  the  Court  as  is  set  forth  in  paragraph  4 
hereof.  I 

I 

IS.  (a)  On  March  12,  1948,  the  respondent  Union,  in  a 
letter  signed  by  respondent  John  L.  Lewis,  as  its  President* 
wrote  to  all  officers  and  members  of  all  local  unions  in  all 
bituminous  districts  of  the  United  States.  That  letter  ouU 
lined  the  course  of  the  dispute  concerning  the  establishment 
of  the  pension  fund  and  included  the  following  statement  ;i 
“For  eight  months  the  bituminous  coal  operators,  through; 
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their  Trustee,  Ezra  Van  Horn  of  Cleveland,  Ohio,  have 
dishonored  the  1947  Wage  Agreement  and  defaulted  Hnder 
its  provisions  affecting  the  Welfare  Fund.” 

(b)  The  letter  of  March  12,  1948  was  written  and  sent 
with  the  express  purpose  of  ordering,  calling,  and  causing 
a  strike  on  the  part  of  the  Union  against  the  operators  and 
associations  signatory  to  the  Agreement. 

(c)  The  effect  of  the  transmittal  of  the  letter  was  to 
cause  the  said  strike. 

19.  During  the  period  between  March  15, 1948  and  March 
18,  1948,  members  of  the  said  Union,  acting  in  concert, 
walked  out  from  their  employment  at  bituminous  coal  mines 
throughout  the  United  States  owned  or  operated  by  oper¬ 
ators  and  associations  signatory  to  the  said  Agreement.  By 

the  latter  date,  a  strike  affecting  a  substantial  part 
647  of  the  bituminous  coal  industry  of  the  United  States 
was  in  progress  and  was  being  carried  on  by  the  said 
Union  against  the  said  operators  and  associations  signatory 
to  the  agreement. 

20.  The  walkout  on  the  part  of  the  Union  as  set  forth  in 
paragraph  19  hereof  was  a  strike  as  defined  by  section 
501  (2)  of  the  Act. 

21.  The  walkout  as  set  forth  in  paragraph  19  hereof  did 
not  constitute  the  exercise  of  the  right  of  individual  em¬ 
ployees  to  quit  their  labor,  as  set  forth  in  section  502  of  the 
Act,  but  was  a  strike  on  the  part  of  the  Union. 

22.  The  strike  described  above  was  one  affecting  a  sub¬ 
stantial  part  of  the  bituminous  coal  industry  of  the  United 
States. 

23.  The  bituminous  coal  industry  is  engaged  in  trade  and 
commerce  among  the  several  states  and  with  foreign  na¬ 
tions  and  in  the  production  of  goods  for  commerce. 

24.  The  strike,  if  permitted  to  continue,  will  imperil  the 
national  health  and  safety. 

25.  The  strike  has  caused  irreparable  injury  to  the 
United  States  and  to  the  industry  and  economy  of  the 
United  States. 
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Conclusions  of  Law 


1.  The  statutory  provisions  of  sections  206  to  208  of  the 
Act,  and  all  requirements  therein  contained,  were  duly  and 
legally  carried  out  both  prior  to  and  in  the  institution  of 
this  action  by  the  United  States  of  America. 

2.  Beginning  March  15,  1948,  the  Union  carried  on  a 
strike  in  the  bituminous  coal  mines  of  the  United  States 
owned  or  operated  by  operators  and  associations  signatqry 
to  the  said  Agreement,  within  the  meaning  of  the  Act.  j 

3.  The  walkout  on  the  part  of  the  Union  was  a  strike  as 

defined  by  section  501  (2)  of  the  Act.  j 

648  4.  The  walkout  on  the  part  of  the  Union  did  mot 

constitute  the  exercise  of  the  right  of  individual  em¬ 
ployees  to  quit  their  labor,  as  set  forth  in  section  502  of  the 
Act,  but  was  a  strike  on  the  part  of  the  Union. 

5.  The  said  strike  affected  a  substantial  part  of  the  bitu¬ 

minous  coal  industry  which  is  engaged  in  trade  and  com¬ 
merce  among  the  several  states  and  with  foreign  nations, 
and  in  the  production  of  goods  for  commerce,  within  the 
meaning  of  the  Act.  j 

6.  The  strike,  if  permitted  to  continue,  will  imperil  the' 
national  health  and  safety,  within  the  meaning  of  the  Act. 

7.  This  Court  has  jurisdiction  of  the  subject  matter  and 

of  the  respondents  herein.  j 

8.  By  reason  of  the  facts  found  in  paragraphs  numbered 

4  through  19  above,  the  respondents,  and  each  of  them; 
have,  since  the  service  upon  them  on  April  5,  1948,  of  the 
temporary  restraining  order  of  this  Court,  beyond  a  rea¬ 
sonable  doubt,  wilfully,  wrongfully  and  deliberately  diso¬ 
beyed  and  violated  the  terms  of  the  said  temporary  restrain¬ 
ing  order,  and  have  obstructed  and  interfered  with  the 
determination  of  this  case  by  the  Court.  j 

9.  The  respondent  Union,  since  the  service  upon  it  onj 
April  5,  1948,  of  the  temporary  restraining  order,  has,  be¬ 
yond  a  reasonable  doubt,  been  guilty  and  is  now  guilty  of 
a  criminal  contempt  of  this  Court. 

10.  The  respondent  Union,  since  the  service  upon  it  on 
April  5,  1948,  of  the  temporary  restraining  order,  has,  be-  \ 
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yond  a  reasonable  doubt,  committed  a  civil  contempt  of 
this  Court. 

11.  The  respondent  John  L.  Lewis,  as  President  of  the 
Union,  since  the  service  upon  him  on  April  5,  1948,  of  the 
temporary  restraining  order,  has,  beyond  a  reasonable 
doubt,  been  guilty  and  is  now  guilty  of  a  criminal  contempt 
of  this  court. 

649  12.  The  respondent  John  L.  Lewis,  as  President  of 
the  Union,  since  the  service  upon  him  on  April  5, 

1948,  of  the  temporary  restraining  order,  has,  beyond  a 
reasonable  doubt,  committed  a  civil  contempt  of  this  Court. 

T.  Alan  Goldsbo rough 
Justice 

April  21st,  1948 

650  Filed  Apr  21  1948 

Judgment  and  Sentence  as  and  for  Criminal  Contempt 

This  cause  came  on  to  be  heard  on  the  petition  of  the 
United  States  of  America  for  a  rule  to  show  cause  as  to 
why  the  respondents  International  Union,  United  Mine 
Workers  of  America,  an  unincorporated  labor  organization, 
and  John  L.  Lewis,  as  president,  International  Union, 
United  Mine  Workers  of  America,  should  not  be  punished 
as  and  for  contempts  of  this  Court,  and  on  the  rule  which 
issued,  and  these  respondents  having  pleaded  not  guilty, 
and  the  Court  being  fully  advised  in  the  premises,  and  a 
full  and  complete  trial  having  been  held,  and  the  Court  hav¬ 
ing  found  beyond  a  reasonable  doubt  that  the  respondent 
John  L.  Lewis  has  committed  and  is  guilty  of  a  criminal 
contempt,  and  having  made  and  signed  findings  of  fact  and 
conclusions  of  law,  it  is,  by  the  Court,  this  21st  day  of  April 
1948, 

Adjudged,  Ordered,  and  Decreed: 

That  the  defendant  John  L.  Lewis  be,  and  he  hereby  is, 
ordered  to  pay  a  fine  of  $20,000.00. 

T.  Alan  Goldsborough 
Justice 

•  ••••••••• 
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651  Filed  Apr  21 1948 

Judgment  and  Sentence  as  and  for  Criminal  Contempt 

This  cause  came  on  to  be  heard  on  the  petition  of  the 
United  States  of  America  for  a  rule  to  show  cause  as  to  why 
the  respondents  International  Union,  United  Mine  Workers 
of  America,  an  unincorporated  labor  organization,  and  John 
L.  Lewis,  as  president,  International  Union,  United  Mine 
Workers  of  America,  should  not  be  punished  as  and  for  con¬ 
tempts  of  this  Court,  and  on  the  rule  which  issued,  and 
these  respondents  having  pleaded  not  guilty,  and  the  Court 
being  fully  advised  in  the  premises,  and  a  full  and  complete 
trial  having  been  held,  and  the  Court  having  found  beyond 
a  reasonable  doubt  that  the  respondent  International  Union, 
United  Mine  Workers  of  America  has  committed  and  is 
guilty  of  a  criminal  contempt,  and  having  made  and  signed 
findings  of  fact  and  conclusions  of  law,  it  is,  by  the  Court, 
this  21st  day  of  April  1948,  j 

Adjudged,  Ordered,  and  Decreed  : 

That  the  respondent  International  Union,  United  Mine 
Workers  of  America  be,  and  it  hereby  is,  ordered  to  pay  a 
fine  of  $1,400,000.00. 

T.  Alan  Goldsborough 

i 

Justice 

•  •  *  •  #  •  •  •  *:• 

652  Filed  Apr.  21  1948  j 

Order  Fixing  Bond  on  Appeal 

j 

Upon  consideration  of  the  oral  motion  of  the  defendant 
John  L.  Lewis,  in  his  official  capacity  as  President  of  the 
International  Union,  United  Mine  Workers  of  America,  it 
is,  this  21st  day  of  April,  1948, 

Ordered,  That  the  bond  of  the  said  defendant  on  appeal 
be  and  the  same  is  hereby  fixed  in  the  sum  of  Twenty 
Thousand  Dollars  ($20,000.00).  j 

i 

T.  Alan  Goldsborough 
Associate  Justice  \ 
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Docket  Entry 

Apr.  21  1948 — Bond  on  appeal  of  deft.  John  L.  Lewis,  etc., 

in  the  sum  of  $20,000.00  with  National 
Surety  Corporation,  as  surety,  approved 
and  filed. 

•  ••••••••• 

653  Filed  Apr  21  1948 

Order  Fixing  Bond  on  Appeal 

Upon  consideration  of  the  oral  motion  of  the  defendant 
United  Mine  Workers  of  America,  an  unincorporated  asso¬ 
ciation,  it  is,  this  21st  day  of  April,  1948. 

Ordered,  That  the  bond  of  the  said  defendant  on  appeal 
be  and  the  same  is  hereby  fixed  in  the  sum  of  One  Million 
Four  Hundred  Thousand  Dollars  ($1,400,000.00). 

T.  Alan  Goldsborough 
Associate  Justice 

- oOo - 

Docket  Entry 

Apr.  21  1948 — Bond  on  appeal  of  deft.  International  Union, 

U.  M.  W.  of  America,  etc.,  in  the  sum  of 
$1,400,000.00  with  National  Surety  Cor¬ 
poration,  as  surety,  approved  and  filed. 

654  Filed  Apr  21  1948 

Order  Staying  Execution  of  Judgments  in  Contempt 

Notice  of  appeals  from  the  Orders  and  Judgments  for 
Contempt  in  the  above  entitled  matter  having  been  given 
and  filed  this  20th  day  of  April,  1948,  and  a  bond  in  the 
amount  of  $20,000.00  on  behalf  of  defendant  John  L.  Lewis, 
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as  President,  International  Union,  United  Mine  Workers  of 
Ameri  a,  having  been  approved  and  filed,  and  a  bond  in  the 
amount  of  $1,400,000.00  on  behalf  of  defendant  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  an  unin¬ 
corporated  association,  having  been  approved  and  filed,  it 
is  hereby  ordered,  adjudged  and  decreed  on  the  motion  of 
defendants,  International  Union,  United  Mine  Workers  of 
America,  an  unincorporated  association,  and  John  L.  Lewis, 
as  President,  International  Union,  United  Mine 

655  Workers  of  America,  for  a  stay  of  execution  of  the 
judgments  in  contempt,  that  said  motion  be  granted 

and  execution  of  said  judgments  be  hereby  stayed  during 
the  pendency  of  said  appeals. 

T.  Alan  Goldsborough  i 

Justice 

April  21st,  1948  | 

•  *  *  •  *  *  *  •  •  ;  • 

656  Filed  Apr  21  1948  j 

Amendment  to  Answer  to  Motion  for  Preliminary 

Injunction 

Now  come  the  defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  representative  trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and  Retirement  Fund,  by 
their  counsel,  and  leave  of  this  Court  having  first  been  ob¬ 
tained,  and  for  amendment  to  their  Answer  to  Motion  for 
Preliminary  Injunction,  heretofore  filed  by  them  in  this 
cause,  the  defendants,  and  each  of  them,  say: 

That  after  the  Tenth  Defense  in  their  Answer  to  thfe 
plaintiff’s  Motion  for  Preliminary  Injunction,  there  shall  be 
inserted  an  “Eleventh  Defense”,  to  read  as  follows: 

! 

Eleventh  Defense 

The  evidence  in  the  record  in  this  action  shows  unequivr 
ocally  that  the  issue  involved  in  the  dispute  set  forth  in  the 


l 
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complaint  herein  has  been  adjusted  and  fully  settled. 

657  By  reason  thereof,  Section  210,  Labor-Management 
Relations  Act,  1947,  mandatorily  requires  that  the 

Court  enter  an  order  of  discharge  and  dismissal  of  the 
injunctive  proceedings  herein. 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 

Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Harrison  Combs 
900  15th  St.  N.  W. 

Washington,  D.  C. 

M.  E.  Boiarsky 
Charleston,  W.  Va. 

Attorneys  for  Defendants 

International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President,  In¬ 
ternational  Union,  United  Mine  Workers  of 
America,  and  as  Union  Representative  Trus¬ 
tee,  Board  of  Trustees,  United  Mine  Workers 
Welfare  and  Retirement  Fund. 

•  *••••#•*• 

658  Filed  Apr  21  1948 

Memorandum  of  Points  and  Authorities  in  Support  of 
Amendment  to  Answer  to  Motion  for  Preliminary  In¬ 
junction 

1. 

Sections  206,  209  and  210  of  the  Labor-Management  Rela¬ 
tions  Act,  1947,  which  provides  inter  alia  that : 

“Upon  the  certification  of  the  results  of  such  ballot  or 
upon  a  settlement  being  reached ,  whichever  happens  sooner, 
the  Attorney  General  shall  move  the  court  to  discharge  the 


injunction,  which  motion  shall  then  be  granted  and  the 
injunction  discharged.”  (Italics  supplied) 

The  record  in  this  case  shows  conclusively  that  the  issue 
involved  in  the  dispute  set  forth  in  the  complaint  herein 
has  been  adjusted  and  fully  settled. 

2.  | 

Rule  15  of  the  Federal  Rules  of  Civil  Procedure  provides 
that  a  party  may  amend  his  pleading  by  leave  of  court. 

Welly  K.  Hopkins 
900  15th  St.  N.W. 

Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Harrison  Combs 
900  15th  St.  N.W. 

'  Washington,  D.  C.  | 

j 

M.  E.  Boiarsky 
Charleston,  W.  Va.  I 

\  I 

Attorneys  for  Defendants  | 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund.  ! 

Fiat  ! 

Let  this  be  filed.  April  21,  1948  j 

T.  Alan  Goldsborough 
Justice 
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Preliminary  Injunction 

This  cause  having  come  on  for  hearing  on  the  application 
of  the  plaintiff  for  a  preliminary  injunction  as  prayed  for 
in  its  complaint,  and  pursuant  to  the  orders  of  the  Court 
entered  April  3,  1948,  and  April  19, 1948,  and  plaintiff  hav¬ 
ing  moved  the  Court  that  all  evidence  submitted  in  con¬ 
tempt  proceedings  had  on  the  part  of  the  United  States  of 
America  against  the  International  Union,  United  Mine 
Workers  of  America  (hereinafter  sometimes  referred  to  as 
the  Union),  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  in  connection  with 
this  cause  be  taken  and  considered  as  evidence  for  the  pur¬ 
poses  of  plaintiff’s  application  for  a  preliminary  injunction, 
and  having  heard  and  considered  all  the  testimony  sub¬ 
mitted  herein,  and  having  considered  the  verified  complaint, 
defendants’  pleadings  in  response  thereto,  together  with 
the  affidavits  submitted  in  support  of  the  temporary  re¬ 
straining  order,  the  entire  record,  proceedings,  briefs,  and 
argument  of  counsel,  the  Court  finds : 

1.  (a)  On  March  23,  1948,  the  President  of  the  United 
States,  acting  under  the  provisions  of  section  206  of  the 
Labor  Management  Relations  Act,  1947  (  29  U.  S.  C.  A.  176) 
(hereinafter  referred  to  as  the  Act),  issued  Executive 
Order  9939,  whereby  he  created  a  Board  of  Inquiry  to  in¬ 
quire  into  the  issues  involved  in  a  labor  dispute  between 
coal  operators  and  associations  signatory  to  the  Na- 

661  tional  Bituminous  Coal  Wage  Agreement  of  1947 
(hereinafter  referred  to  as  the  Agreement)  and  cer¬ 
tain  of  their  employees  represented  by  the  International 
Union,  United  Mine  Workers  of  America,  (hereinafter  re¬ 
ferred  to  as  the  Union),  also  signatory  to  the  said  Agree¬ 
ment,  involving  wages  or  terms  and  conditions  of  employ¬ 
ment. 

(b)  In  said  Executive  Order,  the  President  expressed 
the  opinion  that  such  dispute  had  resulted  in  a  strike  affect- 


159 


i 


j 
i 

ing  a  substantial  part  of  the  bituminous  coal  industry, 
which  he  described  as  an  industry  engaged  in  trade  and 
commerce  among  the  several  states  and  with  foreign  na¬ 
tions,  and  in  the  production  of  goods  for  commerce,  and 
further  expressed  the  opinion  that  said  strike,  if  permitted 
to  continue,  will  imperil  the  national  health  and  safety.  ! 

2.  The  Board  of  Inquiry  so  convened  by  the  President 
inquired  into  the  issues  involved  in  the  dispute  and  made 
its  written  report  to  the  President  on  March  31, 1948.  Suich 
report  included  a  statement  of  the  facts  with  reference  to 
the  dispute,  including  each  party’s  statement  of  its  position, 
but  contained  no  recommendation.  After  receipt  and  full 
consideration  of  the  report,  the  President,  acting  under 
section  208  of  the  Act,  directed  the  Attorney  General  of  the 
United  States  to  institute  this  action  on  the  part  of  the 
United  States  of  America  for  an  injunction  against  the  con¬ 
tinuance  of  the  strike  and  for  other  appropriate  relief. 

3.  Thereafter,  on  April  3,  1948,  the  United  States  of 
America  brought  a  suit  against  the  International  Uniop, 
United  Mine  Workers  of  America;  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  Representative  Trustee,  Board  of  Trus¬ 
tees,  United  Mine  Workers  of  America  Welfare  and  Retires 
ment  Fund;  Ezra  Van  Horn,  Operators’  Representative 
Trustee,  Board  of  Trustees,  United  Mine  Workers  of  Amer+ 
ica  Welfare  and  Retirement  Fund;  and  operators  and  asso^ 
ciations  signatory  to  the  said  Agreement.  The  United 
States  of  America  filed  a  verified  complaint  in  which  it 
asked  that  the  defendant  Union  and  its  officers,  agentsj 

servants  and  employees,  and  all  persons  in  active 
662  concert  or  participation  with  them,  be  enjoined  from 
continuing  the  strike  in  existence  at  bituminous  coal 
mines  throughout  the  United  States  of  America  owned  or 
operated  by  coal  operators  and  associations  signatory  to 
the  Agreement;  that  they  be  enjoined  from  engaging  in, 
permitting  or  encouraging  the  said  strike  or  its  continu¬ 
ance  ;  that  the  said  Union,  acting  through  its  president  and 
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other  appropriate  officers,  agents,  servants  and  employees, 
be  ordered  to  instruct  all  members  of  the  said  Union  em¬ 
ployed  in  mines  covered  by  the  Agreement  to  cease  the  said 
strike  and  to  return  to  their  employment  forthwith ;  that  the 
defendants  and  each  of  them  be  enjoined  from  engaging  in 
a  strike  or  lockout  or  from  interfering  with  the  orderly  con¬ 
tinuance  of  work  at  the  said  coal  mines ;  that  the  defendants 
be  ordered  to  engage  in  free  collective  bargaining  as  con¬ 
templated  by  the  terms  of  the  Agreement ;  that  temporary 
injunctive  relief  be  granted  and  for  other  appropriate  re¬ 
lief,  all  as  more  fully  set  forth  in  the  complaint. 

4.  Upon  the  filing  of  the  verified  complaint,  and  upon 
plaintiff’s  application,  this  Court  at  7 :30  p.m.  on  April  3, 
1948,  issued  a  temporary  restraining  order  as  prayed  for  by 
plaintiff,  based  upon  the  facts  alleged  in  the  complaint  and 
upon  affidavits  filed  in  support  of  the  application  for  the 
restraining  order. 

The  restraining  order  by  its  terms  provided  that  it 
would  expire  at  7 :30  o  ’clock  p.m.  on  April  13,  1948,  unless 
extended  for  good  cause  shown.  Such  restraining  order 
was  on  April  12, 1948  for  good  cause  shown  extended  by  the 
Court  to  10:00  o’clock  a.m.  April  23,  1948. 

5.  Certified  copies  of  the  verified  complaint,  affidavits  an¬ 
nexed  thereto,  and  of  the  restraining  order  were  duly  pub¬ 
lished  and  served  upon  defendants  herein,  as  appears  fully 
in  the  returns  of  service  on  file  in  this  action. 

6.  Responsive  pleadings  on  the  part  of  the  International 
Union,  United  Mine  Workers  of  America;  John  L.  Lewis, 
as  President,  International  Union,  United  Mine  Workers  of 
America,  and  as  Union  Representative  Trustee,  Board  of 

Trustees,  United  Mine  Workers  of  America  Welfare 
663  and  Retirement  Fund;  and  certain  operators  and  as¬ 
sociations,  defendants  herein,  have  been  filed  in  this 
cause,  as  more  fully  appears  from  the  instant  record. 

7.  (a)  This  action  was  instituted  under  the  National 
Emergency  provisions  of  the  Act  (sections  206-210). 

(b)  The  statutory  provisions  of  section  206  to  208  of  the 
Act,  and  all  requirements  therein  contained,  were  duly  and 
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legally  carried  out  both  prior  to  and  in  the  institution  of 
this  action  by  the  United  States  of  America. 

8.  The  strike  by  defendant  Union  consists  of  a  concerted 

stoppage  of  work  on  the  part  of  Union  which  has  continued 
since  on  or  about  March  15,  1948.  During  the  period  be¬ 
tween  March  15, 1948,  and  March  18,  1948,  members  of  the 
said  Union,  acting  in  concert,  walked  out  from  their  employ¬ 
ment  at  bituminous  coal  mines  throughout  the  United  States 
owned  or  operated  by  operators  and  associations  signatory 
to  the  said  Agreement.  By  the  latter  date,  a  strike  affect¬ 
ing  a  substantial  part  of  the  bituminous  coal  industry  of 
the  United  States  was  in  progress  and  was  being  carried 
on  by  the  said  Union  against  the  said  operators  and  asso¬ 
ciations  signatory  to  the  Agreement.  i 

9.  (a)  On  March  12,  1948,  the  respondent  Union,  in!  a 

letter  signed  by  respondent  John  L.  Lewis,  as  its  President, 
wrote  to  all  officers  and  members  of  all  local  unions  in  all 
bituminous  districts  of  the  United  States.  That  letter  out¬ 
lined  the  course  of  the  dispute  concerning  the  establishment 
of  the  pension  fund  and  included  the  following  statement: 
“For  eight  months  the  bituminous  coal  operators,  through 
their  Trustee,  Ezra  Van  Horn  of  Cleveland,  Ohio,  have  dis¬ 
honored  the  1947  Wage  Agreement  and  defaulted  under  its 
provisions  affecting  the  Welfare  Fund.”  I 

(b)  The  letter  of  March  12,  1948  was  written  and  sent 

with  the  express  purpose  of  ordering,  calling,  and  causing 
a  strike  on  the  part  of  the  Union  against  the  operators  and 
associations  signatory  to  the  Agreement.  j 

(c)  The  effect  of  the  transmittal  of  the  letter  was  to 

cause  the  said  strike.  i 

10.  (a)  The  strike  on  the  part  of  the  Union  arose  out  of 
an  unresolved  labor  dispute  involving  the  adminis- 

664  tration  and  operation  of  the  “United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund”,  which 
is  a  component  part  of  the  Agreement  and  which  is  hereiii- 
after  referred  to  as  the  Fund.  By  virtue  of  the  terms  of 
said  Agreement,  defendant  John  L.  Lewis  is  representative 
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of  the  Union  on  the  Board  of  Trustees  of  the  Fund  and  is 
chairman  of  the  said  Board ;  and  defendant  Ezra  Van  Horn 
is  representative  on  the  Board  of  the  operators  signatory 
to  the  Agreement. 

(b)  Pursuant  to  the  terms  of  said  Fund,  a  neutral  trus¬ 
tee,  namely  Thomas  E.  Murray,  was  designated  on  July  8, 

1947.  The  said  Thomas  E.  Murray  subsequently  tendered 
his  resignation  as  neutral  trustee  on  January  16,  1948,  and 
such  resignation  was  formally  accepted  by  the  two  trustees 
representing  the  Union  and  the  Operators  on  January  31, 

1948. 

(c)  On  or  about  April  10,  1948,  Honorable  H.  Styles 
Bridges  was  appointed  as  the  third  and  neutral  trustee  of 
the  Fund  by  the  two  trustees  representing  the  Union  and 
the  Operators. 

(d)  Meetings  of  the  Board  of  Trustees  as  newly  consti¬ 
tuted  have  been  held  on  April  11  and  12, 1948,  and  a  pension 
plan  to  be  carried  out  under  the  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund  section  of  the 
Agreement  was  adopted,  Ezra  Van  Horn,  Operators’  Rep¬ 
resentative  Trustee,  dissenting. 

(e)  On  the  morning  of  April  12,  1948,  a  telegram  was 
dispatched  to  each  District  President  and  all  members  of 
the  International  Executive  Board  of  the  International 
Union,  United  Mine  Workers  of  America  as  follows: 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
Trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  The  Honorable  H.  Styles  Bridges 
who  has  accepted  the  appointment.  An  early  resolution  of 
the  questions  at  issue  may  now  be  expected.  Your  volun¬ 
tary  cessation  of  work  should  now  be  terminated  and  your 
protest  ended.  It  is  the  belief  of  the  International  Union 
and  your  officers  that  the  production  of  coal  should  be  re¬ 
sumed  forthwith.  It  is  to  your  best  interests  and  those  of 
our  Union  and  the  public  welfare  that  this  be  done.  There¬ 
fore,  you  are  now  officially  advised  that  you  should  return 
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to  your  usual  employment  immediately  upon  receipt  of  this 
telegram.  This  message  is  sent  in  behalf  of  the  Interna¬ 
tional  Union  as  well  as  in  my  official  capacity  as  President. 

! 

John  L.  Lewis 

President,  United  Mine  Workers  of  America.” 

665  (f)  On  the  morning  of  April  12,  1948,  the  follow¬ 
ing  telegram  was  also  dispatched :  i 

“To  All  Local  Unions: 

i 

Pensions  granted.  The  agreement  is  now  honored,  j 

John  L.  Lewis.” 

i 

(g)  Despite  the  appointment  of  a  neutral  trustee,  the 
adoption  of  a  pension  plan  as  aforesaid,  and  the  dispatch 
of  the  telegrams  as  aforesaid,  the  strike  on  the  part  of  the 
Union  against  the  said  operators  and  associations,  as  set 
forth  in  paragraph  8  hereof,  has  continued  and  is  in  pro¬ 
gress  on  this  date,  and  the  said  labor  dispute  continues  un¬ 
resolved.  I 

11.  The  walkout  on  the  part  of  the  Union  as  set  forth  iin 
paragraph  19  hereof  was  a  strike  as  defined  by  section  501 
(2)  of  the  Act. 

12.  The  walkout  as  set  forth  in  paragraph  19  hereof  did 
not  constitute  the  exercise  of  the  right  of  individual  ein- 
ployees  to  quit  their  labor,  as  set  forth  in  section  502  of 
the  Act,  but  w~as  a  strike  on  the  part  of  the  Union. 

13.  The  strike  described  above  was  one  affecting  a  sub¬ 

stantial  part  of  the  bituminous  coal  industry  of  the  United 
States.  j 

14.  The  bituminous  coal  industry  is  engaged  in  trade  and 
commerce  among  the  several  states  and  with  foreign  na¬ 
tions  and  in  the  production  of  goods  for  commerce. 

15.  The  strike,  if  permitted  to  continue,  will  imperil  the 

national  health  and  safety.  j 

16.  The  strike  has  caused  irreparable  injury  to  the  United 

States  and  to  the  industry  and  economy  of  the  United 
States.  i 
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Wherefore,  upon  all  of  the  prior  proceedings  and  upon 
the  foregoing  considerations  and  findings,  and  it  appearing 
that  unless  a  preliminary  injunction  is  granted  herein  the 
existing  strike  will  imperil  the  national  health  and  safety; 
and  will  cause  the  plaintiff  irreparable  injury  for  which  it 
has  no  adequate  remedy  at  law;  and  it  further  appearing 
that  the  action  of  the  defendants  may  deprive  the  Court  of 
full  and  effective  jurisdiction  of  this  cause,  the  Court 
666  being  sufficiently  advised  in  the  premises, 

It  is  by  the  Court  this  21st  day  of  April  1948, 
Ordered  that  the  defendant  Union  and  its  officers,  agents, 
servants  and  employees,  and  all  persons  in  active  concert  or 
participation  with  them,  be  and  they  are  hereby  enjoined 
pending  the  final  determination  of  this  cause  by  the  Court 
from  continuing  the  strike  now  in  existence  at  bituminous 
coal  mines  throughout  the  United  States  of  America  owned 
or  operated  by  coal  operators  and  associations  signatory  to 
the  Agreement,  and  that  the  said  defendant  Union,  and  its 
officers,  agents,  servants  and  employees,  and  all  persons  in 
active  concert  or  participation  with  them,  be  and  they  are 
hereby  enjoined  pending  the  final  determination  of  this 
cause  by  the  Court  from  in  any  manner  engaging  in,  per¬ 
mitting  or  encouraging  the  said  strike  or  its  continuation ; 

And  it  is  further  ordered  that  the  said  Union,  acting 
through  its  president  and  other  appropriate  officers,  agents, 
servants  and  employees,  forthwith  instruct  all  members  of 
the  said  Union  employed  in  the  bituminous  coal  mines  cov¬ 
ered  by  the  Agreement  to  cease  the  said  strike  and  imme¬ 
diately  to  return  to  their  employment  and  that  the  said 
Union,  acting  through  the  said  officers,  agents,  servants  and 
employees,  cease,  desist  and  refrain  from  ordering,  encour¬ 
aging,  recommending,  instructing,  inducing  or  in  any  wise 
permitting  the  said  strike  to  continue ; 

And  it  is  further  ordered  that  the  defendants  and  each 
of  them  and  their  officers,  agents,  servants  and  employees, 
and  all  persons  in  active  concert  or  participation  with  them, 
be  and  they  are  hereby  enjoined  pending  final  determination 
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of  this  cause  by  the  Court  from  encouraging,  causing  or 
engaging  in  a  strike  or  lockout  at  any  bituminous  coal  mines 
covered  by  the  Agreement,  or  from  in  any  manner  inter¬ 
fering  with  or  affecting  the  orderly  continuance  of  work;  at 
the  said  coal  mines,  and  from  taking  any  action  which  would 
interfere  with  the  Court’s  jurisdiction; 

And  it  is  further  ordered  by  the  Court  that  defendants 
listed  above  as  parties  signatory  to  the  Agreement 
667  proceed  to  engage  in  free  collective  bargaining  as 
contemplated  by  the  terms  of  said  Agreement  and 
by  the  provisions  of  the  Act,  and  that  those  individuals  or 
interests,  or  their  successors  thereto,  who  have  bargained 
in  behalf  of  the  said  parties  in  effecting  past  agreements 
and  in  settling  past  disputes,  take  part  in  such  bargaining 
and  act  in  good  faith  with  the  view  of  bringing  to  an  end 
the  present  dispute  at  the  earliest  possible  time. 

It  is  further  ordered  that  this  preliminary  injunction  be 
and  remain  in  full  force  and  effect  until  final  hearing  of  this 
cause  and  until  further  order  of  this  Court. 

T.  Alan  Goldsborough 
Justice 
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Filed  Apr  26  1948 


Answer  to  Complaint  for  Injunctive  Relief 


Now  come  the  Defendants  International  Union,  Unitejd 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of  America,  and 
as  Union  Representative  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund  (hereinafter  called  “Defendants”),  and  each  of  them, 
and  for  answer  to  the  Complaint  for  Injunctive  Relief,  filed 
herein  against  them  and  others,  say  and  aver: 

i 

First  Defense  j 


This  Honorable  Court  is  without  jurisdiction  to  grant  the 
relief  as  prayed  in  the  Complaint  filed  herein. 

i 


i 
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Second  Defense 

The  Complaint  (with  exhibits  thereto  attached)  does  not 
suffice  to  invoke  the  jurisdiction  of  a  court  of  equity  for 
injunctive  relief,  as  prayed  in  said  Complaint. 

689  Third  Defense 

The  Complaint  (including  exhibits  attached  thereto)  fails 
to  state  a  claim  against  the  above-named  Defendants  or 
either  of  them,  upon  which  relief  can  be  granted. 

Fourth  Defense 

The  statutory  provisions  upon  which  the  Government 
predicates  its  right  to  injunctive  relief  are  repugnant  to 
the  First,  Fifth  and  Thirteenth  Amendments  to  the  Consti¬ 
tution  of  the  United  States,  and  are  therefore  void. 

Fifth  Defense 

Judgment  for  injunctive  relief,  as  prayed  in  said  Com¬ 
plaint,  is  beyond  the  Court’s  jurisdiction  and,  if  granted, 
would  be  void  and  in  contravention  of  the  First,  Fifth  and 
Thirteenth  Amendments  to  the  Constitution  of  the  United 
States. 

Sixth  Defense 

Violation  of  the  miners’  right  to  stop  work  and  freedom 
from  involuntary  servitude  is  explicit  in  Government’s 
prayer  for  relief  that  the  Union  order  the  miners  to  return 
to  their  employment.  Since  the  Court  may  not  legally  com¬ 
mit  the  Union  members  employed  in  the  bituminous  coal 
fields  to  involuntary  servitude,  it  may  not  legally  effectuate 
such  result  through  its  mandatory  order  that  Defendants 
accomplish  such  status  for  the  Union’s  members. 

690  Seventh  Defense 

Judgment  for  injunctive  relief,  as  prayed  in  the  Com¬ 
plaint  filed  herein,  would  be  violative  of  Section  502  of  the 
Labor-Management  Relations  Act,  1947,  which  provides 
that: 
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“Nothing  in  this  Act  shall  be  construed  to  require  an 
individual  employee  to  render  labor  or  service  without  bis 
consent,  nor  shall  anything  in  this  Act  be  construed  to 
make  the  quitting  of  his  labor  by  an  individual  employee 
an  illegal  act ;  nor  shall  any  court  issue  any  process  to  com¬ 
pel  the  performance  by  an  individual  employee  of  such 
labor  or  service,  without  his  consent ;  nor  shall  the  quitting 
of  labor  by  an  employee  or  employees  in  good  faith  because 
of  abnormally  dangerous  conditions  for  work  at  the  place  of 
employment  of  such  employee  or  employees  be  deemed  a 
strike  under  this  Act.”  j 

Eighth  Defense 

I 

Judgment  for  relief,  as  prayed  in  the  Complaint,  would 
be  violative  of  the  provisions  of  the  National  Bituminous 
Coal  Wage  Agreement  of  1947,  which  provides  inter  alia : 

(1)  Under  the  heading  “Miscellaneous”: 

“Any  and  all  provisions  in  either  the  Appalachian  Joint 
Wage  Agreement  of  June  19,  1941,  or  the  National  Bitu¬ 
minous  Coal  Wage  Agreement  of  April  11, 1945,  containing 
any  ‘no  strike’  or  ‘Penalty’  clause  or  clauses  or  any  clause 
denominated  ‘Illegal  Suspension  of  Work’  are  hereby  re¬ 
scinded,  cancelled,  abrogated  and  made  null  and  void.” 

(2)  On  page  1  of  said  Agreement,  in  the  paragraph 

beginning  with  the  word  “Witnesseth,”  the  last  sentence 
of  said  paragraph  reads:  j 

“It  is  the  intent  and  purpose  of  the  parties  hereto  that 
this  Agreement  .  .  .  shall  cover  the  employment  of  persons 
employed  in  the  bituminous  coal  mines  covered  by  this 
Agreement  during  such  time  as  such  persons  are  able  and 
willing  to  work.  ”  j 

691  (3)  Said  Agreement  likewise  provides  as  follows: 

“This  Agreement  is  an  integrated  instrument  and 
its  respective  provisions  are  inter-dependent  and  shall  be 
effective  from  and  After  July  1, 1947.”  j 


i 
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Ninth  Defense 

Judgment  for  relief,  as  prayed  in  the  Complaint,  would 
be  erroneous  and  invalid  because  such  judgment  would  ex¬ 
ceed  the  proper  function  of  a  writ  of  injunction. 

Tenth  Defense 

1. 

Further  answering  said  Complaint,  Defendants,  and 
each  of  them,  admit  the  averments  contained  in  paragraph 
I  of  the  Complaint  that  this  is  a  suit  under  the  Labor- 
Management  Relations  Act,  1947  (Act  of  June  23,  1947), 
referred  to  therein  as  the  “Act”,  and  that  said  suit  is 
brought  pursuant  to  the  provisions  of  Section  208  of  said 
Act  “to  obtain  temporary  injunctive  relief  and  such  fur¬ 
ther  relief  as  may  he  necessary  or  proper”,  but  deny  that 
said  relief  is  necessary  or  proper,  and  also  deny  that  it  is 
a  suit  brought  to  enjoin  the  continuance  of  a  strike  by  De¬ 
fendant  International  Union,  United  Mine  Workers  of 
America,  growing  out  of  a  labor  dispute  between  coal  op¬ 
erators  and  associations  signatory  to  the  National  Bitu¬ 
minous  Coal  Wage  Agreement  of  1947  and  certain  employ¬ 
ees  represented  by  the  defendant  Union.  Said  Defendants, 
and  each  of  them,  say  that,  even  though  said  suit  is  brought 
under  the  provisions  of  said  Section  208,  they,  and  each  of 
them,  deny  that  there  is  any  jurisdiction  in  this  Honorable 
Court  to  entertain  said  suit  or  the  subject-matter  thereof. 

692  2. 

Answering  paragraph  II  of  the  Complaint,  Defendants, 
and  each  of  them,  say  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  therein  contained.  Defendants,  and  each  of 
them,  admit  the  averments  of  paragraphs  III,  IV,  V  and 
VI  of  the  Complaint,  except  that  as  to  paragraph  VI 
thereof  Defendants,  and  each  of  them,  aver  that  the  coal 
operators  and  associations  named  therein  as  signatory  to 
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the  Agreement  are  not  in  truth  and  in  fact  all  of  the  signa¬ 
tories  to  said  Agreement  and  constitute  but  a  portion  of 
such  signatories. 

3. 


Answering  paragraph  VII  of  the  Complaint,  Defendants, 
and  each  of  them,  say  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  contained  in  said  paragraph.  j 

i 

4.  1 


Answering  paragraph  VIII  of  the  Complaint,  Defen¬ 
dants,  and  each  of  them,  say  that  they  are  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  averments  therein  contained.  Defendants,  and 
each  of  them,  say  that,  in  so  far  as  they  are  informed,  they, 
and  each  of  them,  deny  the  averments  contained  in  said  par¬ 
agraph  that  ‘  *  Such  report  includes  a  statement  of  the  facts 
with  reference  to  the  dispute,  including  each  party’s  state¬ 
ment  of  its  position,  but  contains  no  recommenda- 
693  tion.”  Defendants,  and  each  of  them,  say  that  the 
report  attached  to  the  Complaint  as  Exhibit  D  cobr 
tains  findings  and  conclusions  which  are  wholly  without 
factual  basis  and  therefore  unwarranted  and  which  con¬ 
stitute,  in  legal  effect,  a  recommendation,  all  of  which  are 
contrary  to  the  provisions  of  Section  206  of  the  Act. 

Defendants,  and  each  of  them,  further  say  that  such  facts; 
as  are  disclosed  in  said  report  show  unequivocally  that  no 
“strike,”  as  defined  by  Section  501  (2)  of  the  Act,  existed 
at  the  time  that  said  report  purports  to  have  been  made,  j 

i 

5.  | 

Defendants,  and  each  of  them,  deny  the  averments  con-i 
tained  in  paragraph  IX,  and  deny  that  there  was  at  any  j 
time  mentioned  in  said  Complaint  or  that  there  is  now  an  j 
“existing  strike.”  j 

Defendants,  and  each  of  them,  aver  that  such  facts,  con-  i 
cerning  the  position  of  the  industry  in  commerce  and  the  j 
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peril  to  the  national  health  and  safety  involved  in  a  con¬ 
tinuation  of  the  alleged  “ present  strike,”  as  are  set  forth  in 
affidavits  annexed  to  the  Complaint  and  made  a  part 
thereof,  are  not  sufficient  to  invoke  the  jurisdiction  of  this 
Court  for  injunctive  or  other  relief,  as  prayed. 

6. 

Answering  paragraph  X  (a)  of  the  Complaint,  Defen¬ 
dants,  and  each  of  them,  deny  the  averments  thereof. 

694  7. 

Defendants,  and  each  of  them,  admit  the  averments  of 
paragraph  X  (b)  except  as  follows,  and  to  such  extent  said 
averments  are  denied: 

Defendants,  and  each  of  them,  say  that,  while  it  is  true 
that  at  the  time  of  the  filing  of  the  Complaint  herein  there 
was  then  pending  in  this  Court  the  civil  action  referred  to 
in  said  paragraph,  the  Plaintiff  therein  caused  its  dismissal 
on  April  13, 1948.  Defendants,  and  each  of  them,  deny  the 
averments  of  said  paragraph  that  since  January  31,  1948, 
no  neutral  Trustee  of  the  Fund  mentioned  in  said  para¬ 
graph  X  (b)  has  been  appointed  and  aver  that  the  Trustee 
vacancy  on  said  Fund  has  been  filled  by  the  selection  of  the 
Honorable  H.  Styles  Bridges,  who  has  accepted  the  ap¬ 
pointment. 

8. 

Defendants,  and  each  of  them,  admit  the  averments  of 
paragraph  X  (c),  except  that  they,  and  each  of  them,  deny 
the  averments  that  “To  this  date,  the  Trustees  have  not 
designated  any  portion  of  the  payments  made  therein  as  a 
separate  fund.  Differences  concerning  the  manner  and  ex¬ 
tent  of  such  allocation  have  arisen  which  remain  to  this 
date  unsettled.”  Defendants,  and  each  of  them,  aver  that 
at  a  meeting  of  the  Board  of  Trustees  of  said  Fund  held 
on  April  12,  1948,  a  pension  plan  was  adopted  and  accom¬ 
plished. 
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Defendants,  and  each  of  them,  deny  the  averments  |  of 
paragraphs  X(d),  X(e)  and  X(f). 

695  10.  i 

Further  answering  paragraphs  X(a)  to  X(f),  inclusive, 
Defendants,  and  each  of  them,  aver  that  there  are  no  wbrk 
stoppages  and  no  dispute  as  averred  in  the  Complaint ;  and 
aver  further  that  by  reason  thereof  the  granting  of  the  re¬ 
lief  as  prayed  in  the  Complaint  would  be  a  vain  and  futile 
matter  and,  further,  even  though  the  Court  had  jurisdiction 
of  the  matters  set  forth  in  the  Complaint,  w’hich  Defendants 
deny,  such  jurisdiction  has  now  terminated,  and  any  judg¬ 
ment  of  the  Court  granting  the  relief  as  prayed  in  the  Com¬ 
plaint  wrould  be  totally  void  because  in  excess  of  the 
Court’s  jurisdiction,  if  any  it  ever  had  in  the  matter 
herein. 

11. 

Defendants,  and  each  of  them,  deny  the  averments  of 
paragraph  XI,  and  deny  that  Plaintiff  is  entitled  to  any  of 
the  relief  as  prayed  in  said  Complaint.  j 

Eleventh  Defense 

Equity  will  not  act  to  do  a  vain  and  futile  matter. 

Twelfth  Defense 

Even  though  the  Court  had  jurisdiction  of  the  subject- 
matter,  as  set  forth  in  the  Complaint,  which  Defendants, 
and  each  of  them,  deny,  the  granting  of  the  relief  as  prayed! 
would  be  in  excess  of  the  Court’s  jurisdiction  under  the! 
facts  now  existing.  I 

Thirteenth  Defense 

Relief  as  prayed  in  the  Complaint  would  have  altered  ! 
and  changed,  rather  than  preserved,  the  status  quo, 

696  and  would,  therefore,  exceed  the  proper  function  of 
an  injunction  writ. 
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Fourteenth  Defense 

This  Honorable  Court  is  without  jurisdiction  to  grant  an 
injunction  as  prayed  because  no  injury  to  a  private  or  prop¬ 
erty  interest  is  shown  or  averred. 

Wherefore,  Defendants,  and  each  of  them,  pray  that  the 
Court  dismiss  the  Complaint  herein  against  them,  and  each 
of  them,  and  award  to  them,  and  each  of  them  their  costs 
and  attorneys’  fees. 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 
Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Harrison  Combs 
900  15th  St.  N.  W. 
Washington,  D.  C. 

M.  E.  Boiarsky 
Charleston,  W.  Va. 
Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

•  ••••••••• 

744  Filed  Apr  26  1948 

Notice  of  Intention  to  Apply  for  Allowance  of  Special 

Appeals 

Notice  is  hereby  given  this  26th  day  of  April,  1948,  that 
defendants,  International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Mine 
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Workers  of  America  Welfare  and  Retirement  Fund,  hereby 
intend  to  apply  for  allowance  of  special  appeals  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  from  each  of  the  respective  judgments  and  orders  of 
this  Court,  as  follows:  j 

(1)  The  order  granting  an  ex  parte  temporary  restrain¬ 

ing  order  against  these  defendants  herein  entered  on  the 
3rd  day  of  April,  1948,  in  favor  of  the  United  States  of 
America.  I 

(2)  The  judgment  of  this  Court,  under  date  of  April  21, 
1948,  denying  the  motion  of  defendants  to  dissolve  and  va¬ 
cate  the  temporary  restraining  order  theretofore  entered 

against  them  on  the  3rd  day  of  April,  1948.  ; 

745  (3)  And  the  order  of  this  Court  granting  a  pre¬ 

liminary  injunction  herein  entered  on  the  21st  day 
of  April,  1948,  in  favor  of  the  United  States  of  America 
and  against  these  said  defendants.  j 

Welly  K.  Hopkins  j 

900  15th  St.  N.  W.  j 

Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va.  i 

i 

Harbison  Combs  j 

900  15th  St.  N.  W.  | 

Washington,  D.  C.  j 

M.  E.  Boiarsky 
Charleston,  W.  Va.  i 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund,  et  al. 
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746  Filed  Apr  26  1948 

Notice  of  Appeal 

Notice  is  hereby  given  this  26th  day  of  April,  1948,  that 
the  International  Union,  United  Mine  Workers  of  America, 
and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  from  the  judgments  of  this  Court  pronounced  in  open 
court  on  the  20th  day  of  April,  1948,  and  incorporated  in 
a  judgment  and  sentence  dated  the  21st  day  of  April,  1948, 
against  said  International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  adjudging  the 
said  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  John  L.  Lewis,  as  President,  United  Mine  Workers 
of  America,  guilty  of  criminal  contempt  and  imposing  a 
fine  of  One  Million  Four  Hundred  Thousand  dollars 
($1,400,000)  on  the  International  Union,  United 

747  Mine  Workers  of  America,  and  Twenty  Thousand 
Dollars  ($20,000)  on  said  John  L.  Lewis. 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 
Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Harrison  Combs 
900  15th  St.  N.  W. 
Washington,  D.  C. 

M.  E.  Boiarsky 
Charleston,  W.  Va. 
Attorneys  for  Defendants 
International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  900  -  15th  Street,  N.  W., 
Washington,  D.  C. 
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754  Filed  Apr  29  1948 

Order  Overruling  Motion  to  Dissolve  and  Vacate  , 
Restraining  Order 

Now  on  this  21st  day  of  April,  1948,  the  above-styled 
cause  comes  on  for  hearing  on  the  Motion  to  Dissolve  and 
Vacate  the  Restraining  Order  filed  herein  by  the  defen¬ 
dants,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  John  L.  Lems,  as  President,  International  Union, 
United  Mine  Workers  of  America,  and  as  Union  Represen¬ 
tative  Trustee,  Board  of  Trustees,  United  Mine  Workers  pf 
America  Welfare  and  Retirement  Fund,  and  the  Court  hay¬ 
ing  examined  the  memorandum  of  points  and  authorities 
filed  herein  and  having  heard  the  argument  of  counsel  and 
being  fully  advised  in  the  premises,  j 

It  is  by  the  Court  Adjudged,  Ordered  and  Decreed :  j 
That  the  said  Motion  to  Dissolve  and  Vacate  the  Re¬ 
straining  Order  be,  and  the  same  hereby  is,  overruled, 
nunc  pro  tunc.  j 

i 

T.  Alan  Goldsborough 
Justice  i 

Approved  as  to  form: 

Joseph  M.  Friedman 

Counsel  for  Plaintiff  j 

•  •****««*t 

755  Filed  Apr  29  1948  j 

Defendants’  Designation  of  Record  on  Appeal 

To  the  Clerk  of  the  Above  Court: 

Defendants  International  Union,  United  Mine  Workers 
of  America,  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Minp 
Workers  of  America  Welfare  and  Retirement  Fund,  herein 
designate  as  and  for  the  papers  to  be  included  in  and  to 
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constitute  the  record  on  appeal  to  be  certified  and  for¬ 
warded  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  all  of  the  pleadings,  attached  exhibits, 
supporting  affidavits,  orders,  memoranda,  motions,  state¬ 
ments  of  points  and  authorities  and  briefs,  findings  of  fact 
and  conclusions  of  law,  judgments  and  sentences,  the  com¬ 
plete  reporter’s  transcripts  of  the  proceedings  and  hear¬ 
ings,  all  of  the  Plaintiff’s  and  Defendants’  exhibits,  notices 
of  intention  to  apply  for  Allowance  of  Special  Appeals, 
notices  of  appeals,  and  all  other  papers,  including 
756  this  designation,  filed  in  the  above  cause  with  the  ex¬ 
ception  of  the  following: 

All  subpoenas  and  subpoenas  duces  tecum  to  witnesses 
and  the  returns  thereof  or  thereon. 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 
Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Harrison  Combs 
900  15th  St.  N.  W. 
Washington,  D.  C. 

M.  E.  Boiabsky 
Charleston,  W.  Va. 
Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 
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The  above  Designation  of  Record  is  hereby  concurred  in 
by  Plaintiff,  and  Plaintiff  agrees  that  this  Record  so  des¬ 
ignated  shall  constitute  the  Record  on  Appeal. 

Joseph  M.  Friedman  I 

Special  Assistant  to  the  Attorney 
General 

Counsel  for  Plaintiff 

Washington,  D.  C.  i 

April  28,  1948.  j 

•  *  *  •  *  •  •  •  •  • 

757  Filed  Apr  29  1948 

Order  Directing  Clerk  to  Transmit  Original  Exhibits  as 

Part  of  Record  on  Appeal  1 

Upon  consideration  of  the  application  of  the  appellants, 
and  with  the  consent  of  the  appellees,  it  is,  this  29th  day  of 
April,  1948,  i 

Ordered,  That  the  Clerk  transmit  to  the  United  States 
Court  of  Appeals  as  part  of  the  record  on  appeal  in  the 
above  entitled  cause,  all  of  the  original  exhibits  which  have 
been  filed  therein. 

i 

By  The  Court: 


T.  Alan  Goldsborough 
Justice 


760  Filed  May  7  1948 

Affidavit  I 

j 

City  of  Washington,  District  of  Columbia,  ss. 

E.  Leo  Backus,  being  duly  sworn,  deposes  and  says : 

I  am  over  the  age  of  twenty-one  years,  and  an  employee 
of  the  Department  of  Justice. 

On  April  21,  1948,  at  about  5:00  o’clock  P.  M.  I  served 
the  Preliminary  Injunction  issued  and  filed  on  the  same 
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date  in  the  above-styled  cause  on  attorneys  for  defendant, 
International  Union,  United  Mine  “Workers  of  America,  and 
defendant,  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  by 
delivering  a  true  copy  thereof  for  each  of  said  defendants 
to  Welly  K.  Hopkins,  attorney  for  such  defendants,  at  the 
United  Mine  Workers  Building,  Fifteenth  and  “I”  Streets, 
N.  W.,  Washington,  D.  C. 

E.  Leo  Backus 


Subscribed  and  sworn  to  before  me  this  27th  day  of  April, 
1948 


Gladys  E.  McGaffey 
Notary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  expires  Sept.  30,  1948. 


764  Filed  May  7  1948 

Notice  of  Appeal 

Notice  is  hereby  given  this  7th  day  of  May,  1948,  that 
defendants,  International  Union,  United  Mine  Workers  of 
America,  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  hereby 
appeal  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  from  each  of  the  respective  judgments 
and  orders  of  this  Court,  as  follows : 

(1)  The  order  granting  an  ex  parte  temporary  restrain¬ 
ing  order  against  these  defendants  herein  entered  on  the 
3rd  day  of  April,  1948,  in  favor  of  the  United  States  of 
America. 

(2)  The  judgment  of  this  Court,  under  date  of  April  21, 
1948,  denying  the  motion  of  defendants  to  dissolve  and  va- 
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cate  the  temporary  restraining  order  theretofore  entered 
against  them  on  the  3rd  day  of  April,  1948. 

765  (3)  And  the  order  of  this  Court  granting  a  pre¬ 
liminary  injunction  herein  entered  on  the  21st  day 

of  April,  1948,  in  favor  of  the  United  States  of  America 
and  against  these  said  defendants.  j 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 
Washington,  D.  C. 

T.  C.  Townsend  j 

Charleston,  W.  Va.  ! 

Haebison  Combs  j 

900  15th  St.  N.  W.  j 

Washington,  D.  C.  j 

M.  E.  Boiabsky 

i 

Charleston,  W.  Va. 
Attorneys  for  Defendants 

i 

International  Union,  United  Mine 
Workers  of  America,  and  John  L- 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund,  et 
al.,  900  -  15th  St.  N.  W.,  Washing¬ 
ton,  D.  C.  j 

i 

«••••••#•  » 

! 

766  Filed  May  7  1948  j 

Defendants’  Designation  of  Record  on  Appeal 

To  the  Clerk  of  the  Above  Court: 

Defendants  International  Union,  United  Mine  Workers 
of  America,  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Uniop 

1 

i 
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Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  herein 
designate  as  and  for  the  papers  to  be  included  in  and  to 
constitute  the  record  on  appeal  to  be  certified  and  for¬ 
warded  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  all  of  the  pleadings,  attached  exhibits, 
supporting  affidavits,  orders,  memoranda,  motions,  state¬ 
ments  of  points  and  authorities  and  briefs,  findings  of  fact 
and  conclusions  of  law,  judgments  and  sentences,  the  com¬ 
plete  reporter’s  transcripts  of  the  proceedings  and  hear¬ 
ings,  all  of  the  Plaintiff’s  and  Defendants’  exhibits,  notices 
of  intention  to  apply  for  Allowance  of  Special  Ap- 
767  peals,  notices  of  appeals,  and  all  other  papers,  in¬ 
cluding  this  designation,  filed  in  the  above  cause  with 
the  exception  of  the  following: 

All  subpoenas  and  subpoenas  duces  tecum  to  witnesses 
and  the  returns  thereof  or  thereon. 

Welly  K.  Hopkins 
900  15th  St.  N.  W. 
Washington,  D.  C. 

T.  C.  Townsend 
Charleston,  W.  Va. 

Hakbison  Combs 
900  15th  St.  N.  W. 
Washington,  D.  C. 

M.  E.  Boiaksky 
Charleston,  W.  Va. 
Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 


I 


181  j  ‘ 
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MEMORANDUM  TO  THE  CLERK 

i 

You  need  only  prepare  this  record  as  follows :  j 

1.  Notice  of  Appeals.  j 

2.  This  designation.  j 

The  defendants  herein  having  heretofore  appealed  the 

judgment  of  criminal  contempt  rendered  against  them  by 
this  Court  in  this  cause,  and  having  heretofore  designated 
the  entire  record  for  the  purposes  of  that  said  appeal,  in¬ 
tend  to  use  that  record  as  the  record  for  these  appeals.  | 


Harrison  Combs 
Attorney  for  Defendants 

768  Service  had  of  Defendants’  Designation  of  Record 
on  Appeal  herein  by  mailing  a  copy  thereof  to  Mr. 
H.  G.  Morison,  Attorney  for  Plaintiff,  Department  of  Jus¬ 
tice,  Washington,  D.  C.,  on  this  7th  day  of  May,  1948. 


Harrison  Combs 
Attorney  for  Defendants 


769 


Filed  May  17  1948 


i 


Motion  for  Setting  of  Civil  Contempt  Proceedings 

Comes  now  the  United  States  of  America,  complainant 
herein,  and  moves  that  the  Court  set  down  for  a  day  certain 
the  further  hearing  and  determination  of  civil  contempt 
proceedings  now  pending  in  this  action  against  the  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  and 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  respondents.  j 

In  support  of  such  motion,  the  United  States  of  Americh 
shows  to  the  Court  that  heretofore,  on  the  23rd  day  of 
April,  1948,  this  Court  postponed  indefinitely  further  con¬ 
sideration  of  the  imposition  of  judgment  upon  its  finding 
that  the  said  respondents,  and  each  of  them,  were  guilty 
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of  a  civil  contempt  of  this  Court  (Vol.  VII,  Transcript  of 
Proceedings,  pp.  361-362). 

Dated  this  17th  day  of  May,  1948. 

Tom  C.  Clark, 

Attorney  General. 

ByH.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 

Samuel  K.  Abrams, 

Attorney , 

Department  of  Justice. 

•  ••*•••••• 

770  Filed  May  17  1948 

Order  Setting  Civil  Contempt  Proceedings  for  Further 
Hearing  and  Determination 

Now  on  this  17th  day  of  May,  1948,  the  above-styled  cause 
comes  on  for  hearing  on  the  motion  of  the  United  States  of 
America,  complainant  herein,  to  set  down  for  a  day  certain 
the  further  hearing  and  determination  of  civil  contempt 
proceedings  now  pending  in  this  action  against  the  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  and 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  respondents  herein,  and  the 
Court  having  examined  said  motion,  and  being  fully  ad¬ 
vised  in  the  premises, 

It  is  by  the  Court  Adjudged,  Ordered  and  Decreed: 

That  further  hearing  and  determination  of  civil  con¬ 
tempt  proceedings  now  pending  in  this  action  against  the 
International  Union,  United  Mine  Workers  of  America, 
and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  be,  and  the  same  are, 


I 
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i 

I 

hereby  set  down  for  Tuesday,  May  18,  1948,  at  10  o’clock 
a.m. 

T.  Alan  Goldsborough, 

Justice. 

No  objection. 

Welly  K.  Hopkins,  i 

Attorney  for  Respondents. 

*  •  *  *  *  •  *  •  •  I  • 

771  Filed  May  18  1948 

i 

Motion  to  Discharge  Injunction  I 

Comes  now  the  United  States,  by  its  Attorney  General, 
and  moves  the  Court  to  discharge  the  injunction  herein  pur¬ 
suant  to  the  provisions  of  Section  210  of  the  Labor-Man¬ 
agement  Relations  Act,  1947. 

Dated  this  18th  day  of  May,  1948. 

Tom  C.  Clark, 

7  I 

Attorney  General. 

ByH.  G.  Morison, 

Assistant  Attorney  General.  I 

•  *•»•••*•!• 

772  Filed  May  18  1948  j 

Affidavit 

i 

City  of  Washington,  District  of  Columbia,  ss: 

W.  H.  Young,  being  duly  sworn,  deposes  and  says : 

1.  I  am  now,  and  have  been  at  all  times  pertinent  to  this 
affidavit,  Chief  of  the  Bituminous  Coal  Section  of  the  Coajl 
Economics  Branch  of  the  United  States  Bureau  of  Mineg, 
which  is  an  agency  of  the  Department  of  the  Interior.  I 
am  the  same  W.  H.  Young  who  testified  at  hearings  com 
ducted  in  this  case  on  April  14, 1948,  and  on  April  21, 1948. 

2.  The  function  of  the  Bituminous  Coal  Section  is  to  coL 
lect,  compile,  analyze  and  publish  current  and  annual  data 
pertaining  to  the  economics  of  the  bituminous  coal  indus¬ 
try.  In  carrying  out  such  function,  there  have  been  pre¬ 
pared  by  the  section  of  which  I  am  chief  statistics  bearing 
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upon  the  daily  and  weekly  production  of  bituminous  coal 
and  upon  absenteeism  in  bituminous  coal  mines  in  the 
nation. 

3.  a.  There  are  annexed  hereto  and  made  a  part  hereof  as 
Exhibits  1,  2,  3  and  4  Weekly  Coal  Reports  Nos.  1596,  1597, 
1598  and  1599  of  the  Bureau  of  Mines,  which  set  forth  the 

production  of  bituminous  coal  in  the  nation  for  the 
773  weeks  ended  April  10,  April  17,  April  24  and  May  1, 
1948,  respectively.  These  reports  are  offered  in  sup¬ 
plement  to  extracts  from  reports  No.  1591-1595,  submitted 
in  evidence  April  14,  1948,  as  Government’s  Exhibit  No.  4. 

b.  Daily  production  of  coal,  incorporated  into  the  weekly 
reports  above  set  forth,  for  March  12,  1948  and  for  April 
23,  26,  27  and  28, 1948,  as  compiled  by  the  Bureau  of  Mines, 
follows  : 

March  12,  1948 — 2,110,000  net  tons 
April  23,  1948 — 2,441,000  net  tons 
April  26,  1948 — 2,636,000  net  tons 
April  27,  1948 — 2,457,000  net  tons 
April  28,  1948 — 2,401,000  net  tons 

4.  There  are  annexed  hereto  as  Exhibits  5  and  6  daily 
reports,  for  the  period  from  April  12  to  April  28,  1948,  of 
absenteeism  in  bituminous  coal  mines,  showing  the  percent¬ 
age  of  total  miners  who  failed  to  report  or  who  left  work  on 
specified  dates.  This  report  covers  enumerated  coal  as¬ 
sociations  and  captive  coal  operations  in  the  nation. 

W.  H.  Young. 


Subscribed  and  sworn  to  before  me  this  17th  day  of  May, 
1948. 


Calvin  Pierson, 
(seal)  n  Notary  Public. 

My  commission  expires  April  2, 1950. 


Exhibits  Nos.  1-4. 


[These  exhibits  are  not  printed,  but  will  be  furnished  to 
the  Court  at  hearing.] 


Operators  Association 


O  1 

8 

gs 

U 

o 

g 

TOTAL  • 

ZEUEKS  WHO 

FAILED 

TO  REPORT  OR  WHO  LEFT  WORK  ON: 

Operators  Association 

April 

12 

April 

13 

April 

14 

April 

15 

April 

16 

April 

17 

April 

19 

AMU 

April 

21 

April 

22 

Hazard  Coal  Operators  Association  . 

100 

70 

34 

12 

20 

37 

5 

78^ 

►  5 

Coal  Producers  Assn,  of  Washington . 

Utah  Coal  Operators  Assn.  . . 

100 

100 

100 

0 

100 

0 

100 

0 

100 

0 

100 

0 

100 

100  3^ 

0 

30 

Colo. Sc  New  Nexico  Coal  0prs.Assn.(Di.l7) 

100 

40 

29 

30 

29 

29 

27 

69 

60 

20 

Northern  Colorado  Coals,  Inc.  . 

100 

0 

0 

0 

0 

0 

0 

26 

63 

0 

Ark.-Ckla.  Coal  Operators  Assn . 

10 

10 

10 

10 

10 

10 

90 

20 

0 

Indiana  Coal  Operators  Assn . 

100 

80 

60 

60 

60 

60 

60 

100 

97 

35 

Montana  Coal  Operators  Assn . 

100 

0 

0 

0 

0 

0 

0 

100 

100 

0 

Greenbrier  Coal  Operators  Assn.  . . 

100 

30 

20 

15 

15 

15 

15 

75 

50 

2f 

Somerset  County  Coal  Operators  Assn.  ... 

100 

59 

41 

37 

29 

29 

0 

0 

37 

6 

T/inding  Gulf  Operators  Assn . 

100 

42 

20 

9 

3 

90 

4 

~  ~  icT 

New  River  Coal  Operators  Assn . 

100 

65 

20 

0 

0 

0 

0 

65 

20 

0 

Virginia  Coal  Operators  Assn.  . 

100 

63 

33 

15 

5 

15 

0 

92 

98 

6 

Northern  Ill.  Coal  Trade  Assn . 

100 

3 

3 

3 

3 

3 

3 

28 

3 

0 

Pocahontas  Operators  Assn . 

100 

61 

27 

7 

2 

8 

9 

40 

77 

0 

Indiana  Coal  Producers  Assn . 

4 

7 

10 

10 

10 

30 

97 

0 

Northern  Vi'est  Virginia  Coal  Assn.  (Di.3). 

87 

5 

5 

4 

1 

1 

1 

63 

62 

6 

Southwestern  Interstate  Coal  Cprs.Assn.. 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Logan  Coal  Operators  Assn . 

100 

8 

6 

33 

58 

96 

100 

100 

100 

0 

Georges  Creek  Upper  Potomac  Coal  Assn. 

100 

10 

10 

15 

30 

30 

30 

30 

20 

10 

Cprs.  Assn,  of  the  V/illiamson  Field . 

100 

75 

60 

60 

55 

55 

75 

90 

90 

5 

Upper  Buchanan  Smokeless  Coal  Oprs.Assn. 

100 

20 

10 

10 

10 

20 

50 

85 

100 

25 

Central  Penna.  Coal  Producers  Assn . 

100 

65 

41 

22 

23 

66 

6 

11 

90 

25 

Northern  '»/.  Va.  Panhandle  Coal  Oprs.Assn 

83 

83 

S3 

83 

03 

83 

83 

83 

34 

0 

Illinois  Coal  Operators  Assn . 

100 

0 

0 

0 

0 

0 

0 

94 

90 

0 

Harlan  County  Coal  Operators  Assn . 

100 

96 

66 

47 

40 

32 

92 

100 

27 

Big  Sandy-Elkhom  Coal  Operators  Assn.  . 

100 

51 

49 

28 

16 

45 

0 

98 

97 

0 

Southern  Wyoming  Coal  Operators  Assn.  .. 

91 

14 

9 

8 

8 

8 

77 

57 

42 

Kanawha  Coal  Operators  Assn . 

100 

31 

21 

15 

6 

6 

13 

83 

89 

10 

Western  Pennsylvania  Coal  Operators  Assn 

98 

57 

53 

46 

42 

17 

16 

40 

66 

12 

Ohio  Coal  Association  . . . 

96 

90 

77 

80 

78 

75 

75 

88 

90 

t  A 

OO 

cn 
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from  the  original  bound  volume 
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DAILY  REPORT  QP  ABSENTEEISM  IN  BITOMDDUS  COAL  MINES,  APRIL  23  TO  APRIL  28,  1948,  INCLUSIVE 

PERCENTAGE  OP  TOTAL  MINERS  WHO  FAILED  TO  REPORT  OR  WHO  LEFT  WORK  ON: 
April  April  April  toil  toll 

Operators  Association.  23  24  26  27  28 

Hazard  Coal  Operators  Association .  0  20  0  0  0 

Coal  Producers  Assn,  of  Washington  . .  0  0  0  0  0 

r  #  | 

Utah  Coal  Operators  Assn.  .  15  15  15  5  5  *  K,  £  q 

Colo.  &  New  Mexico  Coal  Oprs.  Assn. (Di.  17)....  0  0  0  0  Jo 

Northern  Colorado  Coals,  Inc.  . .  0  0  0  0  0  Uuu 

Ark.-Okla.  Goal  Operators  Assn .  0  0 

Indiana  Coal  Operators  Assn .  0  0  0  0  0 

Montana  Coal  Operators  Assn .  0  0  0  0  0 

Greenbrier  Coal  Operators  Assn .  15  15  10  10 

Somerset  County  Coal  Operators  Assn .  0  0  0  0  0 

Winding  Gulf  Operators  Assn.  .  10  12  16  11  9 

New  River  Coal  Operators  Assn.  . .  0  0 

Virginia  Coal  Operators  Assn.  .  1  0  0  0 

Northern  Ill.  Coal  Trade  Assn.  .  0  0  0  0  0 

Pocahontas  Operators  Assn.  .  0  0  0  0 

Indiana  Coal  Producers  Assn.  . .  0  0  0  0  0 

Northern  West  Virginia  Coal  Asai.(DS..3) .  2  2  0  0  0 

Southwestern  Interstate  Coal  Oprs.  Assn.  . .  0  0  0  0  0 

Logan  Coal  Operators  Assn.  . .  0  0  0 

Georges  Creek  &  Upper  Potomac  Coal  Assn . .  10  5  0  0 

Oprs.  Assn,  of  the  Williamson  Field .  0  0  0  0  0 

Upper  Buchanan  Smokeless  Coal  Oprs.  Assn .  0  0  0  0  0 

Central  Penna.  Coal  Producers  Assn.  .  1  0  0  0 

Northern  W.  Va.  Panhandle  Coal  Oprs.  Assn.  .... 

Illinois  Coal  Operators  Assn.  . .  0  0  0  0  0 

Harlan  County  Coal  Operators  Assn.  . .  13  30  20  0  0 

Big  Sandy- Slkhorn  Coal  Operators  Assn .  0  0  0 

Southern  Vfroming  Coal  Operators  Assn .  14  10  16 

Coal  Operators  Assn.  . .  0  0  0  0  0 

Western  Pennsylvania  Coal  Operators  Assn. .  2  0  0 

Ohio  Coal  Association  . .  16  24  0  0  0 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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peals  taken  by  Defendants  from  the  judgments  for  criminal 
contempt  in  this  action.  One  record,  covering  all  appeals, 
would  obviate  duplications  of  effort  and  expense  to  the 
litigants  and  Court  personnel  and  would  be  of  material  aid 
to  the  Courts  involved. 

Dated  this  28th  day  of  May,  1948. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 
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776  Filed  May  28  1948 

Memorandum  of  Points  and  Authorities  in  Support  of  Mo¬ 
tion  to  Extend  Time  for  Filing  Record  on  Appeals 

1.  Rule  73  (g),  Federal  Rules  of  Civil  Procedure,  as 
amended.  j 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

j 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

j 

M.  E.  Boiarsky, 

Charleston,  W.  Va.  ! 

i 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 

i 

777  Filed  May  28  1948 

Notice  of  Motion 

To :  Tom  C.  Clark,  Attorney  General, 

Attorney  for  Plaintiff,  United  States  of  America, 
Department  of  Justice, 

Washington,  D.  C. 

Please  take  notice  that  the  undersigned  will  bring  tte 
above  Motion  on  for  hearing  before  the  District  Court  of 
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774  Filed  May  28  1948  j 

Motion  to  Extend  Time  for  Filing  Record  on  Appeals 

Now  come  the  Defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  as  Union  Representative  Trustee,  Board  of  Trus¬ 
tees,  United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund,  and  move  the  Court  that  the  time  in  which  said 
Defendants  shall  file  the  record  on  appeal  from  each  of  the 
following  three  judgments  and  orders  of  this  Court,  entered 
in  the  above-entitled  action,  namely, 

1.  The  Order  made  by  Mr.  Justice  Matthew  F.  McGuire, 
granting  an  ex  parte  Temporary  Restraining  Order  against 
the  said  Defendants,  entered  on  the  3rd  day  of  April,  1948, 
in  favor  of  the  United  States  of  America; 

i 

2.  The  Judgment  and  Order  of  said  District  Court  made 
by  Mr.  Justice  T.  Alan  Goldsborough  under  date  of  April 
21,  1948,  denying  said  Defendants’  Motion  to  Dissolve  and 
Vacate  the  Temporary  Restraining  Order  theretofore ,  en¬ 
tered  against  them  on  the  3rd  day  of  April,  1948 ;  and  j 

3.  The  Order  of  said  District  Court  made  by  Mr.  Justice 
T.  Alan  Goldsborough  granting  a  Preliminary  Injunction 
entered  on  the  21st  day  of  April,  1948,  in  favor  of  the 
United  States  of  America  and  against  the  said  Defendants, 
with  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  and  docket  therein  the  proceedings  and  appeals, 
be  extended  to  and  including  July  17,  1948;  and  said  De¬ 
fendants  assign  the  following  grounds  in  support  of  said 

Motion.: 

775  1.  Defendants’  petition  for  the  allowance  of  spe¬ 
cial  appeals  from  each  of  said  judgments  and  orders 

filed  with,  but  not  yet  acted  upon  by,  said  Court  of  Appeals 
involves  precisely  the  legal  issues  contained  in  the  appeals 
taken  by  Defendants  from  said  judgments  and  orders  and 
substantially  the  same  legal  issues  contained  in  the  ap- 


peals  taken  by  Defendants  from  the  judgments  for  criminal 
contempt  in  this  action.  One  record,  covering  all  appeals, 
would  obviate  duplications  of  effort  and  expense  to  the 
litigants  and  Court  personnel  and  would  be  of  material  aid 
to  the  Courts  involved. 

Dated  this  28th  day  of  May,  1948. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 
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776  Filed  May  28  1948 

Memorandum  of  Points  and  Authorities  in  Support  of  Mo¬ 
tion  to  Extend  Time  for  Filing  Record  on  Appeals  j 

1.  Rule  73  (g),  Federal  Rules  of  Civil  Procedure,  as 
amended. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

i 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

I 

M.  E.  Boiarsky, 

Charleston,  W.  Va.  j 

i 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  Ijj. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  oif 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund.  j 

777  Filed  May  28  1948 

Notice  of  Motion 

To :  Tom  C.  Clark,  Attorney  General, 

Attorney  for  Plaintiff,  United  States  of  America, 
Department  of  Justice, 

Washington,  D.  C.  j 

Please  take  notice  that  the  undersigned  will  bring  the 
above  Motion  on  for  hearing  before  the  District  Court  of 


I 
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the  United  States  for  the  District  of  Columbia  on  the  28th 
day  of  May,  1948,  at  11:30  o’clock,  a.m.,  of  that  day  or  as 
soon  thereafter  as  counsel  can  be  heard. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 

Filed  May  28,  1948 

778  Plaintiff,  United  States  of  America,  consents  to 
the  granting  of  the  within  Motion  to  Extend  Time  for 
Filing  Record  on  Appeals. 

Service  of  the  within  Motion  and  any  notice  of  hearing 
thereof,  as  required  by  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  or  otherwise,  is  hereby  expressly  waived  by  said 
Plaintiff. 

Service  of  the  within  Notice,  Notice  of  Hearing  thereof 
and  Memorandum  of  Points  and  Authorities  is  hereby  ac- 


cepted  on  behalf  of  said  Plaintiff,  this  28th  day  of  M^y, 
1948. 

Joseph  M.  Friedman, 

Attorney  for  Plaintiff,  United  States  of  America i 


*  * 

779 


#  *  •  • 

Filed  May  28  1948 

Order 


Notices  of  Appeals  from  the  Judgments  and  Sentences 
from  Criminal  Contempt  in  the  above-entitled  matter  hav¬ 
ing  been  heretofore  given  and  filed  by  Defendants  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  and 
John  L.  Lewis,  as  President,  International  Union,  United 
Mine  Workers  of  America,  upon  consideration  of  the  appli¬ 
cation  and  motion  of  said  Defendants  and  with  the  consent 
of  the  Plaintiff,  United  States  of  America,  and  for  good 
cause  shown,  and  it  appearing  to  the  Court  that  said  appli¬ 
cation  and  motion  are  made  within  forty  (40)  days  from 
the  date  when  said  Notices  of  Appeals  were  filed  in  this 
Court,  it  is  this  28th  day  of  May,  1948, 

Ordered  that  the  time  in  which  said  Defendants  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  and  John 
L.  Lewis,  as  President,  International  Union,  Unitted 
780  Mine  Workers  of  America,  shall  have  for  filing  the 
record  on  said  appeals  from  said  Judgments  and 
Sentences  with  the  United  States  Court  of  Appeals  for  tjhe 
District  of  Columbia  and  for  docketing  the  proceedings  and 
appeals  therein  shall  be,  and  it  is  hereby,  extended  to  and 
including  July  17,  1948. 

Dated  at  Washington,  D.  C.,  this  28th  day  of  May,  1948. 

By  the  Court :  | 

T.  Alan  Goldsborough, 

United  States  District  Judge .j 
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The  entry  of  this  Order  is  consented  to : 

Welly  K.  Hopkins 

T.  C.  Townsend 

Harrison  Combs 

M.  E.  Boiarsky 

Attorneys  for  Defendants, 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 

Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America. 

Joseph  M.  Friedman, 

Attorney  for  Plaintiff, 

United  States  of  America, . 

•  #  •  •  •  •  •  •  •  • 

781  Filed  May  28  1948 

Motion  to  Extend  Time  for  Filing  Record  on  Appeals 

Now  come  the  defendants,  International  Union,  United 
Mine  Workers  of  America,  and  John  L.  Lewis,  as 
President,  International  Union,  United  Mine  Workers  of 
America,  and  move  the  Court  that  the  time  in  which  said 
defendants  shall  file  the  record  on  appeals  from  the  judg¬ 
ments  and  sentences  for  criminal  contempt  in  the  above- 
entitled  action,  with  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  and  docket  therein  the  proceedings 
and  appeals,  be  extended  to  and  including  July  17,  1948; 
and  said  defendants  assign  the  following  grounds  in  sup¬ 
port  of  said  motion : 

1.  Other  appeals  taken  from  judgments  and  orders  in  the 
above-captioned  action  by  defendants,  as  well  as  Defend¬ 
ants’  petition  for  allowance  of  special  appeals  from  said 
judgments  and  orders  filed  with,  but  not  yet  acted  upon 
by,  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  involve  substantially  the  same  legal  issues  con- 


tained  in  the  appeals  from  the  judgments  on  criminal  con¬ 
tempt.  One  record,  covering  all  appeals,  would  obviate 
duplications  of  efforts  and  expense  to  the  litigants  and  court 
personnel  and  would  be  of  aid  to  the  Courts  involved. 

Dated  this  28th  day  of  May,  1948. 

782  Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 


Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 


M.  E.  Boiarsky, 

Charleston,  W.  Va. 

7  i 

Attorneys  for  Defendants, 


International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  900  15th  Street  N. 
Washington,  D.  C. 
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783  Filed  May  28  194S 

Memorandum  of  Points  and  Authorities  in  Support  of  Mo¬ 
tion  to  Extend  Time  for  Filing  Record  on  Appeal 

1.  Rule  39  (c),  Federal  Rules  of  Criminal  Procedure  (18 
U.S.C.A.  Sec.  687,  1947,  Cum.  Annual  Pocket  Part,  p.  272). 

Welly  K.  Hopkins, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

T.  C.  Townsend, 

Charleston,  W.  Va. 

Harrison  Combs, 

900  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants , 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  900  15th  Street  N.  W., 
Washington,  D.  C. 

784  Filed  May  28  1948 

Notice  of  Motion. 

To :  Tom  C.  Clark,  Attorney  General, 

Attorney  for  Plaintiff,  United  States  of  America, 
Department  of  Justice, 

Washington,  D.  C. 

Please  take  notice  that  the  undersigned  will  bring  the 
above  motion  on  for  hearing  before  the  District  Court  of 
the  United  States  for  the  District  of  Columbia  on  the  28th 
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day  of  May,  1948,  at  11:  30  o’clock,  a.m.  of  that  day  or  as 
soon  thereafter  as  counsel  can  be  heard. 

Welly  K.  Hopkins, 

900  15th  St.  N.  W.,  | 

Washington,  D.  C. 

T.  C.  Townsend, 

7  | 

Charleston,  W.  Va. 

Harrison  Combs, 

900  -  15th  St.  N.  W., 
Washington,  D.  C. 

M.  E.  Boiarsky, 

Charleston,  W.  Va. 

Attorneys  for  Defendants, 

International  Union,  United  tyftne 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  900  15th  Street  N.  W., 
Washington,  D.  C. 

| 

785  Plaintiff,  United  States  of  America,  consents  to 
the  granting  of  the  within  Motion  to  Extend  Time:  for 
Filing  Record  on  Appeals. 

Service  of  the  within  Motion  and  any  notice  of  hearing 
thereof  as  required  by  the  Federal  Rules  of  Criminal  Pro¬ 
cedure,  or  otherwise,  is  hereby  expressly  waived  by  said 
Plaintiff. 

Service  of  the  within  Motion,  Notice  of  Hearing  Thereof, 
and  the  Memorandum  of  Points  and  Authorities  in  Support 
of  said  Motion  is  hereby  acknowledged  and  accepted  on 
behalf  of  said  Plaintiff  this  28th  day  of  May,  1948. 

Joseph  M.  Friedman, 

Attorney  for  Plaintiff  United  States  of  America. 

*  «  *  *  *  #  #  *  «  # 


|  ♦ 
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786  Filed  May  28  1948 

Order 

Notice  of  Appeal  from  each  of  the  following  judgments 
and  orders  of  this  Court: 

1.  The  Order  made  by  Mr.  Justice  Matthew  F.  McGuire, 
granting  an  ex  parte  Temporary  Restraining  Order  against 
the  Defendants  named  hereinafter,  entered  on  the  3rd  day 
of  April,  1948,  in  favor  of  the  United  States  of  America; 

2.  The  Judgment  and  Order  of  said  District  Court  made 
by  Mr.  Justice  T.  Alan  Goldsborough  under  date  of  April 
21,  1948,  denying  said  Defendants’  Motion  to  Dissolve  and 
Vacate  the  Temporary  Restraining  Order  theretofore  en¬ 
tered  against  them  on  the  3rd  day  of  April,  1948 ;  and 

3.  The  Order  of  said  District  Court  made  by  Mr.  Justice 
T.  Alan  Goldsborough  granting  a  Preliminary  Injunction 
entered  on  the  21st  day  of  April,  1948,  in  favor  of  the  United 
States  of  America  and  against  the  said  Defendants, 

having  been  heretofore  given  and  filed  on  the  7th  day  of 
May,  1948,  by  the  International  Union,  United  Mine  Work¬ 
ers  of  America,  and  John  L.  Lewis,  as  President,  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  and  as 
Union  Representative  Trustee,  Board  of  Trustees,  United 
Mine  Workers  of  America  Welfare  and  Retirement 

787  Fund,  Defendants  herein,  upon  consideration  of  the 
application  and  motion  of  said  Defendants,  and  with 

the  consent  of  the  Plaintiff,  United  States  of  America,  and 
for  good  cause  shown,  and  it  appearing  to  the  Court  that 
said  application  and  motion  are  made  within  forty  (40) 
days  from  the  date  when  said  Notice  of  Appeals  w*as  filed  in 
this  Court,  it  is  this  28th  day  of  May,  1948, 

Ordered  that  the  time  in  which  said  Defendants,  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  and  John 
L.  Lewis,  as  President,  International  Union,  United  Mine 
Workers  of  America,  and  as  Union  Representative  Trustee, 
Board  of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  shall  have  for  filing  the  record 
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on  each  of  said  appeals  from  said  judgments  and  prders 
with  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  and  for  docketing  the  proceedings  and  appeals 
therein,  shall  be  and  it  is  hereby  extended  to  and  including 
July  17, 1948. 

Dated  at  Washington,  D.  C.,  this  28th  day  of  May,  1948. 

By  the  Court : 

T.  Alan  Goldsborough,  j 

United  States  District  Judge. 

788  The  entry  of  this  Order  is  consented  to : 

i 

Welly  K.  Hopkins 

i 

T.  C.  Townsend 

Harrison  Combs  I 

M.  E.  Boiarsky 

Attorneys  for  Defendants, 

International  Union,  United  Mine 
Workers  of  America,  and  Jofcn  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  Welfare  and 
Retirement  Fund. 

I 

i 

Joseph  M.  Friedman,  j 

Attorney  for  Plaintiff,  j 

United  States  of  America. 

•  *  •  •  •  •  *  •  *  • 

789  Filed  Jun  4-1948 

I 

Memorandum  in  Support  of  Motion  to  Discharge 

Injunction 

Pursuant  to  the  provisions  of  section  210  of  the  Labor 
Management  Relations  Act,  1947  (29  U.S.C.A.  180),  the 


i 
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United  States  of  America  has  moved  to  discharge  the  Pre¬ 
liminary  Injunction  heretofore  issued  by  this  Court. 

Inasmuch  as  the  pending  injunctive  proceedings  are 
statutory  in  nature  and  their  discharge  is  governed  by  a 
specific  provision  of  the  Act,  the  Government  submits  that 
a  ruling  on  its  motion  may  be  based  upon  section  210  and 
the  facts  in  the  present  record. 

Section  210,  inter  alia,  provides  as  follows : 

Upon  the  certification  of  the  results  of  such  ballot  or  upon 
a  settlement  being  reached,  whichever  happens  sooner,  the 
Attorney  General  shall  move  the  court  to  discharge  the  in¬ 
junction,  which  motion  shall  then  be  granted  and  the  injunc¬ 
tion  discharged.  •  •  • 

On  April  3,  1948,  when  the  Attorney  General  instituted 
this  action,  there  was  in  existence  a  strike  in  the  bituminous 
coal  industry  of  the  nation,  consisting  of  a  concerted  stop¬ 
page  of  work  on  the  part  of  the  International  Union,  United 
Mine  Workers  of  America,  which  had  continued  since  on  or 
about  March  15,  1948  (Complaint,  par.  X  a). 

The  strike  then  continuing  was  the  result  of  a  labor  dis¬ 
pute  between  the  Union  and  coal  operators  and  asso- 
790  ciations  signatory  to  the  National  Bituminous  Coal 
Wage  Agreement  of  1947,  which  dispute  had  not  been 
settled  at  the  time  of  the  institution  of  the  action  (Com¬ 
plaint,  par.  X  a).  The  dispute  giving  rise  to  the  strike  was 
one  between  the  trustee-representative  of  the  Union  and  the 
trustee-representative  of  the  Operators  concerning  the 
selection  of  a  third  and  neutral  trustee  of  the  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  created 
by  the  terms  of  the  National  Bituminous  Coal  Wage  Agree¬ 
ment,  and  the  operation  of  the  fund  (Complaint,  par.  10 
(b)  (c)  (d)). 

The  Government  considers  that  developments  since  the 
institution  of  the  action  and  the  issuance  of  injunctive  proc¬ 
ess  have  been  such  as  to  render  proper  this  motion  to  dis¬ 
charge  the  injunction  for  the  reason  that  a  settlement  has 
been  reached,  within  the  contemplation  of  the  Act. 
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Most  important,  there  is  no  longer  a  strike  nor  is  there 
the  threat  of  a  strike  on  the  part  of  the  Union  in  the  bitu¬ 
minous  coal  industry  growing  out  of  the  dispute  which 
originally  led  to  the  strike.  Evidence  presented  to  the 
Court  on  May  18,  1948,  on  the  hearing  on  final  disposition 
of  civil  contempt  proceedings  revealed  that  the  coal  strike 
had  ended  and  that  normal  production  had  been  resumed  by 
Monday,  April  26, 1948.  As  set  forth  in  the  affidavit  of  Dr. 
W.  H.  Young,  Chief  of  the  Bituminous  Coal  Section  of  the 
Coal  Economics  Branch  of  the  United  States  Bureau  of 
Mines,  production  during  the  period  beginning  with  April 
26th  had  returned  to  normal  for  the  industry.  Production 
on  March  12,  1948,  the  last  full  day  before  the  strike,  and 
for  the  three  days  beginning  April  26th,  follows : 

March  12,  1948  —  2,110,000  net  tons 

April  26,  1948  —  2,636,000  net  tons 

April  27,  1948  —  2,457,000  net  tons 

April  28,  1948  —  2,401,000  net  tons 

Furthermore,  production  figures  set  forth  in  Weekly  Coal 
Reports  No.  1599  of  the  Bureau  of  Mines,  annexed  to  Dr. 
Young’s  affidavit,  revealed  a  return  to  normal  produc¬ 
tion. 

791  There  is  nothing  in  the  record  to  indicate  a  present 
threat  of  a  strike  and  Government  counsel  state  that 
they  have  no  information  which  would  indicate  in  any  man¬ 
ner  that  there  is  a  threat  of  a  coal  strike  which  would  be 
encompassed  by  the  present  injunctive  process. 

Moreover,  the  dispute  which  existed  at  the  time  of  filing 
the  suit  and  for  a  period  thereafter  has  been  in  large  meas¬ 
ure  settled.  It  is  considered  by  the  Government  that  such  a 
settlement  has  been  reached  as  would  properly  call  for  dis¬ 
missal. 

The  testimony  of  William  L.  P.  Burke,  counsel  for  the 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund,  on  Wednesday,  April  14, 1948  (Vol.  II,  Transcript  of 
Proceedings,  page  205,  et  seq.),  is  informative  with  relation 
to  action  taken  by  the  trustee-representatives  subsequent  to 
April  3, 1948. 
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Minutes  of  the  fund  reveal  that  on  Saturday,  April  10, 
1948,  Honorable  H.  Styles  Bridges  agreed  to  become  the 
third  and  neutral  trustee  of  the  fund  and  that  pursuant  to 
the  assumption  of  trusteeship  by  Mr.  Bridges,  the  trustees 
unanimously  approved  Resolution  7  pertaining  thereto 
(Vol.  II,  Trans.,  p.  209). 

The  minutes  further  set  forth  that  on  April  12,  1948,  at 
a  meeting  of  the  trustees,  Mr.  Bridges  submitted  a  resolu¬ 
tion  which  accomplished  a  pension  plan  (Vol.  II,  Trans., 
p.  210).  The  resolution  was  approved,  with  Mr.  Lewis  and 
Mr.  Bridges  voting  for  its  acceptance  and  Mr.  Van  Horn 
voting  against  it  (Vol.  II,  Trans.,  p.  211). 

The  Government  further  states  that  as  a  result  of  the 
selection  of  the  third  and  neutral  trustee  there  has  been 
dismissed  the  civil  action  described  in  paragraph  X  (b)  of 
the  Complaint,  to-wit:  Ezra  Van  Horn,  as  trustee  and  as 
representative  of  the  operators  signatory  to  the  Na- 
792  tional  Bituminous  Coal  Wage  Agreement  of  1947  v. 

John  L.  Lewis,  president,  United  Mine  Workers  of 
America,  and  trustee,  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

The  entire  dispute  between  the  Union  and  the  Operators 
has  not  been  settled.  As  a  matter  of  fact,  other  legal  pro¬ 
ceedings  are  now  pending  and  certain  differences  concern¬ 
ing  management  and  disbursement  of  the  fund  continue  un¬ 
settled. 

Despite  such  existing  differences,  the  Government  con¬ 
siders  that  the  end  of  the  strike,  the  removal  of  the  threat 
of  the  strike  and  the  settlement  of  vital  differences  as  above 
set  forth  are  of  such  significance  as  to  constitute  the  “set¬ 
tlement”  contemplated  by  section  210.  In  that  connection, 
it  is  suggested  that  a  settlement  need  not  cover  each  and 
every  element  of  a  dispute  so  long  as  it  goes  to  the  essence 
of  the  problem  and  eliminates  the  threat  of  a  strike  or  lock¬ 
out. 

The  National  Emergency  sections  of  the  Act  (sections 
206-210)  are  completely  integrated  and  no  single  section 
should  be  read  out  of  the  context  of  the  whole.  The  thread 
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running  throughout  these  provisions  is  that  of  an  actual  or 
threatened  strike  or  lock-out.  All  language  dealing  with 
the  dispute,  and  its  settlement,  should  be  considered  in  the 
settling  of  its  relationship  to  the  strike  or  lock-out,  actual 
or  threatened. 

Thus,  by  section  206  the  President  appoints  a  board  of 
inquiry  only  when  in  his  opinion  there  is  “a  threatened  or 
actual  strike  or  lock-out”  in  a  specified  industry.  Oh  the 
basis  of  that  expression  of  opinion,  he  appoints  a  board 
“to  inquire  into  the  issues  involved  in  the  dispute.” 

Under  the  provisions  of  section  208,  “the  President  may 
direct  the  Attorney  General  to  petition  any  District  Cburt 
of  the  United  States  having  jurisdiction  of  the  parties  to 
enjoin  such  strike  or  lock-out  or  the  continuing  thereof” 
and  the  ultimate  order  of  the  court  is  to  be  predicated  qpon 
such  finding.  | 

793  These  are  entitled  the  “National  Emergency”  sec¬ 
tions  of  the  Act.  Clearly  they  were  enacted  to  meet 
the  threat  to  the  national  health  and  safety  posed  by  an 
actual  or  threatened  strike.  In  the  instant  case,  the  Gov¬ 
ernment  submits  that  full  measure  cannot  be  given  to  the 
purpose  of  the  legislation  if  we  consider  the  dispute  and 
its  settlement  independently  of  the  strike  and  of  the  sub¬ 
stantial  action  which  has  been  taken  to  resolve  the  differ¬ 
ences  between  the  parties. 

Respectfully  submitted, 

Tom  C.  Clark 
Attorney  General 

I 

By  H.  G.  Morisot  j 

Assistant  Attorney  General 

Joseph  M.  Friedman 

i 

Special  Assistant  to  the  Attorney  Geheral 

Samuel  K.  Abrams 
Attorney,  Department  of  Justice 

•  •  •  *  •  •  •  •  •  *  j  • 


I 
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794  Filed  Jun  23  1948 

Order 

On  May  18,  1948,  Tom  C.  Clark,  Attorney  of  the  United 
States,  by  H.  G.  Morison,  Assistant  Attorney  General  of 
the  United  States,  having  moved  pursuant  to  Section  210 
of  the  Labor-Management  Relations  Act,  1947,  for  the  dis¬ 
charge  of  the  injunction  in  this  cause  and  upon  a  full  con¬ 
sideration  of  the  matter  said  motion  of  the  Attorney  Gen¬ 
eral  is  hereby  granted,  and 

It  is  hereby  ordered  that  the  injunction  in  this  cause  be 
and  the  same  hereby  is  discharged. 

June  23, 1948 

T.  Alan  Goldsborough 
Justice 

795  Filed  Jul  14  1948 

Defendants’  Amended  and  Supplemental  Designation  of 

Record  on  Appeal 

To  the  Clerk  of  the  above  Court  : 

Defendants  International  Union,  United  Mine  Workers 
of  America,  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  herein 
designate  as  and  for  the  papers  to  be  included  in  and  to 
constitute  the  record  on  appeal  to  be  certified  and  for¬ 
warded  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  all  of  the  pleadings,  attached  exhibits, 
supporting  affidavits,  orders,  memoranda,  motions,  state¬ 
ments  of  points  and  authorities  and  briefs,  findings  of  fact 
and  conclusions  of  law,  judgments  and  sentences,  the  com¬ 
plete  reporter’s  transcripts  of  the  proceedings  and 

796  hearings,  all  of  the  Plaintiff’s  and  Defendants’  ex¬ 
hibits,  notices  of  intention  to  apply  for  allowance  of 

Special  Appeals,  notices  of  appeals,  motion  to  extend  time 
for  filing  record  on  appeals  (temporary  orders)  and  sup- 


porting  memorandum,  notice  of  motion,  order  entered  May- 
28,  1948,  motion  to  extend  time  for  filing  record  on  appeals 
(criminal  contempt)  and  supporting  memorandum,  notice 
of  motion,  order  entered  May  28, 1948,  motion  to  discharge 
injunction,  memorandum  in  support  of  motion  to  discharge 
injunction,  affidavit  of  W.  H.  Young,  motion  for  setting  of 
civil  contempt  proceedings,  order  setting  civil  contempt 
proceedings  for  further  hearing  and  determination,  ojrder 
discharging  injunction,  and  all  other  papers,  including  this 
Amended  and  Supplemental  Designation,  filed  in  the  above 
cause  with  the  exception  of  the  following : 

All  subpoenas  and  subpoenas  duces  tecum  to  witnesses 
and  the  returns  thereof  or  thereon. 

Welly  K.  Hopkins 
900  -  15th  Street,  N.  W.,  j 
Washington,  D.  C. 

T.  C.  Townsend 

Charleston,  West  Virginia^ 

Harrison  Combs 
900  -  15th  Street,  N.  W., 
Washington,  D.  C. 

797  Filed  Jul  14  1948  j 

M.  E.  Boiarsky, 

Charleston,  West  Virginia, 

Attorneys  for  Defendants 
International  Union,  United  iline 

I 

Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Worker?  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fundj 

The  above  Amended  and  Supplemental  Designation  of  Rec¬ 
ord  is  hereby  concurred  in  by  Plaintiff,  and  Plaintiff  agrees 
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that  this  Record  so  designated  shall  constitute  the  Record 
on  Appeal. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General 
Attorney  for  Plaintiff 

Washington,  D.  C. 

July  14,  1948. 

MEMORANDUM  TO  THE  CLERK : 


You  need  only  prepare  this  record  as  follows: 

1.  Notice  of  Appeals ; 

2.  Defendants’  Designation  of  Record  on  Appeal; 

3.  This  Defendants’  Amended  and  Supplemental  Des¬ 
ignation  of  Record  on  Appeal. 

The  defendants  herein  having  heretofore  appealed  the 
judgment  of  criminal  contempt  rendered  against  them  by 
this  Court  in  this  cause,  and  having  heretofore  designated 
the  entire  record  for  the  purposes  of  that  said  appeal,  in¬ 
tend  to  use  that  record  as  the  record  for  these  appeals. 


July  14, 1948. 


Harrison  Combs 
Attorney  for  Defendants 


#**#•••••• 


798  Filed  Jul  14  1948 

Defendants’  Amended  and  Supplemental  Designation  of 

Record  on  Appeal 

To  the  Clerk  of  the  above  Court  : 


Defendants  International  Union,  United  Mine  Workers 
of  America,  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  and  as  Union 
Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  herein 
designate  as  and  for  the  papers  to  be  included  in  and  to 
constitute  the  record  on  appeal  to  be  certified  and  for¬ 
warded  to  the  United  States  Court  of  Appeals  for  the  Dis- 
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trict  of  Columbia  all  of  the  pleadings,  attached  exhibits, 
supporting  affidavits,  orders,  memoranda,  motions,  state¬ 
ments  of  points  and  authorities  and  briefs,  findings  of  fact 
and  conclusions  of  law,  judgments  and  sentences,  the  com¬ 
plete  reporter’s  transcripts  of  the  proceedings  and 
799  hearings,  all  of  the  Plaintiff’s  and  Defendants’  ex¬ 
hibits,  notices  of  intention  to  apply  for  Allowance  of 
Special  Appeals,  notices  of  appeals,  motion  to  extend  time 
for  filing  record  on  appeals  (temporary  orders)  and  sup¬ 
porting  memorandum,  notice  of  motion,  order  entered  ijday 
28,  1948,  motion  to  extend  time  for  filing  record  on  appeals 
(criminal  contempt)  and  supporting  memorandum,  notice 
of  motion,  order  entered  May  28,  1948,  motion  to  discharge 
injunction,  memorandum  in  support  of  motion  to  discharge 
injunction,  affidavit  of  W.  H.  Young,  motion  for  setting  of 
civil  contempt  proceedings,  order  setting  civil  contempt 
proceedings  for  further  hearing  and  determination,  order 
discharging  injunction,  and  all  other  papers,  including  this 
Amended  and  Supplemental  Designation,  filed  in  the  above 
cause  with  the  exception  of  the  following: 

All  subpoenas  and  subpoenas  duces  tecum  to  witnesses 
and  the  return  thereof  or  thereon. 

Welly  K.  Hopkins,  i 

900  -  15th  Street,  N.  W.,  j 

Washington,  D.  C.  i 

T.  C.  Townsend, 

Charleston,  West  Virginia. 

I 

Harrison  Combs, 

900  -  15th  Street,  N.  W., 
Washington,  D.  C. 
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800  Filed  Jul  14  1948 

M.  E.  Boiabsky, 

Charleston,  West  Virginia, 

Attorneys  for  Defendants 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America,  and  as  Union  Representa¬ 
tive  Trustee,  Board  of  Trustees, 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

The  above  Amended  and  Supplemental  Designation  of  Rec¬ 
ord  is  hereby  concurred  in  by  Plaintiff,  and  Plaintiff  agrees 
that  this  Record  so  designated  shall  constitute  the  Record 
on  Appeal. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General 
Attorney  for  Plaintiff 

Washington,  D.  C. 

July  14,  1948. 

801  Filed  Jul  14  1948 
To  the  Clerk  : 

In  addition  to  the  papers  which  were  included  in  Defend¬ 
ants’  Designation  of  Record  on  Appeal  heretofore  filed  and 
which  record  you  are  preparing,  this  Amended  and  Supple¬ 
mental  Designation  adds  the  following  papers: 

1.  Motion  to  extend  time  for  filing  record  on  appeals 
(Temporary  Orders)  and  supporting  memorandum. 

2.  Notice  of  motion. 

3.  Order  entered  May  28, 1948. 


4.  Motion  to  extend  time  for  filing  record  on  appeals 
(criminal  contempt)  and  supporting  memorandum. 

5.  Notice  of  Motion. 

! 

6.  Order  entered  May  28,  1948. 

i 

7.  Motion  to  discharge  injunction. 

8.  Memorandum  in  support  of  motion  to  discharge  in¬ 
junction. 

9.  Affidavit  of  W.  H.  Young.  j 

10.  Motion  for  setting  of  civil  contempt  proceedings. 

! 

11.  Order  setting  civil  contempt  proceedings  for  further 
hearing  and  determination. 

12.  Order  discharging  injunction. 

13.  Official  court  reporter’s  transcript  of  proceedings  had 
on  May  18, 1948  and  June  23, 1948. 

14.  This  designation. 


July  14,  1948. 

#  *  *  # 


Harrison  Combs, 

Attorney  for  Defendants. 

•  •  •  •  • 


802  district  court  of  the  united  states 


FOR  THE  DISTRICT  OF  COLUMBIA 

j 

United  States  of  America,  District  of  Columbia,  ss: 

j 

I,  Harry  M.  Hull,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  363  to  801,  both  inclusive, 
to  be  a  true  and  correct  transcript  of  the  record  according 
to  designations  filed  herein  in  the  case  of  the  United  States 
of  America,  Plaintiff,  vs.  International  Union,  United 
Mine  Workers  of  America,  et  al.,  Defendants,  Civil  Action 
No.  1379-48,  as  the  same  remains  upon  file  and  of  record  in 
said  Court,  except  the  following : 
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The  certified  records  of  official  court  reporter,  pages 
numbered  1  to  362-W,  both  inclusive,  are  included  herein; 
and 

The  original  exhibits  filed  herein  are  being  transmitted 
pursuant  to  an  order  of  this  Court  dated  April  29,  1948, 
under  separate  certificate. 

In  Testimony  Whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  15th  day  of  July,  1948. 

Harry  M.  Hull,  Clerk , 

By  Robert  M.  Stearns, 

Deputy  Clerk. 

(seal) 
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n. 

TRANSCRIPT  OF  TESTIMONY  AND  PROCEEDINGS. 

1  Washington,  D..  C.  | 

Monday,  April  12,  1948. 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a.m. | 

i 

Appearances : 

On  behalf  of  the  United  States  of  America: 

H.  G.  Morison, 

Assitant  Attorney  General. 

Joseph  M.  Friedman,  i 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams,  j 

Attorney,  Department  of  Justice. 

| 

2  On  behalf  of  defendants :  i 

Welly  K.  Hopkins. 

T.  C.  Townsend. 

Harrison  Combs. 

M.  E.  Boiarsky. 

i 

3  PROCEEDINGS 

The  Deputy  Clerk:  The  United  States  of  America,  ver¬ 
sus  International  Union,  United  Mine  Workers  of  America, 
et  al. 

Mr.  Morison:  If  your  Honor  please,  on  behalf  of  the 
government  we  have  first  before  the  Court  the  matter! of 
a  motion  on  the  order  for  rule  to  show  cause,  which  the 
government  is  prepared  to  go  forward  with  at  this  tirtie, 
sir. 

The  Court:  The  clerk  has  just  handed  to  the  Court  An¬ 
swer  to  the  rule.  The  Court  has  had  no  opportunity ;  to 
examine  it  yet. 
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Mr.  Hopkins :  If  your  Honor  please,  the  defendants  have 
just  filed  with  the  Clerk  those  answers  that  are  now  before 
your  Honor  and  have  perfected  service  upon  the  govern¬ 
ment  by  their  acquiescence.  It  was  not  intended  to  suggest 
that  they  interpose  themselves  prior  to  the  hearing  that  Mr. 
Morison  had  just  suggested,  to  wit,  the  return  on  rule. 

It  was  merely  the  formality  of  filing  today,  inasmuch  as 
we  had  a  simultaneous  hour  here.  But  as  defendants  see  it, 
the  return  to  the  rule  as  Mr.  Morison  has  suggested  is  the 
matter  before  the  Court  and  it  was  not  intended  by  the 
filing  to  change  the  order  of  the  hearing.  It  was  merely  to 
accomplish  the  ministerial  duty  of  filing  prior  to  that 
time. 

4  The  Court:  Under  the  ordinary  practice,  when 

there  is  a  rule  to  show  cause,  an  answer  is  ordinarily 
filed  as  this  has  been  filed,  upon  the  return  day  of  the  writ. 
Then,  the  proceedings,  that  is,  the  complaint  and  the  mo¬ 
tion  for  a  rule  to  show  cause  and  the  answer,  together  in 
this  case  with  the  motion  to  dissolve,  raises  only  questions 
of  law. 

The  Court  hears  it  at  once.  If  matters  of  fact  are  raised 
the  ordinary  procedure  would  be  for  the  case  to  be  tried 
in  accordance  with  the  rule  to  show  cause  on  Wednesday 
at  10  o’clock. 

That  is  the  procedural  situation  as  the  court  understands 
it.  I  will  hear  you,  sir ;  then  I  will  hear  you,  Mr.  Hopkins. 

Mr.  Morison :  That  is  our  understanding,  sir,  of  the  law. 
We  are  prepared  to  go  forward  now.  The  government  is 
now  prepared  to  go  forward  on  the  question  of  the  issuance 
of  the  rule. 

The  Court:  I  haven’t  read  the  answer.  I  have  not  had 
an  opportunity.  But  I  have  read  the  motion  to  dissolve. 
Motion  to  dissolve  raises  questions  of  fact. 

Mr.  Morison :  Yes,  sir. 

The  Court :  As  well  as  questions  of  law. 

Speaking  tenatively,  unless  counsel  on  both  sides  agree, 
it  seems  to  the  Court  that  the  Court  will  have  to 
wait  until  Wednesday  at  10  o’clock  to  proceed. 
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Mr.  Morison:  That  is  on  the  rule,  sir? 

The  Court :  On  the  rule,  yes. 

What  is  your  view? 

Mr.  Hopkins:  I  didn’t  hear  the  response  of  counsel  for 
government.  But  I  can  say,  your  Honor,  that  I  think  the 
defendants  are  substantially  in  accord  with  the  views  an¬ 
nounced  by  your  Honor,  except  to  say  that  there  is  a  state¬ 
ment  that  the  defendants  and  respondents  in  the  rule  to 
show  cause  desire  to  make  to  court  and  counsel  here,  and 
we  are  prepared  to  make  it  now  or  any  other  time  meeting 
your  convnience,  sir,  that  we  think  will  completely  clarify 
the  situation  as  it  has  to  do  with  return  to  the  rule  to  show 
cause  and  we  are  prepared  to  go  forward  with  it,  sir. 

The  Court:  I  understand,  then,  that  the  defendants, 
United  Mine  Workers,  and  the  individual  defendant,  Mr. 
Lewis,  are  now  prepared  to  try  the  question  of  contempt 
Is  that  correct? 

Mr.  Hopkins:  We  do  not,  sir,  waive  the  setting  that  vdur 
Honor  has  suggested  for  Wednesday  at  10  o’clock.  But  in 
reference  to  the  return  to  the  rule  as  of  todav  we  desire  to 

**  j 

make  a  statement  to  the  Court  in  conformity  with  the  facts 
as  the  situation  now  exists,  that  we  suggest  your  Honor  and 
the  counsel  will  completely  clarify  the  position  of  the 
6  respondents  on  the  return  to  the  rule  and  the  ansvfer 
as  filed,  your  Honor,  we  think  is  but  the  formality 
of  the  answer  and  the  statement  that  we  make  now  is  in 
response  to  the  rule  as  your  mandate  requires.  We  are 
prepared  to  go  forward  with  that  statement. 

The  Court:  The  Court  is  of  the  opinion,  sir,  that  the 
answer — I  have  not  read  it,  but  1  presume — that  the  answer 
is  in  compliance  with  the  rule  and  that  no  oral  statement 
is  necessary  at  this  time. 

The  Court  is  not  disposed  to  interfere  with  any  state¬ 
ment  you  desire  to  make.  If  you  would  like  to  make  a  state¬ 
ment,  the  Court  will  hear  it. 

Mr.  Hopkins:  Thank  you,  your  Honor.  I  would  like  to 
do  it  for  the  clarity  of  the  record,  the  factual  situation  and 
information  that  I  think  will  be  helpful  to  the  court,  cotm- 


j 
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sel,  and  all  parties  concerned  that  will  bear  directly  on  the 
issue. 

Mr.  Morison:  If  your  Honor  please,  I  ask  the  Court’s 
instruction.  Would  the  court  like  first  on  the  issue  to  hear 
the  government  upon  the  issuance  of  this  order?  Would 
the  court  like  to  know  the  government’s  position  on  that 
before  Mr.  Hopkins  makes  any  statement? 

The  Court:  The  Court  does  not  think — the  Court  is 
perfectly  clear  on  it — the  Court  does  not  think  any  state¬ 
ment  is  necessary  for  me  to  decide,  because  questions  of 
fact  are  raised.  The  questions  of  fact  being  raised, 
7  the  Court  thinks  that  unless  there  is  agreement  to 
the  contrary,  the  case  will  have  to  go  over  to 
Wednesday  at  10  o’clock,  under  the  provisions  of  the  rule 
itself. 

Mr.  Morison :  That  is  right,  sir. 

The  Court :  This  is  a  matter  of  great  public  interest  and 
the  Court  is  not  inclined  to  interfere  with  any  statement 
that  either  the  government  or  the  defendant  desires  to 
make,  provided  the  statement  is  confined  to  the  issues,  and 
is  not  elaborated  into  anything  which  would  not  bear  upon 
the  real  questions  involved. 

Mr.  Morison:  Yes,  sir. 

The  Court:  With  that  promise  the  court  will  hear  the 
government  first,  if  you  desire  to  be  heard  first. 

Mr.  Morison :  Your  Honor,  we  do  not  press  to  be  heard. 
We  want  to  conserve  the  Court’s  time,  if  the  Court  wishes 
it,  for  its  own  advice  and  information  before  going  to  issue 
this  morning  on  the  one  thing,  and  that  is  the  answer  to 
the  rule  which  we  think  must  be  determined. 

The  Court:  Have  you  read  the  answer? 

Mr.  Morison :  I  have  glanced  through  it  very  hurriedly, 
your  Honor. 

The  Court:  There  appears  to  be  two  Honors  here,  au 
answer  for  the  motion  to  the  preliminary  injunction,  and  an 
answer  to  the  rule  to  show  cause. 

Mr.  Morison:  Yes,  sir. 


8  The  Court:  Proceed. 

Mr.  Morison:  On  the  rule  to  show  cause — ypur 
Honor  will  recall,  as  the  background  which  we  think  is 
necessary  for  your  Honor  to  be  advised  on — that  on  March 
12th  of  this  year  the  defendant,  John  Lewis,  on  behalf  of 
the  defendant,  the  International,  United  Mine  Workers, 
sent  a  letter  to  all  Union  members  and  held  a  press  confer¬ 
ence.  That  letter  is  set  out  in  full  as  Exhibit  “B”  to  John 
Lewis’  affidavit  filed  in  this  matter.  In  essence,  that  letter 
reviewed  what  had  transpired  before,  and  ended  with  the 
proposition  that  the  union,  paraphrasing  “reserves  the 
right  to  take  independent  action. 

Then,  on  March  12  of  1948,  the  defendant,  Lewis,  sent  a 
letter  to  all  union  members  of  the  International  Union, 
United  Mine  AVorkers  of  America,  in  which  he  had  advised 
that  the  contract  had  been  dishonored. 

The  Court:  On  what  date? 

Mr.  Morison:  This  was  on  March  12,  1948,  sir. 

On  the  following  Monday,  that  being  on  a  Friday,  the 
12th  of  March  being  a  Friday — on  the  following  Mondiy, 
which  was  the  15th  of  March,  and  continuing  until  about  the 
17th,  as  we  will  be  prepared  to  show,  the  United  Mine 
Workers  walked  out  from  their  work,  and  they  have  re¬ 
mained  away  from  their  work  since  that  time.  The  un¬ 
deniable  fact  remains  that  the  bituminous  mines  of 

9  this  country  remain  unmanned.  j 

Then,  on  March  16th,  which  was  on  Tuesday,  Mr. 
Ezra  Van  Horn,  one  of  the  co-trustees  of  the  Miner’s  Wel¬ 
fare  Fund,  addressed  a  letter  to  Mr.  Lewis  as  a  trustee  and 
Chairman  of  the  Welfare  Fund  requesting  him  to  join  in 
court  action  to  select  a  neutral  trustee,  the  neutral  trustee, 
Mr.  Murray  having  resigned  as  of  January  30th,  and  t}ie 
welfare  trusteeship  being  unable  to  operate.  No  reply  has 
been  filed  to  that  letter.  I 

Then  on  March  19th,  the  representatives  of  the  opera¬ 
tors,  a  majority  of  them,  signatory  to  the  1947  contract 
under  which  the  United  Mine  Workers  have  been  operat¬ 
ing,  sent  a  letter  to  Mr.  Lewis  as  President  of  the  Union 
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and  as  trustee,  inviting  him  to  discuss  any  matter  pertain¬ 
ing  to  that  contract  and  to  the  welfare  fund  if  the  miners 
returned  to  work. 

Between  that  date  and  March  23  the  Federal  Concilia¬ 
tion  and  Mediation  Service  invited  both  sides  to  meet,  on 
numerous  occasions  to  meet  and  adjust  their  differences. 
That  resulted  in  an  agreement. 

On  March  23rd,  the  President  of  the  United  States,  pur¬ 
suant  to  the  Labor-Management  Act  of  1947,  issued  an 
Executive  Order,  No.  9939,  in  which  he  established  a  fact¬ 
finding  board  to  inquire  into  the  issues  in  this  dispute  to 
make  a  report  to  him  of  the  facts,  and  the  motion  of 

10  the  parties.  That  was  accordingly  done,  after  some 
difficulty,  and  then,  on  April  3rd  the  defendant,  John 

L.  Lewis,  as  President  of  the  United  Mine  Workers,  sent  a 
letter  to  all  of  the  miners  in  wffiich  he,  in  effect,  reviewed 
the  various  matters  that  I  have  reviewed  now  to  this 
court,  and  asserted  his  position  to  be  as  follows. 

This,  your  Honor,  is  Exhibit  “D”  to  the  defendant  John 
L.  Lewis’  affidavit  filed  in  this  court. 

“Subsequent  to  my  circular  letter  to  you  of  March  12,  the 
press,  many  officials - ” 

The  Court:  As  I  understand  counsel,  the  matter  that 
counsel  is  reading  is  a  matter  of  record. 

Mr.  Morison :  It  is  a  matter  of  record. 

The  Court:  Proceed,  sir. 

Mr.  Morison:  “Subsequent  to  my  circular  letter  to  you 
of  March  12,  the  press,  many  officials  and  government,  and 
the  coal  operators  individually  and  collectively,  have  re¬ 
peatedly  charged  that  I,  by  the  message  of  March  12 — ” 
w'hich  was  the  letter  that  I  referred  to,  and  which  is  Ex¬ 
hibit  “C”  in  the  Lewis  affidavit — “authorized  or  directly 
suggested  or  indirectly  requested  or  recommended  a  stop¬ 
page  of  work,  or  as  some  have  called  it,  a  ‘strike’  in  pro¬ 
test  to  the  dishonoring  of  the  contract  (as  we  saw  it)  by 
the  coal  operators.  It  is  well  known  to  you  that  I  have 
not  in  connection  with  the  present  dispute  either  by 

11  the  circular  of  March  12  or  by  any  other  circular  or 
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document,  or  at  any  other  time,  authorized,  directed, 
suggested,  or  recommended  any  stoppage  of  work,  or  £ny 
continuance  of  any  stoppage,  and  I  do  not  now  do  so. 
Your  actions  in  this  regard  in  the  original  instance  were 
your  own,  individually  determined  by  you.  I  asked  you  on 
March  12  ‘to  discuss  the  matter  in  vour  local  union  so  that 
our  membership  may  be  fully  advised’.  Such  discussions 
as  may  have  been  held  or  which  you  may  hereafter  desire 
have  been  and  will  continue  to  be  on  your  own  initiative. 
As  far  as  I  know  it  is  still  the  inherent  right  and  privilege 
of  American  citizens  to  continue  to  exercise  the  right  of: 
free  speech  and  freedom  of  assembly.  Any  action  or  de¬ 
cision  which  you  may  now  care  to  take  continues  to  be 
entirely  for  your  own  determination  without  direction  of 
any  character  from  me,  or  from  any  of  your  International 
officers.  I  therefore  now  repeat  that  you  are  not  now 
under  and  have  never  been  under  any  order,  direction,  or 
suggestions,  express  or  implied  from  me,  or  any  of  the 
Union  officers,  to  cease  work  or  to  continue  to  cease  wdrk 
in  protest  to  the  present  dishonoring  (as  we  see  it)  of  the 
1947  contract.  I  now  report  factually  the  events  which 
have  occurred  and  the  situation  as  it  presently  exists. 
Signed,  John  L.  Lewis,  Trustee,  United  Mine  Workers  Wel¬ 
fare  and  Retirement  Fund,  and  President  of  the  United 
Mine  Workers  of  America.” 

12  On  the  very  day,  your  Honor  that  that  letter  went 
out  and  was  issued  to  the  press,  the  government  re  ¬ 
ceived  from  the  President  of  the  United  States,  after  he 
had  studied  and  had  made  himself  fully  acquainted  with  the 
fact  finding  board’s  report  submitted  to  him  under  law?  a 
direction  to  the  Attorney  General  to  proceed  to  invoke  the 
jurisdiction  of  this  court  and  to  secure  an  injunction.  That 
temporary  restraining  order,  upon  the  government’s  appli¬ 
cation,  was  issued  on  April  3rd,  at  7:30  p.m.  Notice  of 
that  was  immediately  carried  in  the  press,  on  the  radio,  and 
was  well  known. 

On  the  following  Monday,  the  5th  of  April,  at  11 :22  a.m., 
the  defendant,  John  L.  Lewis,  in  his  separate  capacities  as 
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Chairman  of  the  Welfare  Fund  and  President  of  the  Un¬ 
ion,  was  served  with  that  injunction. 

It  is  the  position  of  the  government,  and  it  is  unchal¬ 
lenged  so  far  as  we  are  able  to  find,  that  other  than  the 
self-serving  statement  which  I  have  just  adverted  to  as 
Exhibit  “C”  here,  nothing  has  issued  from  the  United 
Mine  Workers,  officials  to  end  this  strike,  to  follow  the 
mandate  of  the  Court,  and  that  that  situation  remains  until 
the  present. 

You  will  recall,  your  Honor,  that  as  the  defiance  of  the 
Court’s - 

The  Court:  Of  course,  the  question  as  to  whether 

13  or  not  it  is  a  strike,  is  a  question  of  law. 

Mr.  Morison:  I  agree  with  your  Honor. 

The  Court :  So  don ’t  use  the  word  ‘  ‘  strike  ’  \ 

Mr.  Morison:  All  right.  I  will  restrain  myself. 

The  Court :  That  is  the  thing  the  Court  has  to  decide. 

Mr.  Morison:  I  am  completing  the  conclusion  of  the 
government’s  position. 

The  Court:  I  am  not  criticizing  you,  but  I  think  it  is 
better  to  avoid  it,  and  let  the  Court  decide  the  question  of 
law. 

Mr.  Morison  i  I  think  you  are  right. 

Your  Honor  will  recall  that  in  that  situation  the  govern¬ 
ment  made  application  to  your  Honor,  to  this  court,  on 
April  7th,  by  our  verified  petition  in  which  we  recited  sub¬ 
stantially  the  facts  that  I  have  set  out  here  pointing  to  the 
provisions  of  the  order  which  had  issued  from  this  court  on 
the  3rd  of  April,  which  reads  as  follows : 

“Now,  Therefore,  It  Is  By  The  Court  This  3rd  day  of 
April,  1948. 

“Ordered  that  the  defendant,  International  Union, 
United  Mines  Workers  of  America,  hereinafter  sometimes 
referred  to  as  the  Union,  and  its  officers,  agents,  ser- 

14  vants  and  employees,  and  all  persons  in  active  con¬ 
cert  or  participation  with  them,  be  and  they  are 

hereby  restrained  pending  further  order  of  this  Court  from 
continuing  the  strike  now  in  existence  at  bituminous  coal 
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mines  throughout  the  United  States  of  America  owned  or 
operated  by  coal  operators  and  associations  signatory  to 
the  National  Bituminous  Coal  Wage  Agreement  of  1947, 
executed  at  Washington,  D.  C.,  July  8,  1948,  hereinafter 
referred  to  as  the  Agreement,  and  that  the  said  defendant, 
International  Union,  United  Mines  Workers  of  America, 
and  its  officers,  agents,  servants  and  employees,  and  all 
persons  in  active  concert  or  participation  with  them,  be  and 
they  are  hereby  restrained  pending  further  order  of  this 
Court  from  in  any  manner  engaging  in,  permitting  or  en¬ 
couraging  the  said  strike  or  its  continuation ; 

“And  It  Is  Further  Ordered  that  the  said  Union,  acting 
through  its  President  and  other  appropriate  officers, 
agents,  servants  and  employees,  forthwith  instruct  all 
members  of  the  said  Union  employed  in  the  bituminous 
coal  mines  covered  by  the  Agreement  to  cease  the  said 
strike  and  immediately  to  return  to  their  employment  and 
that  the  said  Union,  acting  through  the  said  officers,  agents, 
servants  and  employees,  cease,  desist  and  refrain  from 
ordering,  encouraging,  recommending,  instructing, 
15  inducing  or  in  any  wise  permitting  the  said  strike  to 
continue ; 

“And  It  Is  Further  Ordered  that  the  defendants  and 
each  of  them  and  their  officers,  agents,  servants  and  em- 
plo3*ees,  and  all  persons  in  active  concert  or  participatipn 
with  them,  be  and  they  are  hereby  restrained  pending  far¬ 
ther  order  of  this  Court  from  encouraging,  causing  or  en¬ 
gaging  in  a  strike  or  lock-out  at  any  bituminous  coal  mines 
covered  by  the  agreement,  or  from  in  any  manner  inter¬ 
fering  with  or  affecting  the  orderly  continuance  of  work 
at  the  said  coal  mines,  and  from  taking  any  action  which 
would  interfere  with  the  Court’s  jurisdiction;” 

Since  that  date,  your  Honor,  the  only  action  that  has 
come  from  the  defendant  has  been  the  filing  of  the  answer 
in  this  matter. 

The  Court:  The  filing  of  what? 

Mr.  M orison :  The  filing  of  the  answer  to  the  rule  which 
has  been  made  this  morning. 
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The  Court :  There  is  a  motion  to  dissolve  filed  also. 

Mr.  Morison:  And  there  is  a  motion  to  dissolve  the  in¬ 
junction,  yes,  sir. 

Now,  your  Honor,  it  is  the  position  of  the  government — 
we  need  not  labor  this  matter — that  it  is  fairly  clear  from 
the  facts  recited  that  there  has  been  a  defiance  of  this 
Court’s  order;  that  it  has  been  continuous  and  un- 

16  abated  since  11 :22  on  Monday,  April  5th,  and  that  it 
still  continues. 

The  Court:  Let  me  ask  you:  while  I  haven’t  read  the 
answer,  I  have  read  the  motion  to  dissolve  the  restraining 
order  and  the  motion  to  dissolve  the  restraining  order  raise 
a  question  of  fact.  The  motion  to  dissolve  the  restraining 
order,  as  I  understand  it,  claims  that  when  the  miners  left 
the  pits  and  went  home,  that  they  did  it  entirely  on  their 
own  volition.  The  Court’s  opinion  is  that  that  raises  a 
question  of  fact.  What  is  you  view? 

Mr.  Morison:  Well,  your  Honor,  if  it  does  raise  a  ques¬ 
tion  of  fact,  the  government,  of  course,  is  prepared  to  meet 
that  issue  of  fact. 

The  Court :  I  am  asking  you  this,  indirectly,  if  a  question 
of  fact  is  raised,  whether  that  part  of  the  controversy  does 
not  have  to  go  over  until  Wednesday,  if  the  defendant  de¬ 
mands  it. 

Mr.  Morison :  I  think  you  are  right,  sir.  It  is  a  question 
of  citation. 

The  Court:  Are  you  through,  sir? 

Mr.  Morison:  I  am  through. 

Mr.  Hopkins:  If  it  please  the  Court,  this  statement  is 
made  upon  the  record  in  return  to  the  rule  to  show  cause, 
and  is  made  in  behalf  of  the  International  Union,  United 
Mine  Workers  of  America,  John  L.  Lewis  as  Presi- 

17  dent,  International  Union,  United  Mine  Workers  of 

America - 

The  Court :  Will  you  excuse  me  a  minute? 

Is  it  satisfactory  to  you  for  this  matter  to  go  on?  Is  it 
satisfactory  to  the  defendant  for  this  matter  to  go  on  with¬ 
out  his  presence? 
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Mr.  Hopkins:  Yes,  sir.  And  I  think  the  statement  l  am 
making  here  will  demonstrate  the  reasons  very  quickly; 

The  Court :  There  are  aspects,  sir,  there  may  be  aspects 
of  alleged  criminal  contempt.  If  that  is  so,  I  expect  his 
presence  is  necessary,  sir.  I  don’t  believe  he  can  waive  it. 
Do  you? 

Mr.  Hopkins :  Under  the  status  of  the  facts  as  they  exist, 
we  suggest  yes,  sir,  for  the  reason  that  we  have  here  and 
will  offer  at  the  conclusion  of  this  statement,  an  affidavit 
from  the  defendant,  John  L.  Lewis,  in  his  capacity  as  Pres¬ 
ident  of  the  Union,  covering  all  factual  statements  that  will 
be  incorporated  in  my  statement  to  your  Honor  that  are 
not  already  part  of  the  record,  so  as  to  make  it  a  filed  docu¬ 
ment  in  this  case. 

The  Court :  J ust  one  minute,  if  you  will  excuse  the  Court 
just  one  minute. 

What  is  your  view  about  that?  j 

Mr.  Morison :  Our  view  about  it  is,  your  Honor,  I  know 
you  advert  to  rule  42  of  the  Rules  of  Criminal  Procedure. 

We  feel  that  this  is  really  a  preliminary  or  motion 
18  stage.  I  believe  that  it  will  be  necessary,  as  your 
Honor  suggests,  that  if  this  matter  goes  over  for  a 
hearings  on  Wednesday,  that  the  defendant  Lewis  be  here, 
present  in  person  because  the  allegation  is  criminal  con¬ 
tempt. 

The  Court :  I  understand.  All  right. 

Mr.  Hopkins:  And  to  which  we  accede  and  agree. 

It  is  made  in  behalf  of  the  named  respondents  and  each 
of  them. 

This  statement,  your  Honor,  is  presented  and  is  intend¬ 
ed  to  be  a  full  and  complete  disclosure  of  the  respondents’ 
position  and  the  position  of  each  of  them.  I  may  say  in 
passing  that  if  it  consumes  a  few  minutes  to  present,  I  ask 
your  Honor’s  indulgence  and  the  indulgence  of  counsel  in 
presentation  of  it,  because  it  is  believed  sincerely  that  as 
the  facts  are  unfolded  here  it  will  completely  clarify  the 
situation  as  it  now  exists,  it  will  expedite  the  presentation 
of  the  facts  in  the  orderely  procedure  of  the  court. 
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The  Court:  The  Court,  of  course,  is  going  to  hear  you 
fully,  Mr.  Hopkins.  But  the  Court  requests  you  very  sin¬ 
cerely  to  stay  within  the  legitimate  bounds  of  the  record. 
You  understand  clearly  what  I  mean? 

Mr.  Hopkins :  Yes,  sir.  And  I  will  be  very  glad  to  make 
myself  amenable  to  the  Court’s  suggestion  and  say  now 
that  the  matters  that  will  be  touched  upon  in  this  statement 
will  be  such  matters  as  have  been  related  bv  govern- 

j  o 

19  ment,  together  with  such  matters  as  may  be  already 
factually  in  the  record  by  the  pleadings,  and  any 

other  facts  that  might  ensue,  we  propose  to  handle  them 
and  verify  them  by  the  affidavit,  of  Mr.  Lewis,  the  defend¬ 
ant  here. 

On  April  7,  1948,  your  Honor  on  the  petition  of  the  At¬ 
torney  General  of  the  United  States,  issued  a  rule  to  show 
cause  why  the  International  Union,  United  Mine  Workers 
of  America,  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  “should  not  be 
punished  as  and  for  a  contempt  of  this  court.”  This  rule 
was  predicated  upon  an  alleged  violation  of  a  Treasury 
Restraining  Order  issue  ex  parte  by  Justice  McGuire  on  the 
night  of  April  3, 1948. 

The  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  and  John  L.  Lewis,  as  President,  International  Union, 
United  Mine  Workers  of  America,  have  no  desire  and  no 
intent  to  refuse  or  withhold  due  and  proper  and  full  recog¬ 
nition  of  the  Court’s  authority.  On  the  contrary,  it  is  their 
desire  and  the  desire  of  each  of  them  now  and  at  all  times 
to  accord  full  and  complete  deference  to  the  Court  and  to 
all  the  courts  of  our  country. 

The  Respondents,  and  each  of  them,  believed  at  the  time 
of  the  issuance  of  the  Temporary  Restraining  Order  and 
now  believe  that  the  statutory  provisions  upon  which  the 
Government  predicates  its  case,  its  right  to  injunc- 

20  tive  relief  are  repugnant  to  the  first,  Fifth,  and 
Thirteenth  Amendents  to  the  Constitution  of  the 

United  States,  and  are  therefore  void. 
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The  defendants  likewise  believe,  your  Honor,  and  be¬ 
lieved  at  the  time  of  the  issuance  of  the  order,  that  the 
Temporary  Restraining  Order  is  void  and  beyond  the 
Court’s  jurisdiction  because  it  contravenes  the  First,  Fifth, 
and  Thirteenth  Amendments  to  the  Constitution  of  the 
United  States. 

The  Respondents  further  believed  and  believe  now  that 
the  violation  of  the  miners’  right  to  stop  work  and  free¬ 
dom  from  involuntary  servitude  is  explicit  in  the  Court’s 
direction  that  the  Union  shall  order  the  miners  to  return  to 
their  employment.  Since  the  Court  may  not  legally  com¬ 
mit  the  Union  members  employed  in  the  bituminous  coal' 
fields  to  involuntary  servitude,  it  may  not  legally  effectuate 
such  result  through  its  mandatory  order  that  defendants 
accomplish  such  status  for  the  union ’s  members. 

The  Respondents  further  believed  then  and  believe  now 
that  they  have  committed  no  act  which  justified  the  issuance 
of  the  Restraining  Order  against  them,  or  either  of  them. 

They  further  believed  then,  sir,  and  believe  now  that  the 
Restraining  Order  is  violative  of  section  502  of  the  Laborr 
Management  Relations  Act  of  1947,  as  well  as  the  National 
Bituminous  Coal  Wage  Agreement  of  1947. 

21  The  defendants,  and  each  of  them,  in  good  faith— 
and  the  words  “good  faith”  are  used  without  equivor 
cation  and  at  all  times  also  believed  and  do  now  believe 
and  aver  that  no  “strike’  ’as  alleged  by  Government  has 
ever  been  authorized,  called,  recommended  or  suggested; 
directly  or  indirectly,  by  the  Respondents,  or  either  of 
them,  or  any  other  person  or  persons  acting  in  their  behalf 
or  in  concert  with  them.  The  Respondents,  and  each  of 
them,  deny  that  they,  or  either  of  them,  have  encouraged; 
caused,  engaged  in  a  “strike”  at  the  bituminous  coal  minesi 
they  deny  interfering  with  or  having  affected  the  orderly 
continuance  of  work  at  the  said  coal  mines,  have  engaged 
in,  or  are  continuing  to  engage  in,  a  course  of  action  which 
is  interfering  with  this  Court’s  jurisdicton. 

The  Respondent,  John  L.  Lewis,  as  President  of  the  Un¬ 
ion  and  as  Trustee  of  the  United  Mines  Workers  of  Amer^ 
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ica  Welfare  and  Retirement  Fund,  on  April  7,  1948,  under 
oath  so  averred  in  an  affidavit  attached  to  Respondents’ 
motion  to  dissolve  and  vacate  the  restraining  order,  which 
motion  is  now  pending  before  this  Court.  Respondents  de¬ 
sire,  and  this  is  without  equivocation  or  reservation,  that 
a  full  disclosure  of  their  position  and  the  facts  surrounding 
this  litigation  be  made  known  to  this  Court  in  this  return 
to  the  rule,  and  therefore  that  we  first  address  our  atten¬ 
tion  to  a  portion  of  the  affidavit  just  referred  to,  filed  by  the 
defendant  under  oath,  attached  to  the  motion  to  dis- 

22  solve  the  temporary  restraining  order. 

Omitting  formal  parts  of  it,  that  affidavit  says,  in 
the  name  of  the  respondent,  Lewis,  that : 

44 1  am  the  representative  of  the  United  Mines  Workers 
of  America  on  the  Board  of  Trustees  of  the  ‘United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund’  creat¬ 
ed  by  the  National  Bituminous  Coal  Wage  Agreement  of 
1947,  and  am  the  Chairman  of  said  Fund”. 

The  affidavit  says  “The  1947  agreement  provided  among 
other  things,  that  the  trustees  of  the  Fund  shall - ”  I  re¬ 

peat,  the  agreement  says  “shall  designate  a  portion  of  the 
payments  to  be  made  therein  ‘to  be  used  for  providing  for 
pensions  or  annuities  for  the  members  of  the  United  Mine 
Workers  of  America  or  their  families  or  dependents,  and 
such  other  persons  as  may  be  properly  included  as  benefi¬ 
ciaries  thereunder’  ”. 

Your  Honor,  during  the  ten-month  period,  since  July 
7,  1947,  the  date  of  the  execution  of  this  national  agree¬ 
ment,  during  the  ten-month  period  which  has  ensued  since 
the  effectuation  of  the  agreement,  the  affiant  continued  to 
obtain  compliance  by  the  Trustees  to  that  section  of  the 
agreement  quoted  above,  and, 

“although  my  co-Trustees  as  early  as  September  3, 
1947  mutually  agreed  that  the  plan  for  said  pension  fund 
as  proposed  by  me” — the  affiiant — “set  a  fair  and 

23  reasonable  standard,  it  has  not  been  put  into  effect.  ’  ’ 
That  is  of  the  date  of  this  affidavit.  April  7th  of  this 


year. 
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“On  January  20,  1948  (the  neutral  trustee  having  re¬ 
signed),  the  operator  trustee,  Mr.  Van  Horn,  continuing  to 
delay  activation  of  said  pension  fund,  I  addressed  to  Mr. 
Benjamin  Fairless,  President  of  United  States  Steel  Cor¬ 
poration  and  Mr.  George  Humphrey  of  the  Pittsburgh  Con¬ 
solidation  Coal  Company,  a  joint  letter,  this  being  the  same 
letter  referred  to  by  the  Board  of  Inquiry - ” 

but  strangely  enough,  not  by  the  Board  of  Inquiry  fully  set 
out  in  its  report.  It  is  referred  to  on  page  9  of  Exhibit  “If)” 
of  the  Board  of  Inquiry  Report. 

The  affiant  attaches  to  this  affidavit  from  which  I  read 
now  on  file,  with  our  motion,  a  full  copy  of  that  letter  wh}ch 
the  Board  fails  to  disclose  in  its  entirety. 

“This  letter  was  jointly  addressed  to  the  two  named  in¬ 
dividuals  and  so  written  because  the  said  Messrs.  Fairless 
and  Humphrey  in  truth  and  in  fact  were  the  persons  who 
negotiated  with  me,  as  President  of  the  United  Mine  Work¬ 
ers  of  America,  the  National  Bituminous  Coal  Wage 
Agreement  of  1947.  These  two  men  first  approached  me  to 
negotiate  a  new  agreement  (to  replace  the  then  re- 
24  cently  expired  agreement),  and  I  met  with  them  at 
their  request.  It  was  fully  and  completely  known 
to  them - ” 

I 

Messrs.  Humphrey  and  Fairless,  and  to  each  of  them — — 

“and  agreed  to  by  them,  that  such  Agreement  as  we 
might  negotiate  was  to  become  the  new  National  Bitumi¬ 
nous  Coal  Wage  Agreement,  and  it  did  become  the  new  cur¬ 
rent  1947  agreement.  Together  with  other  representatives 
of  the  Union,  I  held  a  number  of  lengthy  conferences  with 
Fairless  and  Humphrey  alone.  ’  ’ 

The  Court:  You  are  reading  from  the  affidavit? 

Mr.  Hopkins:  Yes,  sir. 

24  “After  these  detailed,  careful,  and  prolonged  con¬ 
ferences  and  talks,  we,  i.e.  Fairless  and  Humphrey 
on  the  one  hand  in  behalf  of  the  industry,  and  I  on  the  other 
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in  behalf  of  the  Union  agreed  upon  all  the  principal  points 
at  issue  in  the  negotiation  of  a  new  agreement,  including 
the  provision  for  a  Welfare  Fund.  Then,  and  only  then, 
did  other  representatives  of  Messrs.  Fairless  and  Hum¬ 
phrey  and  other  operators  enter  the  conferences,  and  then 
only  to  reduce  to  writing  the  agreements  reached  between 
Messrs.  Fairless  and  Humphrey  and  myself.  Messrs.  Fair¬ 
less  and  Humphrey  were  fully  informed  of  and  completely 
aware  of  the  Union’s  views  in  reference  to  a  Pension  Fund, 
its  purposes,  and  that  it  was  to  be  made  available  to  re¬ 
tire  members  of  the  United  Mine  Workers  of  America.  All 
representatives  of  all  the  operators  who  participated  in  the 
ensuing  conferences  to  draft  the  Agreement  were  likewise 
informed  of  and  made  fully  aware  of  the  Union’s  position 
in  reference  to  the  purposes  of  the  Pension  Fund  and  the 
participation  in  the  Pension  Fund  by  retired  members  of 
the  Union. 

“Messrs.  Fairless  and  Humphrey  refused  to  meet  with 
me  in  response  to  my  letter  of  January  20,  1948.  Mr.  Van 
Horn  continued  to  delay  my  every  attempt  to  activate 
the  Pension  Fund.  I  have  had  and  have  now” 

26  as  of  the  date  of  this  affidavit — every  reason  to  be¬ 
lieve,  and  he  believes  now,  at  a  time  subsequent  to 
the  date  of  this  affidavit, 

“ — and  do  believe  now,  and  so  aver,  that  Messrs.  Fair¬ 
less  and  Humphrey  were,  through  their  representatives, 
fully  aware  of  and  parties  to  Mr.  Van  Horn’s  delaying  tac¬ 
tics;  and  so  were  many,  if  not  all,  of  the  major  operating 
companies  signatory  to  the  1947  Agreement.  The  1947 
Agreement — incontradistinction  to  prior  Agreements — did 
not  create  or  provide  for  a  standing  negotiating  commit¬ 
tee  of  operators  authorized  to  speak  for  the  industry  during 
the  life  of  the  Agreement.  Therefore,  when  Messrs.  Fair¬ 
less  and  Humphrey,  the  original  negotiators,  refused  to 
meet  with  me  in  collective  bargaining  to  resolve  the  Pen¬ 
sion  dispute,  I  had  available  to  me  no  responsible  operator, 
no  responsible  operator’s  representatives,  with  whom  I 
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might  confer  or  bargain  in  an  effort  to  resolve  the  Pension 
dispute.  It  was  my  intention  and  desire  to  resolve  the  dis¬ 
pute  quietly  and  without  disturbance  to  the  industry,  and 
it  was  for  this  reason  I  suggested  no  publicity  to  FairJess 
and  Humphrey  in  my  communication  of  January  20,  ”j 

attached  to  this  affidavit,  and  I  interpolate  from  the  affi¬ 
davit  to  again  remind  the  Court  that  the  affidavit^  as 

27  previously  stated — that  the  Board  of  Inquiry  did 
not  incorporate  that  letter  in  full.  It  contains  the 

statement  that  I  just  quoted  from  the  affidavit,  although  it 
was  made  public — the  report  and  not  the  letter. 

“Messrs.  Fairless  and  Humphrey,  and  all  other  signa¬ 
tory  operators,  have  been  at  all  times  and  now  are  aware 
of  that  section  of  the  1947  Agreement  which  provides  as 
follows : 

! 

“  ‘Action  which  may  be  required  hereunder  by  the  Oper¬ 
ators  for  the  appointment  of  a  successor  Trustee  repre¬ 
senting  them,  or  which  may  be  required  in  connection  with 
any  other  matter  hereunder,  may  be  taken  by  those  Opera¬ 
tors  who  at  the  time  are  parties  hereto,  and  authorization, 
approval,  or  ratification  of  Operators  representing  fifty- 
one  percent  or  more  of  the  coal  produced  for  use  or  sale 
during  the  calendar  year  previous  to  that  in  which  the  ac¬ 
tion  is  taken  shall  be  sufficient  and  shall  bind  all  Opera¬ 
tors.’  ” 

Your  Honor,  on  January  20,  1948,  when  this  respondent 
Lewis  approached  Messrs.  Fairless  and  Humphrey,  and  at 
all  times  subsequent  thereto,  these  Operators,  signatory  to 
the  agreement,  had  and  now  have  full  contractual  means 
of  resolving  this  Pension  dispute  by  use  of  the  contract 
quoted  above,  and  at  the  time  of  the  execution  of 

28  this  affidavit  they  had  not  seen  fit  to  exercise  it.  j 

Mr.  Morison:  If  your  Honor  please,  I  am  reluc¬ 
tant  to  interfere  with  my  brother  here  in  his  answer  on  this, 
and  I  feel  that  he  should  state  his  position.  I  have  stopped 
here,  because  he  has  gotten  to  Page  4  of  the  affidavit,  which 
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is  before  this  Court.  Everything  that  has  been  said  is  in 
the  affidavit.  It  is  the  position  of  counsel  for  the  Govern¬ 
ment,  your  Honor,  that  there  is  only  one  issue,  and  that  is 
the  answer  on  the  rule.  “What  did  you  do?  Did  you 
comply  with  the  Court’s  order?  If  you  have  complied  with 
the  Court’s  order,  then  you  should  say  so.” 

The  affidavit  is  a  part  of  the  moving  papers  here ;  it  has 
been  sworn  to.  Although  I  certainly  don’t  want  to  infer 
that  I  would  in  any  way  take  my  brother’s  time  away,  I  do 
feel  this  is  a  waste  of  the  Court’s  time,  and  that  the  issue 
is  not  being  made,  your  Honor. 

I  suggest  that  we  go  to  issue  on  the  rule. 

The  Court :  What  counsel  for  defendants  says  is  that  the 
Court  is  without  jurisdiction,  because  the  preliminary  re¬ 
straining  order  is  violative  of  the  First,  Fifth,  and  Thir¬ 
teenth  Amendments  of  the  Constitution. 

Then  he  says  further  that,  whether  it  is  or  it  isn’t,  the 
defendant  Lewis  had  nothing  to  do  with  causing  the  miners 
to  leave  the  mines. 

Strictly  speaking,  both  of  these  arguments,  both 
29  of  these  statements  made,  are  beside  the  point,  and 
they  are  beside  the  point  because  the  matter  has  to 
be  taken  up  on  Wednesday,  and  when  it  it  taken  up  on 
Wednesday  both  matters  of  fact  and  matters  of  law  will 
have  to  be  fully  considered  by  the  Court  and  fully  argued. 

But  the  question  is  whether  or  not  the  Court  ought  to, 
in  a  case  of  this  kind,  which  is  a  matter  of  wide  public  in¬ 
terest,  restrict  and  interefere  with  these  statements. 

The  Court  does  think  that  counsel  for  the  defendant  is 
now  going  outside  of  the  record,  going  outside  of  the  legal 
questions — certainly  legal  questions  which  will  be  involved 
not  on  the  question  of  injunction  but  on  the  question  of  the 
restraining  order. 

As  far  as  I  can  see  from  the  proceedings  thus  far — I 
haven’t  read  your  answer — as  far  as  I  can  see  from  your 
answer  to  the  restraining  order,  you  make  a  defense  on 
constitutional  grounds,  and  you  also  make  a  defense  on  the 
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ground  that  your  clients  have  not  in  any  way  induced  the 
miners  to  leave  the  mines. 

On  those  two  questions  the  Court  is  inclined  to  let  you 
continue,  but  the  Court  thinks  it  is  proper  to  remind  you 
that  your  present  argument  seems  to  be  involved  with  the 
merits  of  the  controversy  between  the  Operators  and  the 
Union. 

Now,  that  issue  is  not  before  the  Court.  If  the 

30  issue  was  before  the  Court  as  to  whether  or  not  it 
was  a  reasonable  thing  for  the  miners  who  are  sixty 

years  old,  and  who  have  been  in  the  mines  for  twenty  years, 
whether  they  are  employed  or  not  at  the  time  of  the  Agree¬ 
ment  to  receive  a  pension  of  $100,  I  expect  you  would  re¬ 
ceive  very  sympathetic  consideration  by  the  Court. 

Mr.  Hopkins :  Thank  you,  your  Honor. 

The  Court :  But  that  isn ’t  the  issue  before  the  Court. 

Mr.  Hopkins :  Not  at  the  moment;  no,  sir. 

The  Court :  Do  you  agree  that  that  is  not  the  issue  before 
the  Court? 

Mr.  Hopkins:  The  basis  of  the  $100,  the  sixty  years,  cer¬ 
tainly  not,  sir. 

If  your  Honor  would  permit  me  to  say  this:  It  was  the 
intention  of  counsel  to  read  into  the  record  here  these  factb, 
for  several  reasons.  First,  it  is  in  response  to  the  rule, 
your  Honor.  The  facts  that  are  set  out  in  the  affidavit  are 
in  response  to  the  rule,  and  in  addition  to  that  they  in¬ 
volve  certain  factual  statements  made  by  counsel  as  to  the 
happenings  on  March  12,  on  March  19,  on  March  23,  and  dm 
April  3,  and  for  that  reason,  in  addition  to  the  fact  that 
we  desire  to  have  it  completely  before  this  Court  and  then 
to  state  factually  what  the  situation  is  right  up  to  this  hour, 
and  the  defendants’  position,  was  the  reason  that  we  want¬ 
ed  it  on  the  record,  your  Honor. 

31  If  vour  Honor  feels  that  it  is  too  tedious  to  allo\v 


counsel  to  read  into  the  record,  for  the  reasons  stat 


ed,  the  facts  in  the  affidavit,  I  certainly  would  accede  to 


your  Honor’s  views,  but  I  repeat,  as  we  view  it  it  is  made 
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into  the  record  now  at  this  juncture,  as  part  of  the  return 
of  the  rule. 

The  Court:  As  I  understood  the  later  remarks  of  coun¬ 
sel,  they  are  argumentative  of  the  facts  stated  in  the  affida¬ 
vit  of  Mr.  Lewis,  and  not  the  facts  themselves.  Am  I  cor¬ 
rect? 

Mr.  Hopkins:  I  stand  corrected  on  that.  I  will  make  no 
interpolation  whatever.  I  did  not  intend  to  intrude  on  the 
Court’s  indulgence. 

The  Court :  I  know  perfectly  well  that  when  counsel  are 
arguing  the  case  they  naturally  become  interested — I  al¬ 
ways  did — and  I  haven ’t  any  criticism  except  that  we  have 
got  to  have  orderly  procedure  in  order  to  have  this  case 
decided  properly. 

Mr.  Hopkins:  Yes,  sir,  and  I  shall  accede  to  your  Hon¬ 
or’s  wishes  and  quote  without  any  interpolations  of  any 
character  from  this  affidavit,  and  thereafter  there  are  cer¬ 
tain  statements  to  be  made. 

The  Court :  That  settles  it,  then. 

Mr.  Hopkins:  “Inquiries  and  requests  from  the  rank 
and  file  membership  of  the  Mine  Workers  continued  to 
multiply,  seeking  information  on  the  status  of  the 
32  Pension  Fund  and  appealing  for  its  assistance.  I 
deferred  as  long  as  possible  any  public  action,  but 
on  February  2,  1948,  felt  that  the  industry  and  all  opera¬ 
tors  signatory  to  the  1947  Agreement  should  know  that  the 
contract  was  being  dishonored  as  a  result  of  the  conduct 
of  their  Trustee  representative,  Mr.  Van  Horn. 

“I,  therefore,  addressed  a  circular  letter  on  that  date 
to  all  operators  signatory  to  the  Agreement.  I  attach  a 
copy  of  said  circular  letter  to  this  affidavit,  marked  Exhibit 
B,  and  make  it  a  part  hereof.  I  did  not  send  this  circular 
letter  to  the  membership  of  the  Union  or  make  it  public. 
This  notice  reserving  for  the  Union  ‘the  right  at  will  to  take 
any  independent  action  necessary  to  the  enforcement  of 
the  contract’  was  the  Union’s  way  and  my  way  of  again 
trying  to  invite  operator  cooperation  and  find  some  respon¬ 
sible  group  of  operators  able  to  resolve  the  dispute.  It  was 
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not  in  any  manner  a  ‘strike’  notice  or  an  invitation  or  rec¬ 
ommendation  to  the  membership  of  the  Union  to  do  any¬ 
thing.  It  has  been  traditional  in  the  industry — and  well 
known  to  the  operators  by  custom  and  previous  practice — 
that  the  Union  used  this  means  to  notify  the  operators  that 
collective  bargaining  was  required  to  obtain  contract  com¬ 
pliance.  This  particular  notice  I  deemed  necessary 

33  and  essential  because,  as  stated  above,  there  was 
then  in  existence  no  outstanding  authorized  operator 

negotiating  committee.  I 

“Between  February  2  and  March  12, 1  awaited  overtures 
from  Messrs.  Fairless  and  Humphrey,  or  any  other  respon¬ 
sible  group  of  operators  or  their  representatives,  in  the 
hope  and  the  belief  that  they  would  appear.  None  appear¬ 
ing  and  the  dispute  remaining  unresolved,  with  Trustee 
Van  Horn  making  no  offer  and  proposing  no  plan  of  any 
kind  of  his  own  in  behalf  of  the  industry,  I  felt  it  my  duty 
at  long  last  to  advise  the  members  of  the  Union  the  time 
status  of  the  Pension  Fund  to  which  they  were  continuously 
and  in  mounting  numbers  inquiring  of  the  International 
Office.  I  felt  and  concluded  that  the  members  of  the  Union 
in  whose  behalf  and  for  whose  benefit  the  contract  was 
made  were  entitled  to  a  report  from  me — as  the  Union’s 
President  and  their  Trustee — in  answer  to  their  inquiries 
and  requests.  I  felt  and  concluded  that  they,  as  the  bene¬ 
ficiaries  of  the  contract  and  as  potential  applicants  for 
pensions,  should  know  the  position  of  the  International 
Office  on  the  subject. 

“I,  therefore,  issued  the  circular  of  March  12,  it  being 
the  first  official  or  unofficial  utterance  from  the  Inter- 

34  national  Office  or  from  me,  even  though  the  matter 
had  been  delayed  for  eight  months.  I  attach  a  copy 

of  said  circular  hereto,  mark  it  Exhibit  C,  and  make  it  a 
part  of  this  affidavit. 

“I  did  not  then  directly  or  indirectly  order,  advise,  sug¬ 
gest  or  recommend  any  action  on  the  part  of  the  member¬ 
ship  for  stoppage  of  work,  either  collectively  or  individ¬ 
ually.  Neither  did  I  then  or  at  any  time  thereafter  unoffi- 


232 


daily,  secretly,  orally,  or  in  writing  or  in  any  other  manner, 
order,  direct,  suggest  or  recommend  to  any  officer,  agent 
or  member  of  the  Union,  or  to  any  other  person  or  persons, 
to  aid,  encourage,  abet,  suggest,  or  to  cause  any  cessation 
or  stoppage  of  work  on  the  part  of  any  mine  worker,  either 
individually  or  collectively. 

“I  specifically  and  specially  deny  all  charges  or  state¬ 
ments  from  the  operators  signatory  to  the  contract  or  the 
alleged  findings  of  the  Board  of  Inquiry  to  the  effect  that 
I  caused,  or  sought  to  cause,  any  stoppage  or  cessation  of 
work  by  any  miners,  individually  or  collectively.  I  further 
specifically  and  specially  deny  any  and  all  statements  or 
conclusions  made  by  the  Government  in  its  Bill  of  Com¬ 
plaint  or  by  the  Board  of  Inquiry  in  its  Report  to  the  Presi¬ 
dent  that  ‘a  strike’  was  called,  suggested,  recommended,  or 
caused  by  me,  or  by  any  other  authorized  officer  or 
35  agent  of  the  Union.  I  attach  hereto  and  make  a  part 
hereof  as  Exhibit  D  a  circular  to  the  membership 
executed  by  me  on  April  3,  1948,  and  incorporate  it  in  full 
as  a  part  of  this  affidavit. 

“The  1947  Agreement,  on  page  1,  second  paragraph,  spe¬ 
cifically  provides  that  it  ‘shall  cover  the  employment  of 
persons  employed  in  the  bituminous  coal  mines  covered  by 
this  Agreement  during  such  time  as  such  persons  are  able 
and  willing  to  work.’  The  contract,  and  this  particular  sec¬ 
tion  are  well  known  to  the  members  of  the  Union  and  have 
been  at  all  times  prior  to  the  notice  of  February  2  and  the 
circular  of  March  12,  hereinabove  refered  to.  I  made  no 
mention  of  this  particular  contractual  provision  in  connec¬ 
tion  with  the  pending  pension  dispute  at  any  time  officially 
or  unofficially  in  the  circulars  or  otherwise.  I  felt  and  be¬ 
lieved  that  the  members  of  the  Union  could  and  would  make 
their  own  individual  decisions  as  they  alone  desired. 

“The  stoppages  which  have  occurred  I  aver  and  repeat 
have  been  and  are  those,  and  those  alone,  which  the  men 
affected  thereby  individually  and  of  their  own  volition  de¬ 
termined.  The  members  of  the  United  Mine  Workers  of 
America  are  free  agents  in  this  dispute,  have  been  at  all 
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times,  and  are  now  under  no  compulsion  or  direction,  ex¬ 
press,  or  implied,  from  the  International  Union,  its  Inter¬ 
national  officers  or  any  of  its  authorized  officers, 

36  agents  or  representatives.  Signed,  John  L.  Lewis.’ ’ 

and  sworn  to  by  him  on  April  7th,  I  believe  it  was,  1948. 

That  completes  the  affidavit.  But  let  it  be  said  in  fur¬ 
ther  response  to  the  return  to  the  rule,  that  Exhibit  “D”, 
circular  to  the  membership  refered  to,  and  just  read,  was 
prepared  and  issued  prior  to  the  release  by  the  President 
of  the  United  States  of  the  report  made  to  him  by  the 
Board  of  Inquiry  and  prior  to  the  Presidential  directive  to 
the  Attorney  General  and  prior  to  the  issuance  on  the  night 
of  April  3,  1948,  of  the  Temporary  Restraining  Order,  i 

This  sequence  of  events  is  called  to  the  Court’s  attention 
because  some  of  the  press  and  others  have  averred  that 
this  circular  of  April  3rd  was  prepared  and  delivered  sub¬ 
sequent  to  the  actions  of  the  President,  the  Attorney  Gen¬ 
eral  and  Justice  McGuire.  Such  was  not  the  case. 

I  had  intended  to  advert  to  as  a  part  of  the  declaration 
and  statement  the  circular  of  April  3rd,  but  inasmuch  as 
counsel  for  the  government  has  read  into  the  record  on  his 
statement  the  main  portion  of  it,  I  pass  that,  inasmuch  it  is 
in  the  record  already. 

Now,  your  Honor,  subsequent  to  the  issuance  of  said 
circular  of  April  3rd,  the  government  obtained  its  ex  parte 
Restraining  Order  on  the  night  of  Saturday,  April  3rd,  and 
Respondents  not  only  were  served  but  they  accepted 

37  service  thereof  in  the  forenoon  of  Monday,  April 
5th.  Within  two  days  after  service,  i.e.,  in  the  fore¬ 
noon  of  Wednesday,  April  7th,  Respondents  filed  in  this 
Court  their  motion  to  dissolve  and  vacate  the  Temporary 
Restraining  Order,  which  motion  is  now  pending,  awaiting 
hearing  on  its  merits. 

Such,  therefore,  was  the  Respondents’  situation  as  it 
existed  when  the  Temporary  Restraining  Order  was  issued 
and  their  situation  when  your  Honor’s  rule  was  issued. 
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At  11:00  a.m.  on  Saturday,  April  10th,  the  Respondent 
John  L.  Lewis  responded  to  a  request  of  the  Speaker  of 
the  House  of  Representatives  of  the  United  States  Con¬ 
gress  and  acceded  to  his  request,  that — 

The  Court:  The  Court  doesn’t  think  that  that  is  a  mat¬ 
ter  of  any  interest  in  this  controversy,  sir,  and  the  reason 
is  this :  Anything  that  he  might  have  done  in  response  to 
the  request  of  Speaker  Martin  would  not  be  in  compliance 
with  any  order  of  this  Court,  and  therefore  the  Court  does 
not  think  it  is  material. 

Mr.  Hopkins:  You  Honor,  if  you  will  pardon  an  indul¬ 
gence,  I  would  like  the  statement  to  be  made  for  this  rea¬ 
son:  that  there  will  develop,  in  just  a  few  moments,  the 
action  taken  based  upon  this,  and  for  the  information  of  the 
Court  officially  and  for  the  records,  we  felt  it  should  be 
presented  to  you  because  the  matter  in  question  of  compli¬ 
ance  which  your  Honor  just  alludes  to  will  be  di- 
38  rectly  answered  in  just  a  moment.  For  that  reason 
I  ask  your  indulgence  to  be  allowed  to  go  into  the 
sequence  of  events. 

The  Court:  Proceed,  sir. 

Mr.  Hopkins :  Responding  to  the  request  of  the  Speaker 
of  the  House  of  Representatives,  he  acceded  to  the  request 
that  a  third  and  neutral  trustee  to  the  1947  Welfare  Fund 
proposed  by  him,  be  immediately  accepted.  The  Respond¬ 
ents  did  then  and  there  accept  the  proposal  so  made  and  the 
nominee,  Honorable  H.  Styles  Bridges,  a  member  of  the 
United  States  Senate,  accepted  the  appointment. 

Thus,  for  the  first  time  since  the  resignation  of  the  for¬ 
mer  Trustee.  Murray,  i.e.,  January  16,  1948,  did  Respond¬ 
ents  have  afforded  to  them  or  either  of  them,  an  opportun¬ 
ity  to  again  attempt  the  activation  of  the  1947  Welfare 
Fund  and  the  designation  of  the  Pension  Fund.  It  has  been 
constantly  borne  in  mind  and  recognized  by  Respondents 
that  the  grievances  of  the  individual  miners  and  their  pres¬ 
ent  protest  (as  evidenced  by  their  voluntarily  determined 
work  stoppages)  against  their  failure  to  obtain  the  adop- 


tion  of  a  Pension  Plan  could  be  settled  and  resolved  most 
expeditiously  by  the  recreation  of  the  Board  of  Trustees! 

Consequently,  Respondent  Lewis,  as  Chairman  of  the 
1947  Fund  immediately  after  the  selection  of  and  an  ac¬ 
ceptance  by  the  new  neutral  trustee  of  his  appoint- 

39  ment,  did  call  the  Board  of  Trustees  into  special  ses¬ 
sion  on  Sunday,  April  11th,  at  10 :00  a.m. 

This  meeting  has  been  held  and  active  consideration  is 
now  being  given  to  the  resolution  of  the  issues  which  caused 
the  individual  miners  to  cease  their  work  in  the  original 
instance.  The  adoption  of  an  adequate  and  equitable  pen¬ 
sion  plan  has  been  adopted  by  the  Board,  as  of  the  time  of 
this  speaking,  achieved  this  morning. 

Subsequent,  therefore,  to  the  reconstitution  of  the  Board, 
and  the  meeting  of  this  morning,  and  the  agreement 
reached,  as  will  be  proclaimed  to  the  public  and  possibly 
has  already  been  proclaimed  by  the  Board  of  Trustees  in 
formal  session,  there  has  been  by  the  Respondents,  your 
Honor,  in  light  of  the  situation  that  has  been  presently 
presented  to  you,  and  the  agreement  by  the  trustees  to  re¬ 
solving  this  dispute  having  been  reached,  there  has  been 
by  the  Respondents,  by  each  and  all  of  them,  sent  to  each 
and  all  of  the  District  presidents  and  all  members  of  the 
International  Executive  Board  of  the  United  Mine  Workers 
of  America  in  all  bituminous  coal  districts  of  the  United 
States,  the  following  telegram,  dated  today,  and  I  quote  it : 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
Trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  the  Honorable  H.  Styles 

40  Bridges  who  has  accepted  the  appointment.  An 
early  resolution  of  the  questions  at  issue  may  now 

be  expected.” 

I  interpolate  to  say  this  telegram  was  drafted  before  the 
actual  agreement  was  reached,  but  it  has  been  reached  and 
proclaimed. 
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Continuing  the  telegram:  “Your  voluntary  cessation  of 
work  should  now  be  terminated  and  your  protest  ended.  It 
is  the  belief  of  the  International  Union  and  your  officers 
that  the  production  of  coal  should  be  resumed  forthwith.  It 
is  to  your  best  interests  and  those  of  our  Union  and  the 
public  welfare  that  this  be  done.  Therefore,  you  are  now 
officially  advised  that  you  should  return  to  your  usual  em¬ 
ployment  immediately  upon  receipt  of  this  telegram.  This 
message  is  sent  in  behalf  of  the  International  Union  as  well 
as  in  my  official  capacity  as  President,  (signed)  John  L. 
Lewis,  President,  United  Mine  Workers  of  America.’ ’ 

And  in  addition  thereto,  your  Honor,  there  being  25  or  26 
members,  district  presidents  to  whom  this  wire  has  gone, 
it  has  gone  to  each  of  the  several  25  or  26  members  of  the 
International  Executive  Board. 

In  addition  thereto,  as  of  this  date,  there  has  been  dis¬ 
patched  to  all  of  the  2,750  local  union  in  the  United 
41  States,  or  approximately  that  number,  the  follow¬ 
ing  telegram:  “Pensions  granted,  the  agreement  is 
now  honored;  signed,  John  L.  Lewis.” 

In  addition  to  that,  your  Honor,  I  think  it  should  be  said 
to  you,  fully  developing  the  situation  that  the  duly  accredit¬ 
ed  representatives  of  the  respondents  have  since  April  8th, 
and  now  are  meeting  with  representatives  of  the  bitumi¬ 
nous  operators,  though  Messrs.  Fairless  and  Humphrey, 
the  principal  negotiators,  are  not  present. 

Your  Honor,  these  respondents,  the  International  Union, 
Mr.  Lewis  as  its  President,  submit  to  you,  sir,  that  these 
acts,  as  have  been  enumerated  in  the  statement  about  to  be 
concluded,  together  with  the  definitive  telegrams  as  had 
been  sent,  so  taken  by  them — that  is,  the  respondents — we 
submit  constitutes  a  full,  complete,  and  good  faith  compli¬ 
ance  with  the  restraining  order. 

These  respondents,  therefore,  ask  you,  sir,  that  you  ac¬ 
cept  it  as  such,  for  it  is  made  without  reservation  and  is 
made  with  the  hope  and  the  desire  that  such  actions  may 
be  a  distinct  contribution  on  their  part,  and  be  conducive 
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to  an  orderly  resolution  of  the  confusion  which  now,  with¬ 
out  the  fault  of  the  respondents,  exists  in  the  coal  fields  of 
the  nation. 

We  therefore  request  that  at  the  completion  of  this  hear¬ 
ing  that  the  rule  be  vacated  and  discharged.  | 

42  We  further  request,  your  Honor,  that  the  answer 
to  the  rule,  and  the  answer  to  the  preliminary!  in¬ 
junction  filed  this  morning,  be  amended  in  conformity  with 
the  statement  just  concluded  upon  the  record,  in  return  to 
the  rule,  so  as  to  include  the  affidavit  which  you  now  pre¬ 
sent  and  file  for  the  record,  by  Mr.  John  L.  Lewis  as  one  of 
the  respondents,  which  covers  the  factual  situation  as  it 
existed  from  Saturday  up  until  this  time. 

I  file  it  for  the  record,  and  give  government  a  copy,  and 
say  that  it  does  not  include  the  last  telegram  just  quoted  in 
my  statement,  for  the  reason  that  the  affidavit  was  pre¬ 
pared  at  a  time  just  prior  to  the  issuance  of  the  last  tele¬ 
gram. 

Therefore,  we  also  formally  request  the  court  to  allow 
the  affidavit  filed  covering  those  facts,  and  the  telegram,  the 
second  telegram  alluded  to,  to  become  a  part  of  this  record 
and  part  of  the  defendants’  answer  to  the  rule  to  show 
cause,  and  the  answer  to  the  preliminary  injunction. 

In  just  a  second,  if  your  Honor  will,  I  would  like  to  con¬ 
fer  with  my  associates. 

(Brief  conference  with  associates.) 

Mr.  Hopkins:  That,  your  Honor,  is  perhaps  a  detailed 
resume.  But  I  suggest  to  you,  sir,  that  the  defendants  and 
respondents  appreciate  your  willingness  to  bear  with  (is, 
and  I  request  it  only  for  the  reason  that  chronolbg- 

43  ically,  and  factually,  their  full  position  might  be  dis¬ 
closed  to  you,  sir,  up  to  and  including  this  hour,  i 

The  Court :  Isn ’t  it  the  contention  of  the  defendant  that 
this  telegram  would  result  in  the  miners  going  back  j  to 
work  ? 

Mr.  Hopkins:  We  so  believe,  aver,  and  expect  to  be  the 
case  in  a  matter  of  hours. 
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The  Court :  Is  it  your  view  that  this  telegram  which  you 
think  will  bring  the  miners  into  the  mines  in  a  matter  of 
hours,  is  any  more  definitive  than  your  letter  of  March 
12th  which  apparently  resulted  in  taking  them  out  of  the 
mines? 

Mr.  Hopkins:  No,  sir,  it  is  no  more  definitive  except  to 
say,  sir,  in  this  respect,  if  your  Honor  will  bear  with  me: 
the  statement  of  March  12th  was  a  report  of  a  situation 
as  it  then  existed  in  the  eyes  of  the  officers  of  the  Union. 
The  telegram,  your  Honor,  directed  to  all  the  district  pres¬ 
idents,  -which  was  sent,  as  I  suggest,  prior  to  the  making 
of  the  affidavit  just  filed,  is  definitive  and  official  in  char¬ 
acter.  Upon  that  there  is  a  substantial  difference  in  that 
it  is  sent  for  their  official  information  for  immediate  sub¬ 
mission  to  the  membership,  it  is  sent  in  behalf  of  the  Inter¬ 
national  Lnion,  and  in  the  capacity  of  Mr.  Lewis  as  the 
President. 

This  is  saying  to  them,  your  Honor,  that  they 
44  should  return  to  work.  The  defendants,  the  Union 
did  not  say  they  should  cease  work  in  the  original 
instance. 

The  Court:  Does  the  Court  understand  that  the  position 
of  your  client  is  that  on  the  12th  of  March  the  defendant, 
the  individual  defendant,  Levis,  had  lost  his  control  of  the 
members  of  the  Union,  but  at  the  time  of  this  telegram  he 
has  reacquired  that  control  ? 

Mr.  Hopkins:  No,  sir.  I  do  not  believe  that  would  be 
a  proper  analysis  of  the  position.  If  I  can  best  state  it, 
your  Honor,  on  the  12th,  for  the  reasons  that  have  been 
enumerated  in  the  statement  just  made,  a  report  to  the 
membership  on  account  of  the  long  outstanding  unresolved 
dispute  was  indicated  and  the  officer  of  the  Union  felt  it 
his  duty  to  report  it. 

Now,  sir,  that  was  a  letter  to  the  membership  in  the 
nature  of  a  report.  Now,  as  of  this  time,  these  two  tele*- 
grams,  the  officers  of  the  Union  having  in  mind  that  the 
stoppages  having  arisen  as  they  did  in  protest  by  the  men, 
that  the  Union  is  in  position  to  say  to  them,  and  does  say 
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that  “the  dispute  about  which  you  have  been  on  protest 
has  ended ;  an  agreement  has  been  reached ;  a  plan  has  been 
achieved,  and  vou  are  officiallv  told  that  vou  should  return 
to  work  without  delay  and  the  production  of  coal  resumed 
forthwith.” 

We  think,  your  Honor,  they  are  substantial,  and 

45  I  aver  and  repeat  to  you  that  it  is  the  belief  of  the 
defendants  and  the  respondents  here  that  the  men,. 

when  informed  factually  of  what  has  happened  in  reference 
to  the  dispute  and  the  protest  that  they  have  been  con¬ 
ducting  themselves,  will  return  to  work ;  and  w^e  undertake 
to  say  to  you,  sir,  that  that  will  definitely  occur,  as  we  see 
it.  The  message  is  sent  without  reservation. 

The  Court :  All  right,  sir. 

Mr.  Morison:  If  your  Honor  please,  as  a  citizen,  and 
not  as  counsel  for  the  government,  I  want  to  say  that  ! 
am  heartened  to  see  that  Mr.  Lewis  has  called  the  men  back 
to  work.  I  am  not  going  to  say  any  more  on  that. 

We  have  a  rule  here,  your  Honor,  and  I  think  in  view 
of  the  posture  of  the  defendant’s  position  here,  the  mat¬ 
ters  which  troubled  the  court  in  the  beginning  are  resolved 
in  that  the  issue  of  facts  is  gone. 

The  Court :  The  issue  of  facts  is  wiiat? 

Mr.  Morison:  1  think  the  issue  of  facts  on  this  whole 
matter  of  contempt  is  now  out  of  the  case.  I  defer  to  your 
Honor’s  opinion  on  that. 

The  Court:  Do  you  mean  that  it  is  all  before  the  court! 
Is  that  what  you  mean? 

Air.  Morison :  It  occurs  to  me  that  it  is,  sir. 

The  Court:  Sir? 

Mr.  Morison :  Yes,  sir.  That  is  our  position.  The 

46  defendant  has  said,  your  Honor,  as  follows,  as  I 
get  it — 

The  Court:  I  don’t  know  wrhat  is  in  his  answer.  There 
may  be  something  in  addition  in  his  answer.  I  haven’t 
read  it.  Of  course,  I  can  read  it  in  a  few  minutes. 

Mr.  Morison:  Your  Honor,  if  that  is  your  only  prelimi¬ 
nary  feeling  about  the  matter,  there  is  only  mone  matter 
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that  I  feel  must  be  answered:  what  is  the  answer  of  the 
defendant  to  the  rule?  Does  he  plead  not  guilty?  Does 
he  plead  guilty  but  wants  mitigation?  Or  does  he  plead 
in  some  other  manner?  That  we  must  determine. 

The  Court:  He  pleads  both,  so  far  as  I  can  see,  sir. 

Mr.  Morison:  I  think,  sir,  for  the  record  it  would  be 
important  that  counsel  state  that  position  unequivocally. 

The  Court:  He  has.  He  said  they  are  not  guilty;  they 
are  not  guilty  on  constitutional  grounds  and  they  are  not 
guilty  because  they  did  not  cause  the  walk-out.  But  in 
reading  the  affidavit  of  Mr.  Lewis  there  appears  a  sugges¬ 
tion  as  I  see  it,  that  assuming  they  are  guilty  that  they  are 
guilty  of  something  that  was  right,  and  that  therefore  if 
they  are  punished  at  all  the  punishment  ought  to  be  very 
slight.  That  is  the  picture  I  see.  I  may  be  wrong  about 
it. 

Mr.  Morison:  Yes,  sir.  It  is  the  government’s  sugges¬ 
tion  that  counsel  for  the  defendants  clarify  that  posi¬ 
tion. 

47  Does  counsel  join  in  the  Bench’s  statement  of  the 
position  on  the  rule? 

Mr.  Hopkins:  I  don’t  know  that  I  am  prepared  to  fol¬ 
low  completely,  perhaps  I  didn’t  understand  your  Honor. 
The  defendants’  position  is  that  there  has  been  a  full, 
complete,  good  faith  compliance  with  your  Honor’s  order 
in  Rule  to  Show  Cause,  in  which  you  say  that  if  the  alleged 
contempt  be  not  sufficiently  purged  there  shall  be  a  trial 
on  Wednesday.  We  aver  that  these  facts,  as  enumerated 
and  on  the  record  here,  factually  and  legally  constitute 
a  purge  in  its  complete  sense  of  the  word. 

The  Court:  Is  it  your  contention,  sir,  that  if  a  restrain¬ 
ing  order  issued  on  the  5th  is  violated,  that  if  it  is  com¬ 
plied  with  before  a  hearing,  that  that  constitutes  a  full 
compliance;  that  there  is  no  violation  of  the  restraining 
order  between  the  5th  and  12th,  which  can  be  considered 
by  the  Court? 

Mr.  Hopkins:  We  say  that  we  are  not  guilty  of  any 
violation  in  the  legal  sense  and  in  the  factual  sense.  In 


addition  to  that  it  should  be  observed,  your  Honor,  that 
the  purge  being  complete,  I  think  without  question,  that 
the  very  genesis,  or  the  foundation  of  government’s  case 
here,  to  wit,  dependency  of  a  labor  dispute,  has  been  solved, 
and  the  whole  proceeding  of  government  here,  from  the 
first  paper  filed,  has  been  one  of  injunctive  relief 
48  upon  which  to  return  men  to  work. 

Now,  under  the  national  emergency  section  of  the 
law,  your  Honor,  it  says  when  the  dispute  has  been  re¬ 
solved  the  Attorney  General  shall  move  the  dismissal. 
That  being  true  we  think  the  issue  is  beyond — it  has  been 
resolved  in  and  of  itself.  j 

The  Court:  The  Court  thinks  that  you  are  announcing 
laws  that  has  never  been  proclaimed  in  any  court  of  the 
world  since  the  Court  of  Hammurabi  to  the  present  tiirie. 

Mr.  Morison:  I  join  in  that,  sir.  Regardless  of  the 
Court’s  jurisdiction,  the  question  of  contempt  is  before  this 
Court. 

The  Court:  The  Court  can’t  consider  a  contention  of 
that  kind. 

Mr.  Morison:  Is  it  your  understanding,  and  subject  to 
challenge  by  counsel,  that  what  counsel  has  said  is  “We 
have  purged  as  of  this  day  by  the  affidavit  last  submitted 
by  the  defendant,  John  L.  Lewis,  we  have  purged  our¬ 
selves”?  If  that  is  the  plea  then  I  think  we  should  be  clear 
upon  it.  If  that  is  not  their  plea — 

The  Court :  I  say  to  the  counsel  for  the  government  that 
the  words  of  the  Rule  to  Show  Cause  are  in  the  usual 


phraseology. 

Mr.  Morison :  Yes,  sir. 

The  Court:  They  don’t  necessarily  mean  exactly 
49  what  a  dictionary  would  say  that  they  mean.  What 
they  mean  is  simply  this:  that  the  defendant  is 
given  an  opportunity  to  answer,  and  when  he  answers,  if 
the  answer  contains  only  legal  matter,  the  Court  shall  then 
consider  the  proceedings  and  make  a  decision.  j 
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If  the  answer  contains  matter  which  raises  issues  of 
fact,  then  the  date  set  for  the  trial,  as  set  forth  in  the  Rule 
to  Show  Cause,  shall  be  taken  as  the  trial  day. 

Now,  that  is  what  these  proceedings  mean,  whatever  the 
dictionary  meaning  of  the  word  “purge”  may  be. 

The  Court  rules  now  that  the  fact — if  it  is  fact — that 
an  agreement  has  been  reached  which  may  result  in  the 
miners  returning  to  the  mines,  has  absolutely  nothing  to 
do  with  the  proceeding  for  contempt,  and  that  is  the  final 
conclusion  of  the  Court,  and  the  Court  will  hear  no  argu¬ 
ment  on  that  question,  further. 

Now  then,  the  question  is  whether  the  Court  has  a  right, 
in  view  of  the  factual  matter  involved,  to  proceed  today, 
or  whether  the  defendant  has  the  right  to  say  that  they 
desire  to  wait  until  the  time  provided  for  by  the  rule, 
which  is  10  o’clock  Wednesday. 

The  Court  thinks  they  have,  if  they  press  it. 

Mr.  Morison:  I  join  in  that,  your  Honor,  because  cer¬ 
tainly  in  a  criminal  contempt,  no  manner  if  proper  notice 
and  all,  the  attendant  ability  to  defend  yourself  fully 
50  should  be  given.  My  only  suggestion  was  that  it 
appeared  to  me,  and  I  wasn’t  clear,  that  possibly 
the  fact  situation  had  been  removed  by  these  affidavits. 
But  if  that  is  not  the  position  of  counsel  for  the  defendant — 

The  Court:  Defendant  is  not  here,  don’t  you  see? 

Mr.  Morison :  That  is  right. 

The  Court:  As  counsel  agree,  and  the  Court  thinks  he 
is  right,  he  was  not  required  to  be  here  today,  necessarily. 
Therefore  that  particular  controversy  will  have  to  be  tried, 
the  controversy  involving  contempt,  and  the  motion  to  dis¬ 
solve  the  contempt  proceedings  will  have  to  be  heard  on 
matters  of  law  and  matters  of  fact  on  Wednesday  at  10:00 
o  ’clock. 

There  is  the  question  as  to  whether  or  not  the  govern¬ 
ment  wants  to  proceed  on  its  injunctive  proceeding. 

Mr.  Morison:  At  that  point,  if  the  contempt  is  now  set 
for  hearing  on  Wednesday,  if  I  understand  the  Court — 
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Mr.  Hopkins:  Would  government  counsel  pardon  the  in¬ 
terruption  ?  | 

Mr.  Morison:  Just  one  minute,  if  I  may,  Mr.  Hopkins. 
Your  Honor  will  recall  that  the  order  of  the  original 
injunctive  order  of  this  Court,  issued  by  Justice  McGuire, 
by  its  terms  expires  tomorrow.  It  seems  clear,  your 
Honor,  in  view  of  that,  and  in  view  of  what  has  gone  here 
this  morning,  that  it  is  appropriate  and  necessary 

51  that  that  temporary  restraining  order  be  continued 
and  that  we  not  await  until  tomorrow  a  motion  for 

the  continuance  of  the  temporary  restraining  order. 

The  Court:  Let  me  ask  you:  should  that  be  done,  or 
should  this  contempt  proceeding  be  heard? 

Mr.  Morison:  Your  Honor,  it  is  the  government’s  posi¬ 
tion  on  that — 

The  Court:  I  don’t  mean  the  contempt  proceeding;  I 
mean  the  injunction. 

Mr.  Morison:  The  injunction? 

The  Court:  Yes. 

Mr.  Morison :  I  think  your  Honor,  since  they  have  moved 
to  dismiss  it  they  have  put  the  issue — 

The  Court:  Sir? 

Mr.  Morison:  The  defendants  have  moved  to  dismiss  the 
temporary  restraining  order  and  also,  by  the  terms  of  the 
order,  the  temporary  injunction  is  before  this  Court. 
But  it  seems  to  me  that  as  a  matter  of  procedure  that  we 
should  first  hear  the  contempt,  because  it  is  a  long  principle 
of  law  that  parties  in  litigation,  where  there  is  contempt 
challenged — 

The  Court:  Doesn’t  the  defendant  take  the  position  to- 

dav  that  there  has  been  no  strike,  and  that  the  defendant 
*  •  •  •  ’ 
is  not  calling  otf  a  strike?  Isn’t  that  his  position? 

Mr.  Morison:  I  don’t  know,  sir. 

52  The  Court :  I  know,  but  you  heard  the  telegram,  and 
and  you  heard  his  argument.  Isn’t  it  his  positibn 

that  all  the  defendant  is  doing  is  to  notify  the  workmen 
that  an  agreement  has  been  reached?  j 
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Now  then,  if  that  is  true,  then  if  the  government  is  cor¬ 
rect  that  there  was  a  strike,  then  there  has  been  no  purge 
of  any  kind,  has  there?  Is  that  correct,  in  your  judgment? 

Mr.  Morison:  That  is  correct,  sir. 

The  Court :  What  is  your  view  about  it? 

Mr.  Hopkins:  I  would  like  to  state  it  this  way,  your 
Honor:  That  the  defendants,  each  of  them,  of  course,  have 
taken  a  position  factually  and  legally  that  they  did  not 
cause  the  strike,  if  you  want  to  term  it  that — 

The  Court:  And  you  are  not  calling  the  strike  off  ? 
I  mean  you  are  not  calling  out  the  walk-out  ? 

Mr.  Hopkins:  We  are  not  using  the  word  “strike”,  be¬ 
cause  we  say,  sir,  not  having  caused  it — 

The  Court:  I  just  used  it  inadvertently. 

Mr.  Hopkins :  That  is  our  position,  sir,  that  the  return  to 
work  will  flow  forthwith  from  the  telegram  and  it  is  said 
“Therefore  you  are  now  officially  advised  that  you  should 
return  to  your  usual  employment  immediately  upon  receipt 
of  this  telegram.”  In  addition  to  that  it  is  said,  “The  pro¬ 
duction  of  coal  should  be  resumed  forthwith.” 

53  So  I  say,  your  Honor,  it  effectuates  all  the  pur¬ 
poses  of  the  rule,  all  the  purposes  of  the  original  in¬ 
junctive  order. 

The  Court:  What,  if  anything,  have  you  to  say  about 
the  government’s  suggestion  that  a  restraining  order 
should  be  continued  for  another  period  of  ten  days? 

Mr.  Hopkins:  We  do  not  object  to  that,  your  Honor;  it 
may  be  due  procedure.  But  in  connection  with  that,  might 
I  make  a  brief  statement,  your  Honor,  and  then  a  motion  ? 

In  light  of  the  proceedings  here,  and  in  the  belief  that 
resumption  of  work  and  the  resumption  of  coal  production 
can  and  will  ensue,  and  ensue  quickly,  and  for  the  purposes 
of  helping  to  cooperate  and  assist  in  bringing  that  about, 
the  defendants  suggest  to  government  and  to  the  Court, 
that  the  enlargement  of  the  motion  of  the  preliminary  in¬ 
junction  and  temporary  restraining  order  meets  no  ob¬ 
jection  with  the  defendants,  but  we  suggest  that  they 


should  agree,  and  we  hope  your  Honor  would  approve  a 
postponement  of  trial  on  contempt,  such  as  government 
may  aver  it  to  be,  upon  the  factual  issues,  until  a  week  from 
today,  the  factual  reason  there  being — 

The  Court:  The  Court  sets  this  case  down  at  Wednesday 
at  10  o’clock.  No  debate ;  no  argument. 

Mr.  Hopkins:  We  accept,  your  Honor,  -without  equivo¬ 
cation. 

54  Mr.  Morison :  Your  Honor,  I  have  presented  to  the 
Court  a  copy  of  the  motion  of  extension  which  I 

understand  Counsel  for  the  defendants  have  agreed  to. 

The  Court :  I  will  sign  the  order. 

Mr.  Morison :  Thank  you,  sir. 

Your  Honor,  we  suggest  in  view  of  counsel’s  agreement, 
that  -the  order  we  are  presenting  to  you  be  modified  by 
your  Honor,  to  add  “by  agreement  of  counsel”. 

I  suggest  that  the  order  I  have  just  submitted  to  yqu, 
sir,  might  be  modified  by  adding  in  the  words  “by  agree¬ 
ment  of  counsel”. 

The  Court:  I  don't  know  whether  there  is  agreement 
of  counsel  or  not. 

Mr.  Morison :  That  was  my  understanding  of  Mr.  Hop¬ 
kins’  position. 

The  Court :  The  Reporter  has  his  words  down,  that  Ihe 
thinks  it  is  proper  procedure.  That  is  as  far  as  it  is  neces¬ 
sary  to  go. 

Mr.  Hopkins :  If  you  will  pardon  me,  we  have  challenged 
the  restraining  order  by  motion  to  dismiss.  We  dop’t 
want  it  jeopardized  by  the  extension  of  the  preliminary 
injunction. 

The  Court :  There  is  no  question  about  that. 

Is  there  anything  further  before  the  Court,  gentlemen, 
this  morning? 

55  Mr.  Morison :  Your  Honor,  no,  sir. 

Mr.  Hopkins:  Your  Honor,  is  it  customary  to  take 
just  formal  exception  for  the  record? 

The  Court:  You  can  do  it.  It  is  not  necessary.  The 
defendant  takes  exceptions  to  the  Court’s  rulings,  as  I 
understand  it. 
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Mr.  Hopkins:  Yes,  sir. 

The  Court:  It  is  understood,  gentlemen,  that  this  par¬ 
ticular  case  should  be  resumed  at  10  o’clock  Wednesday 
morning,  but  this  Court  has  other  matters,  so  our  adjourn¬ 
ment  will  be  until  tomorrow  morning  at  10  o’clock. 

Mr.  Morison :  May  counsel  approach  the  Bench? 

The  Court:  Certainly. 

56  (Counsel  for  both  sides  approached  the  bench  and 
conferred  with  the  Court  as  follows:) 

Mr.  Morison:  Your  Honor,  I  think  that  should  be  at 
7 :30.  You  see,  the  temporary  order  issued  by  Justice 
McGuire  ran  until  7 :30  tomorrow  night,  so  I  suppose  that 
a  ten-day  period  would  be  until  7 :30  o  ’clock  p.  m.  on  that 
date,  rather  than  10  a.  m. 

The  Court :  Well,  it  does  not  have  to  be  ten  days. 

Mr.  Morison :  No,  sir ;  it  does  not. 

The  Court :  It  can  be  less  than  ten  davs. 

Mr.  Morison:  Yes,  sir;  that  is  right.  I  was  taking  the 
unit,  but  if  that  is  agreeable  to  the  both  sides — 

Mr.  Hopkins:  I  am  sorry,  I  didn’t  hear  that. 

The  Court:  He  says  that  if  it  is  ten  days  it  should  be 
7 :30  on  the  23rd  of  April,  but  it  doesn ’t  have  to  be  ten  days. 
The  Court  can  make  it  less  than  ten  days. 

Mr.  Hopkins:  That  is  right. 

The  Court:  So  I  will  put  it  at  10  o’clock  a.  m.  on  that 
date. 

Mr.  Hopkins:  Yes,  sir. 

The  Court :  Is  that  agreeable  ? 

Mr.  Hopkins :  Yes,  sir. 

•  ••••••••• 
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57  Washington,  D.  C. 

Wednesday,  April  14,  1048. 

The  above-entitled  cause  came  on  for  trial  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a;  m. 

Appearances :  j 

On  behalf  of  the  United  States  of  America: 

H.  G.  Morison,  0  j 

Assistant  Attorney  General.  I 

Joseph  M.  Friedman,  i 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams,  j 

Attorney,  Department  of  Justice. 

58  Appearances  (continued) : 

On  behalf  of  Defendants :  j 

Welly  K.  Hopkins. 

T.  C.  Townsend.  j 

Harrison  Combs. 

M.  E.  Boiarsky. 

59  PROCEEDINGS  j 

I 

The  Deputy  Clerk:  The  United  States  of  America,  ver¬ 
sus  International  Union,  United  Mine  Workers  of  America, 
et  al.  .  ! 

Mr.  Morison:  If  your  Honor  please,  the  government  an¬ 
nounces  ready  and  is  prepared  to  go  forward  with  its 
proof. 

The  Court:  Proceed,  sir.  i 

Mr.  Hopkins:  If  the  Court  please,  defendants  and  each 
of  them  announced  ready,  but  prior  to  the  procedure  to 
the  other  points  at  issue  upon  the  trial,  would  like  to  direct 
your  Honor’s  attention  to  the  fact  that  on  Monday,  last, 
upon  the  completement  of  the  statement  in  return  to  the 
rule  to  show  cause,  counsel  for  defendants  made  a  motion 
of  your  Honor  appearing  on  page  42  of  the  transcript  that 
appears  not  to  have  had  a  definitive  ruling. 

We  would  like  to  renew  that  at  this  time,  that  motion 
being  in  substance,  your  Honor,  that  the  affidavit  of  April 


! 


I 
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12th  of  the  respondent,  John  L.  Lewis,  containing  the  tele¬ 
gram  directed  to  the  district  presidents  and  the  members 
of  the  International  Executive  Board  which  was  filed  for 
the  record  by  the  defendants-respondents  on  that  morning, 
the  motion  is  that  that  affidavit,  sir,  be  incorporated  in  the 
record  for  the  purposes  of  being  an  amendment  to  the  de¬ 
fendants’  answer  to  the  rule  to  show  cause,  and 

60  amendmdht  to  the  defendants’  answer  to  the  mo¬ 
tion  for  preliminary  injunction ;  together  with,  your 

Honor,  the  second  telegram  of  April  12th  addressed  to  all 
the  local  unions  and  the  membership  which  was  likewise 
submitted,  your  Honor,  but  not  incorporated  in  the  affi¬ 
davit  for  the  reason,  as  then  stated,  that  at  the  time  of  the 
execution  of  the  affidavit  which  incorporated  the  first  tele¬ 
gram  the  second  telegram  had  not  been  sent  but  was  sent 
shortly  after  the  execution  of  the  affidavit,  and  we  so  move 
that  the  two  answers  be  thus  amended. 

AT r.  Morison:  The  government  has  no  objection,  your 
Honor. 

The  Court :  It  is  so  ordered. 

Mr.  Hopkins:  Your  Honor,  if  the  Court  will  indulge  me 
further,  defendants  and  each  of  them,  have  a  motion  now 
to  present  to  this  Court.  We  would  like  to  state  it  for  the 
record. 

The  defendants,  and  each  of  them,  now  move  the  Court 
that  the  Rule  to  Show  Cause  be  dismissed  because  such 
rule  is  not  in  conformity  with  Rule  42  (b)  of  the  Rules  of 
Criminal  Procedure  which  requires,  among  other  things, 
that,  quoting  the  rule,  “the  notice  shall  state  the  time  and 
place  of  hearing,  allowing  a  reasonable  time  for  the  prep¬ 
aration  of  the  defense,  and  shall  state  the  essential  facts 
constituting  the  criminal  contempt  charge,  and  describe  it 
as  such.” 

61  In  further  support  of  that  motion,  your  Honor,  de¬ 
fendants,  and  each  of  them,  move  to  dismiss  the 

Rule  to  Show  Cause  for  each  and  all  the  several  reasons 
assigned  in  the  Answer  to  the  Rule  to  Show  Cause,  which 


i 

i 
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has  heretofore  been  filed  in  this  Court  in  connection  With 
this  case. 

For  those  two  reasons,  the  defendants,  and  each  of  them, 
formally  now  on  the  record  move,  your  Honor,  to  dismiss 
the  Rule  to  Show  Cause. 

Mr.  Morison:  Your  Honor,  do  you  wTish  to  hear  from 
the  government  on  the  motion  ? 

The  Court:  Not  unless  you  care  to  be  heard,  sir. 

The  motion  is  overruled,  gentlemen.  The  Court  has 
examined  the  proceedings  and  the  Court  thinks  the  rule 
has  been  complied  with. 

Mr.  Hopkins:  Your  Honor,  if  the  government  has  noth¬ 
ing  further  at  the  moment,  the  defendants  now,  and  each 
of  them,  International  Union,  United  Mine  Workers  j  of 
America,  and  the  defendant,  John  L.  Lewis,  as  President, 
International  Union  of  America,  United  Mine  Workers  of 
America,  do  now  enter  for  the  record  a  formal  plea  of  not 
guilty  as  to  the  civil  contempt  herein  charged. 

In  addition  to  that,  for  the  record,  the  defendants  and 
each  of  them,  International  Union,  LTnited  Mine  Workers 
of  America,  and  the  defendant,  John  L.  Lewis,  as 
62  President,  International  Union,  United  Mine  Work- 
ers  of  America,  do  now  formally  for  the  record  en¬ 
ter  a  plea  of  not  guilty  as  to  the  criminal  contempt  charged. 

Mr.  Morison:  If  your  Honor  please,  I  will  proceed. 

The  Court:  Proceed,  sir. 

Mr.  Morison:  The  first  item  of  evidence  that  the  gov¬ 
ernment  offers  for  identification  for  the  Ruling  of  the 
Court  for  admission  in  evidence  is  copy  of  the  Federal 
Register,  Volume  13,  number  59,  dated  Washington,  Thurs¬ 
day,  March  25, 1948. 

Mr.  Hopkins :  May  I  inquire? 

Mr.  Morison :  Just  a  moment,  Mr.  Hopkins. 

The  Court :  Proceed,  sir. 

Mr.  Morison:  May  I  say,  sir,  in  connection  with  that  that 
this  contains  the  Executive  Order  of  the  President  of  the 
United  States,  number  9939,  pertaining  to  this  matter,  and 
is  addressed  to  the  jurisdiction  of  the  Court.  j 
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Mr.  Hopkins:  Do  I  understand  of  counsel  that  copy  of 
the  Register  is  offered  for  that  purpose  and  that  purpose 
alone,  to  wit,  the  Executive  Order? 

Mr.  Morison:  That  is  right,  sir.  It  is  offered  for  the 
purpose  of  jurisdiction  and  for  the  purpose  of  showing  the 
proper  conformity  with  the  matters  required  under  the 
Labor-Management  Act  of  1947. 

Mr.  Hopkins:  Do  I  understand  that  any  other 

63  subject  matter  in  that  copy  of  the  Register  is  under¬ 
taken  to  be  offered  here,  or  only  the  order? 

Mr.  Morison :  Only  the  Executive  Order. 

Mr.  Hopkins:  We  have  no  objection. 

Mr.  Morison:  Will  you  mark  that  Government’s  Exhibit 
No.  1? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  1,  received  in  evidence.) 

Mr.  Morison:  Your  Honor,  I  would  like  to  read  the  Ex¬ 
ecutive  Order  if  I  may : 

“Title  3:  The  President,  Executive  Order  9939,  creating 
a  Board  of  Inquiry  to  report  on  a  labor  dispute  affecting 
the  bituminous  coal  industry  of  the  United  States: 

“Whereas,  there  exists  a  labor  dispute  between  coal 
operators  and  associations  signatory  to  the  National  Bitu¬ 
minous  Coal  Wage  Agreement  of  1947  and  certain  of  their 
employees  represented  by  the  International  Union,  United 
Mine  Workers  of  America,  also  signatory  to  this  said 
agreement,  involving  wages  or  terms  and  conditions  of 
employment,  and 

“Whereas,  in  my  opinion,  such  dispute  has  resulted  in 
a  strike  affecting  a  substantial  part  of  the  bituminous 
coal  industry,  an  industry  engaged  in  trade  and 

64  commerce  among  the  several  states,  and  with  for¬ 
eign  nations,  and  in  the  production  of  goods  for  commerce, 
which  strike,  if  permitted  to  continue,  will  imperil  the  na¬ 
tional  health  and  safety, 

“Now,  Therefore,  by  virtue  of  the  authority  vested  in 
me  by  section  206  of  the  Labor-Management  Relations  Act, 
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1947,  Public  Law  101,  80th  Congress,  I  hereby  create  a 
Board  of  Inquiry  consisting  of  such  members  as  I  shail 
appoint  to  inquire  into  the  issues  involved  in  such  dispute. 
The  Board  shall  have  powers  and  duties  as  set  forth  in 
title  2  of  said  Act.  The  Board  shall  report  to  the  President 
in  accordance  with  provisions  of  Section  206  of  the  said 
Act  on  or  before  April  5,  1948.  Upon  submission  of 
its  report  the  Board  shall  continue  in  existence  to  perform 
such  other  functions  as  may  be  required  under  the  said 
Act  until  the  Board  is  terminated  by  the  President. 

“Signed,  Harry  S.  Truman,  the  White  House,  March  23, 
1948  ” 

1  offer  next,  a  certified  copy  of  the  report  of  the  fact¬ 
finding  board  created  by  the  Executive  Order  which  has 
just  been  filed,  which  is  certified  by  the  Chairman  of  that 
fact-finding  board,  Chairman  Minton.  I  ask  that  it  be 
identified  as  Government  Exhibit  No.  2. 

Mr.  Hopkins:  Are  you  offering  it  for  the  record 
65  or  merely  for  identification? 

Mr.  Morison:  I  am  offering  it  for  identification 
and  for  the  record,  sir. 

Mr.  Hopkins:  To  which  the  defendants,  and  each  of  theip, 
first  make  query  of  counsel  as  to  the  purpose  of  the  offer 
in  the  record.  If  it  is  offered,  vour  Honor,  in  support  of 
the  alleged  jurisdiction  of  this  Court,  under  the  terms  of 
the  Labor-Management  Relations  Act,  and  for  that  limited 
purpose  alone,  we  would  like  to  know  if  that  is  the  purpose 
of  the  offer,  or  does  it  go  beyond  that. 

The  Court :  It  could  not  go  beyond  that. 

Mr.  Morison:  It  could  not  go  beyond  that,  your  Honon 
I  agree. 

Mr.  Hopkins:  Then,  your  Honor,  the  defendants,  and 
each  of  them,  would  like  to  interpose  an  objection  to  the  ad+ 
missibility  of  it,  insofar  as  said  report  contains  any  recom+ 
mendations  or  conclusions  for  the  reason  that  section  208^ 
I  believe  it  is,  of  the  Act,  or  the  National  Emergency  seel 
tion,  in  any  event,  specifically  precludes  the  inclusion  in  a 
report  of  a  Board  of  Inquiry  thus  created,  precludes  and 
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prohibits  the  containing  therein  of  any  recommendations, 
the  statutes  saying  that  such  report  shall  “include  a  state¬ 
ment  of  facts  with  respect  to  the  dispute,  including  such 
party’s  statement  of  its  position,  but  shall  not  contain  any 
recommendations.  ’  ’ 

66  So  the  defendants,  and  each  of  them,  object  to  the 
introduction  of  the  document  as  was  just  offered  as 

against  any  recommendations  that  may  be  contained  there¬ 
in. 

Mr.  Morison :  If  your  Honor  please,  as  to  that,  question 
of  fact  is  raised  which  the  Court,  of  course,  is  competent 
to  pass  upon.  I  wish  to  point  out  that  if  the  defendant  is 
objecting  to  the  introduction  of  this  fact-finding  board’s 
report  for  any  reason  that  it  would  be  prejudicial  or,  as  he 
has  stated,  that  it  contains  recommendations,  which  the 
government  contends  it  does  not,  in  any  even  the  Court  is 
both  the  judge  of  the  law  and  of  the  facts,  and  this  being  a 
criminal  matter  I  am  confident  that  the  Court  would  give 
due  consideration  and  protection  to  the  defendants  as 
against  any  abuse  which  might  otherwise  occur  if  this  were 
a  matter  before  a  jury. 

The  Court:  It  doesn’t  make  any  difference  whether  it  is 
a  court  or  jury.  The  recommendation  is  not  properly  in 
evidence.  The  Court  has  no  doubt  about  that. 

The  only  reason,  as  I  understand  it,  the  government  is 
offering  these  various  documents  is  in  order  to  show  that 
when  the  President  gave  the  order  that  an  injunction 
should  issue,  that  the  preliminary  steps  had  all  been  taken. 

Mr.  Morison :  That  is  right,  sir. 

The  Court :  That  is  the  sole  purpose. 

Mr.  Morison :  That  is  right,  sir. 

67  The  Court:  And  that  is  the  whole  purpose  that 
the  Court  considers. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  2,  and  received  in  evidence.) 

Mr.  Hopkins:  Very  well,  sir. 

Mr.  Morison:  I  next  offer  and  ask  that  it  be  identified  as 
Government’s  Exhibit  No.  3,  a  certified  copy  of  a  letter 
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dated  April  3,  1948,  from  the  President  of  the  United 
States  to  the  Attorney  General  of  the  United  States,  cer¬ 
tified  by  the  Assistant  to  the  Attorney  General,  Peyton 
Ford,  under  the  seal  of  the  Department  of  Justice. 

Mr.  Hopkins:  To  which  we  offer  no  objection,  your 
Honor. 

The  Court :  All  right,  sir. 

(Document  referred  to  was  marked  Government V Ex- 
hibit  No.  3,  and  received  in  evidence.) 

Mr.  Morison :  The  letter  states  as  follows : 

“The  White  House,  Washington,  April  3, 1948.  j 

“My  dear  Mr.  Attorney  General:  On  March  23,  1948,  by 
virtue  of  the  authority  vested  in  me  by  section  206  of  the 
Labor-Management  Relations  Act,  1947, 1  issued  Executive 
Order  No.  9939  creating  a  Board  of  Inquiry  to  in- 
68  quire  into  the  issues  involved  in  a  labor  dispute  be¬ 
tween  coal  operators  and  associations  signatory  to 
the  National  Bituminous  Coal  Wage  Agreement  of  1947 
and  certain  of  their  employees  represented  by  the  Inter¬ 
national  Union,  United  Mine  Workers  of  America,  also 
signatory  to  the  said  agreement. 

“On  March  31,  1948  I  received  the  Board’s  written  re¬ 
port  in  the  matter,  including  a  statement  of  the  facts  with 
respect  to  the  dispute  and  each  party’s  statement  of  its 
position.  A  copy  of  that  report  is  attached  hereto. 

“As  I  stated  in  my  Executive  Order  of  March  23,  1948, 
in  my  opinion  this  unresolved  labor  dispute  has  resulted 
in  a  strike  affecting  a  substantial  part  of  an  industry  en¬ 
gaged  in  trade  and  commerce  among  the  several  states  &nd 
with  foreign  nations,  and  in  the  production  of  goods  for 
commerce,  which  strike,  if  permitted  to  continue,  will  im¬ 
peril  the  national  health  and  safety. 

“I  therefore  direct  you,  pursuant  to  the  provisions  of 
section  208  of  the  Labor-Management  Relations  Act,  1947, 
to  petition  in  the  name  of  the  United  States  any  District 
Court  of  the  United  States  having  jurisdiction  of  the  par¬ 
ties  to  enjoin  the  continuance  of  such  strike,  and  for  spell 
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other  relief  as  may,  in  your  judgment,  be  necessary  and 
appropriate. 

69  “Very  sincerely  yours,  Harry  S.  Truman/’ 

Your  Honor,  I  would  like  to  call  Dr.  W.  H.  Young, 
of  the  Bureau  of  Mines. 

Thereupon 

W.  H.  Young 

was  called  as  a  witness  for  and  on  behalf  of  the  complain¬ 
ant  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Morison : 

Q.  State  your  name.  A.  W.  H.  Young. 

Q.  Dr.  Young,  what  is  your  present  position  and  occupa¬ 
tion!  A.  I  am  Chief  of  the  Bituminous  Coal  Section  of 
the  Coal  Economics  Branch  of  the  United  States  Bureau 
of  Mines,  which  is  an  agency  of  the  Department  of  the  In¬ 
terior. 

Q.  Doctor,  what  is  your  educational  background! 

The  Court:  Just  one  minute.  Will  counsel  approach  the 
Bench  ! 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  fol¬ 
lows.) 

70  The  Court:  Is  there  any  suggestion  that  there 
will  be  a  rule  on  witnesses  in  this  case  ! 

Mr.  Hopkins:  We  have  none  to  offer  unless  government 
does. 

The  Court:  You  have  none  to  offer! 

Mr.  Morison:  No. 

The  Court :  That  is  all  right. 

(At  the  conclusion  of  the  foregoing  conference,  counsel 
returned  to  the  trial  table,  and  the  trial  proceeded  as  fol¬ 
lows:) 
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Mr.  Morison :  Will  the  Reporter  read  the  question  again? 

The  Reporter  (reading) : 

“Q.  Doctor,  what  is  your  educational  background?”  j 

The  Witness:  I  was  awarded  the  PhD  Degree  by  the 
Brookings  Institution  in  1928,  my  doctorate  thesis  bein^ 
on  the  subject  “marketing  of  bituminous  coal.” 

Bv  Mr.  Morison : 

! 

Q.  What  has  been  your  experience,  Doctor,  in  this  field? 
A.  For  over  20  years  my  work  has  been  closely  related  to 
the  economics  of  the  coal  industry. 

After  having  spent  one  year  with  the  Bureau  of  Foreign 
and  Domestic  Commerce,  and  one  year  on  the  staff 
71  of  the  Brookings  Institute  in  1930, 1  joined  the  staff 
of  the  Coal  Economics  Division  of  the  Bureau  ofj 
Mines,  and  remained  in  that  position  until  1937. 

From  1937  to  1943  I  was  Chief  of  the  Research  Section 
of  the  National  Bituminous  Coal  Commission,  later  the 
Bituminous  Coal  Division,  and  also  the  Solid  Fuels  Ad-j 
ministration.  | 

In  1944  the  coal  statistics  work  was  transferred  back 
to  the  Bureau  of  Mines,  and  since  that  tune  I  have  been 
Chief  of  the  Bituminous  Coal  Section. 

Q.  Doctor,  I  forgot  to  ask  you:  What  is  your  present; 
position?  A.  The  function  of  the  Bituminous  Coal  Sec¬ 
tion  of  which  I  am  Chief,  is  to  collect,  compile,  and  analyze 
and  publish  current  and  annual  data  pertaining  to  the  eco¬ 
nomics  of  the  bituminous  coal  industry.  The  current  fig-  j 
ures  so  published  consist  primarily  of  coal  production, 
bituminous  coal  production,  consumption,  and  stocks  in 
the  hands  of  industrial  consumers  in  retail  yards. 

The  annual  figures  serve  as  a  base  for  the  familiar  chap-  j 
ter  on  bituminous  and  lignite  in  the  Minerals  Year  Book  j 
of  the  Bureau  of  Mines. 

Q.  In  your  official  capacity,  in  the  Bureau  of  Mines,  have  i 
you  examined  information  available  to  you  with  respect  i 
to  bituminous  coal  production  in  the  United  States  dur-  j 
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ing  the  period  from  March  6, 1948,  to  April  10, 1948? 

72  A.  I  have. 

Q.  Does  the  Bureau  of  Mines  estimate  current 
production  of  bituminous  coal  and  lignite?  A.  Yes,  it  does. 

Q.  How  does  the  Bureau  of  Mines  estimate  such  current 
production?  A.  These  estimates  are  based  on  current 
shipments  of  coal,  and  rail  and  river  shipments  are  scaled 
up  by  applying  a  number  of  factors  which  take  into  account 
the  truck  shipments,  the  local  sales,  and  colliery  fuel.  The 
result  represents  an  estimate  of  the  grand  total  production. 

Q.  Do  current  shipments  of  coal  accurately,  in  your 
opinion,  represent  current  production  of  coal  in  the  mines? 
A.  They  do. 

Q.  Would  you  explain  why  that  is  so,  Doctor?  A.  There 
are  virtually  no  coal  storage  facilities  at  bituminous  mines. 
Shipments  of  coal  from  mines  take  place  virtually  im¬ 
mediately  so  that  coal  produced  on  a  particular  day  is 
normally  shipped  within  24  hours  thereafter. 

Q.  How  reliable  are  the  estimates  of  grand  total  pro¬ 
duction  made  by  the  Bureau  of  Mines  in  this  fashion?  A. 
At  the  end  of  each  year  the  Bureau  of  Mines  makes  a  com¬ 
plete  census  of  coal  mines  producing  more  than  1,000  tons 
of  coal  per  year,  and  from  this  census  arrives  at  total  pro¬ 
duction  of  all  mines. 

73  For  the  year  1946  the  estimated  production  was 
within  three-tenths  of  1  percent  of  the  final  produc¬ 
tion  determined  from  the  complete  census  of  all  mines. 

For  the  past  15  years,  to  my  own  knowledge,  the  error 
for  the  estimates  has  been  less  than  1  percent.  Accord¬ 
ingly,  we  believe  the  estimates  to  reflect  a  very  high  degree 
of  accuracy. 

Q.  Does  the  Bureau  of  Mines  publish  a  weekly  report  of 
production  and  stocks,  consumption  of  coal,  compiled  from 
information  coming  to  the  Bureau  of  its  official  capacity? 
A.  It  does.  The  figures  of  production  are  on  a  weekly 
basis.  The  figures  of  consumption  and  stocks  on  a  month¬ 
ly  basis. 
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Q.  Have  you  prepared  a  table  from  information  coming 
to  you  in  your  official  capacity  covering  railroad  car  load¬ 
ings  and  production  for  the  weeks  ended  March  6,  1948  to 
April  3, 1948  inclusive  ?  A.  I  have. 

i 

The  Court :  What  are  the  dates? 

The  Witness :  March  6th.  I 

The  Court :  What  were  the  dates  you  asked  for? 

Mr.  Morison:  March  6th  to  April  3rd,  your  Honor. 

The  Court:  Proceed,  sir.  j 

Air.  Morison:  I  would  now  like  to  have  the  Clerk 
74  mark  for  identification  as  Government’s  Exhibit  No. 

4,  a  tabulation  “Production  by  weeks  and  car  load¬ 
ings  by  days,  at  bituminous  coal  and  lignite  mines  in  the 
United  States,  for  the  weeks  ended  March  6,  1948  to  April 
3,  inclusive.  ’  ’  j 

Mr.  Hopkins:  Do  I  understand  Government  is  merely 
offering  it  as  an  exhibit,  or  for  the  record? 

Mr.  Morison:  We  are  offering  it  first  for  identification, 
sir.  We  will  proffer  it  later. 

The  Court:  You  are  not  offering  it  now  in  evidence? 

Mr.  Morison :  I  will,  sir,  and  I  will  tie  it  up.  I  want  to 
identifv  it  first. 

*  i 

i 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  4  for  identification.) 

'  I 

Bv  M  r.  Morison : 

Q.  Doctor,  I  now  hand  you  tabulation,  “Production  by 
weeks  and  car  loadings  by  days,  at  bituminous  and  lignite 
mines  in  the  United  States  for  the  weeks  ended  March  6, 
1948  to  April  3,  1948.”  And  I  will  ask  if  this  compilation 
was  prepared  under  your  supervision  in  your  official  capac¬ 
ity.  A.  It  was. 

Mr.  Morison:  I  now  offer  that,  your  Honor,  in  evidence. 

Mr.  Hopkins:  To  which,  your  Honor,  the  defendants,  and 
each  of  them,  object  to  the  offer  of  the  exhibit  just  made 
containing  certain  statistics  with  reference  to  pro- 
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75  duction  of  bituminous  coal  for  the  period  of  March 
6  to  April  3,  for  the  reason  they  are  neither  perti¬ 
nent,  germane,  nor  relevant  to  the  issue  on  trial  before 
your  Honor  at  this  time. 

If  they  are  relevant  at  all  they  would  become  relevant 
only  upon  the  trial  of  the  case,  the  main  issue,  to  wit,  the 
preliminary  injunction.  That  is  the  action  in  chief  as  filed 
by  the  government  here.  We  are  not  now  trying  the  issue 
of  a  preliminary  injunction.  This  case  is  being  heard  upon 
the  merits  of  a  charge  of  contempt,  and  the  narrowing  is¬ 
sue  before  your  Honor  is  one  of  contempt. 

We  respectfully  submit  the  exhibit  as  offered  is  not 
relevant,  germane,  material,  or  pertinent  to  the  narrow 
issue  now  before  your  Honor  for  consideration. 

The  Court :  The  issue  is  narrow  insofar  as  the  contempt 
is  concerned,  insofar  as  the  seriousness  of  the  contempt 
is  concerned,  and  its  effect  on  the  public  interest  and 
safety.  It  is  relevant.  That  is  the  only  purpose  it  is  in¬ 
troduced  for. 

Mr.  Hopkins:  May  the  defendants  interpose  the  addi¬ 
tional  reason  that  they  are  inadmissible  and  not  relevant 
in  that  witness  has  not,  if  he  can  at  all,  connect  up  the  sta¬ 
tistics  as  now  offered  in  the  exhibit  to  the  situation  as  it 
presently  exists  today,  as  of  March  14,  and  inasmuch  as 
this  is  a  trial — 

76  The  Court:  You  mean  April  14. 

Mr.  Hopkins:  April  14.  Inasmuch  as  this  is  a 
trial  upon  the  narrow  issue  of  contempt  we  submit  the 
exhibit  in  reference  to  coal  production  at  a  prior  date,  un¬ 
less  connected  with  the  situation  existing  today,  renders  it 
inadmissible  and  we  so  object. 

The  Court :  The  Court  thinks  that  the  only  way  the  Gov¬ 
ernment  can  possibly  offer  evidence  as  to  the  possible  pro¬ 
duction  between  April  5th  when  the  order  for  a  preliminary 
restraining  order  was  served,  until  the  present  time,  is  by 
showing  a  comparable  period  prior  to  that  time.  They  have 
no  means  of  showing  the  production  since  that  time  because 
as  far  as  we  know  there  has  been  little  or  no  production. 
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The  Court  thinks  it  admissible  for  the  reasons  the  Court 
has  given. 

Mr.  Hopkins:  Will  you  note  the  defendants’  objection? 
The  Court:  Yes,  sir. 

(Thereupon,  Government’s  Exhibit  No.  4  for  identifica¬ 
tion  was  received  in  evidence.) 

I 

By  Mr.  Morison : 

Q.  Now  Doctor,  directing  your  attention  to  Govern¬ 
ment’s  Exhibit  No.  4,  which  you  have  identified,  will 

77  you  state  what  this  exhibit  shows?  A.  Govern¬ 
ment’s  Exhibit  No.  4,  which  was  prepared  by  me, 

gives  data  on  estimated  production  for  the  weeks  ended 

March  6, 1948  to  April  3, 1948,  inclusive. 

Production  for  the  week  ended  March  6,  the  last  week 

of  full  time  operation,  was  13,314,000  tons. 

Production  for  Monday,  March  15,  was  substantiallv  be- 

*  *  9  | 
low  the  previous  Monday,  and  there  was  a  sharp  drop  in 

output  on  Tuesday,  March  16,  with  a  steady  decline 
throughout  the  remainder  of  the  week. 

Output  for  the  weeks  ended  March  27  and  April  3  were 
slightly  over  2  million  tons,  or  about  15  percent  of  normal. 

Q.  Doctor,  do  you  have  a  similar  tabulation  or  table 
estimating  the  production  of  bituminous  coal  for  the  week 
ending  April  10, 194S?  A.  No,  I  do  not. 

Q.  Why  is  that,  sir?  A.  A  complete  record  of  railroad 
car  loadings  is  not  yet  available. 

Q.  From  information  coming  to  you  in  your  official 
capacity,  can  you  estimate  production  for  the  week  ending 
April  10?  A.  From  incomplete  car  loadings  it  is  reason¬ 
able  to  estimate  a  production  of  2  million  tons  for  the  week 
ended  April  10. 

Q.  Now  let  me  ask  you:  is  there  a  correlation  be- 

78  tween  production  figures  and  total  production  in  the 

mines?  A.  Yes,  there  is. 

7  #  ! 
Q.  What  is  that  connection  ? 
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Mr.  Hopkins:  Just  a  second,  before  the  witness  an¬ 
swers. 

Do  I  understand  that  he  is  qualified  to  testify  as  to  the 
total  employment  in  the  mines,  and  if  so,  where  and  at 
what  time  ?  Counsel  is  asking  him  a  blended  question  here 
of  production  and  employment.  I  object  to  the  question, 
unless  this  witness  can  qualify  as  having  known  to  him  the 
matter  of  employment  figures,  and  if  so,  when,  fixing  the 
exact  time,  and  where.  And  this  witness  has  not  yet  so 
testified  or  qualified  himself. 

Mr.  Morison:  Your  Honor,  it  is  perfectly  obvious  that 
what  the  witness  is  saying  is  a  perfectly  clear  and  lucid 
demonstration  that  production  means  production  by  em¬ 
ployees,  workers  who  produce  coal.  If  you  do  not  have 
coal  it  is  almost  a  common  experience  that  we  can  all  in¬ 
dulge  in  then,  to  say  that  there  were  no  people  working. 

Mr.  Hopkins:  We  object,  your  Honor,  to  counsel  trying 
to  answer  for  the  witness. 

Mr.  Morison:  Just  a  minute.  The  relationship  between 
coal  not  mined  is  perfectly  clear.  This  witness  is  qualified. 

The  Court:  Honestly,  I  was  thinking  about  something 
else.  What  was  that  question  ? 

The  Reporter  (reading): 

79  “Q.  Now  let  me  ask  you:  is  there  a  correlation 

between  production  figures  and  total  production  in 
the  mines?  A.  Yes,  there  is. 

“Q.  What  is  that  connection?” 

The  Court:  The  Court  thinks  the  question  answers  it¬ 
self. 

Mr.  Hopkins:  Then  there  is  no  reason  for  Government 
to  propound  such  a  question,  not  having  qualified  this  wit¬ 
ness. 

The  Court:  Of  course,  if  there  is  less  coal  produced, 
there  are  less  people  working,  unless  they  are  loafing  on 
the  job. 

The  only  reasonable  conclusion  that  anyone  can  draw, 
if  there  is  no  coal  being  produced,  there  is  nobody  in  the 
mines  digging  coal. 
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Do  you  desire  any  further  answer? 

Mr.  Morison :  No,  sir. 

Mr.  Hopkins:  I  take  it  that  the  Court  and  counsel  have, 
for  the  record,  answered  it,  and  we  except  most  respect¬ 
fully  to  the  record  so  disclosing  for  the  reasons  first  stated, 
that  this  witness  to  whom  the  question  was  addressed  was 
not  properly  qualified. 

The  Court:  The  Court  thinks  the  whole  thing  is  trivial. 

Proceed. 


80  By  Mr.  Morison: 

Q.  Now  Doctor,  I  will  address  myself  to  the  ques¬ 
tion  I  asked  you  before  objection  by  the  counsel  for  the 
defendants.  What  is  that  relationship  between  coal  pro¬ 
duction  and  employment  in  the  mines?  A.  There  is  a  di¬ 
rect  relationship  between  production  and  employment.  By 
that  I  mean  that  if  production  falls  from  100  percent  to  1T5 
percent,  employment  likewise  falls  from  100  percent  to  lp 
percent. 

The  Court:  The  Court  thinks  a  wayfaring  man  woul<|l 
know  that. 

Mr.  Morison :  I  think  you  are  right,  sir. 

By  Mr.  Morison: 


Q.  Now  Doctor,  referring  to  government’s  exhibit,  1 
think  it  is  4,  will  you  inform  the  Court  concerning  employ¬ 
ment  in  the  mines  during  the  period  covered  by  the  table  ? 
A.  Production  for  the  weeks  ended  March  6  and  March  13, 
the  last  two  weeks  of  full  output  immediately  preceding  the 
work  stoppage,  was  13,025,000  tons  and  13,314,000  tons, 
respectively. 

For  the  weeks  ending  March  27th  and  April  3rd,  the  first 
two  full  weeks  of  the  work  stoppages,  production  had 


dropped  to  2,120,000,  and  2,135,000  tons  respectively. 


Coal  production  for  the  weeks  ending  March  27th  and 


April  3rd  represented  approximately  6  percent  of 


SI  production  prior  to  the  work  stoppage. 
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The  Court:  The  Court  is  of  the  opinion  that  the 
estimates  should  be  from  the  time  the  preliminary  restrain¬ 
ing  order  was  served  on  April  5th  to  the  present  time. 

If  the  defendants  claimed  that  the  preliminary  restrain¬ 
ing  order  had  been  obeyed,  the  Court  thinks  the  time  should 
run  from  about  April  Sth,  because  it  would  probably  take 
that  long  to  get  the  employees  back,  if  the  utmost  endeavor 
was  made  by  the  defendants  to  get  them  back. 

But  in  view  of  the  fact  that  there  is  no  claim  up  to  this 
time  that  any  effort  was  made  to  get  them  back,  the  Court 
thinks  that  the  time  within  the  issues  presented  today  is 
between  April  5th,  when  the  order  was  served,  and  the 
present. 

Mr.  Morison :  Your  Honor,  would  you  indulge  counsel  for 
the  Government  a  moment  on  that  point? 

The  Court:  Of  course. 

Mr.  Morison :  It  seems  to  us,  your  Honor,  that  in  order 
for  the  Court  to  properly  evaluate  the  issue  here  of  crimi¬ 
nal  contempt  and  civil  contempt  it  is  encumbent  upon  the 
Government  to  show,  and  it  is  properly  brought  to  the 
Court’s  attention,  the  exact  situation  with  reference  to 
the  national  peril.  To  do  that,  it  seems  to  me,  your  Honor, 
that  we  must  show  as  best  we  can  the  exact  state  of  the  coal 
supply  in  this  country.  That  is  one  issue. 

82  And  in  addition,  on  the  question  which  is  properly 
before  you  as  to  w'hether  or  not  these  men  left  their 
employment  in  concert  on  a  day  certain  is  also  an  issue 
that  this  Court  must  properly  inquire  into. 

The  Court:  If  that  is  the  purpose  of  the  question,  of 
course,  it  is  admissible. 

Mr.  Morison :  Yes,  sir.  It  is  the  purpose  of  the  question. 

The  Court:  Proceed,  sir. 

Mr.  Morison:  Thank  you,  sir. 

By  Mr.  Morison : 

Q.  Would  you  read  your  answer  back,  Doctor?  A.  Pro¬ 
duction  for  the  vreeks  ending  March  6  and  March  13,  the 
last  two  weeks  of  full  output  immediately  preceding  the 
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work  stoppage,  was  13,025,000,  and  13,314,000  tons,  respec¬ 
tively. 

For  the  weeks  ending  March  27  and  April  3,  the  first 
two  full  weeks  of  the  work  stoppage,  production  had 
dropped  to  2,120,000  and  2,135,000  tons  respectively. 

Coal  production  for  the  weeks  ending  March  27  and 
April  3  represented  approximately  16  percent  of  produc¬ 
tion  prior  to  the  work  stoppage. 

I  proceed  from  there. 

Q.  Yes,  Sir.  A.  As  I  said  earlier,  production  is 

83  a  sufficiently  guide  to  the  percentage  of  miners  Em¬ 
ployed  and  on  work  stoppage  in  the  industry.  It  is 

reasonable  to  conclude,  therefore,  that  during  the  work 
stoppage  approximately  84  percent  of  the  miners  left  their 
employment  and  that  approximately  16  percent  of  the 
miners  remained  in  their  employment. 

Mr.  Hopkins:  We  object.  If  the  witness  will  just  wait 
a  moment. 

Defendants,  and  each  of  them,  renew  their  objections 
for  the  reasons  that  have  been  previously  stated,  your 
Honor.  There  is  no  cause  or  connection  that  has  been 
established  here  in  any  manner.  This  witness  is  testifying 
upon  a  presumption  or  an  inference,  or  an  opinion  that 
is  not  connected  to  his  previous  qualified  testimony,  if  he 
is  qualified  at  all.  j 

We  say,  your  Honor,  that  it  is  irrelevant,  highly  prejudi¬ 
cial,  and  not  competent  here,  and  we  move  to  strike  it. 

The  Court:  The  purpose  of  this  particular  examination 
is  to  indicate,  if  it  does  indicate,  that  in  accordance  with 
the  Taft-Hartley  Act,  that  if  permitted  to  continue,  that  is 
the  alleged  strike,  that  it  will  imperil  the  national  health  or 
safety.  That  is  the  purpose  of  this  examination. 

Mr.  Morison:  Yes,  sir. 

The  Court :  The  Court  thinks  it  is  material. 

! 

Proceed,  sir. 

84  Mr.  Hopkins:  Please  note  our  objection. 

The  Court:  Yes,  sir. 
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By  Mr.  Morison : 

Q.  Now,  in  connection  with  your  official  duties,  Doctor, 
at  the  Bureau  of  Mines,  has  information  come  to  you  re¬ 
garding  the  percentage  of  miners  in  the  bituminous  coal 
mining  industry  represented  by  the  United  Mine  Workers 
of  America?  A.  There  has. 

Q.  \\  hat  percentage  of  the  total  number  of  miners  in 
the  industry  are  so  represented  by  the  United  Mine  Work¬ 
ers  of  America?  A.  Approximately  87  percent.  The  coal 
mines  management  made  a  special  study  of  this  subject 
and  concluded  that  the  United  Mine  Workers  of  America 
represented  approximately  87  percent  of  the  total  em¬ 
ployees  in  the  industry. 

Q.  Do  you  have  any  further  information  bearing  on  the 
number  of  employees  who  left  the  mines  during  the  period 
we  have  been  discussing  here  ?  A.  I  have. 

Q.  What  form  is  that  information  in?  A.  I  have  pre¬ 
pared  a  summary  table  by  mining  districts,  setting  forth 
the  number  of  employees  who  left  the  mines  or  failed  to 
report  at  work  from  March  13  through  March  18,  inclu¬ 
sive. 

85  The  information  compiled  in  this  summary  was 
obtained  from  telegraphic  reports  made  by  the  mine 
operators  to  the  Bureau  of  Mines. 

Mr.  Morison:  At  this  point,  your  Honor,  I  would  like 
to  offer  for  identification  and  marking  as  Government  Ex¬ 
hibit  No.  5,  a  table,  ‘‘Summarization  by  Districts  of  tele¬ 
grams  reporting  work  stoppages  by  dates.  ’  ’ 

Mr.  Hopkins:  Are  you  offering  it  for  the  record? 

Mr.  Morison:  I  am  offering  it  for  identification  first. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  5  for  identification.) 

By  Mr.  Morison : 

Q.  Doctor,  I  will  ask  that  you  examine  this  summary 
table  which  has  been  marked  as  Government’s  Exhibit  No. 
5,  and  tell  the  Court  if  that  is  the  one  to  which  you  have 
just  referred.  A.  It  is. 
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Mr.  Morison:  I  now  wish  to  offer  Government’s  Exhibit 
No.  5  in  evidence. 

Mr.  Hopkins:  To  which  the  defendants,  and  each  of 
them,  severally  object  for  the  reasons  previously  stated, 
without  repetition,  to  the  introduction  of  prior  exhibits. 
And  in  addition  thereto  further  object  to  the  admissibility 
in  this  record  of  the  exhibit  now  offered,  for  the  rea- 

86  son  that  on  the  face  of  it,  when  it  undertakes  to 
break  down  the  various  districts  as  to  certain  dates 

and  various  numbers  of  mines  involved,  and  total  number 
of  employees,  there  is  no  indication  or  attempt  to  allocate 
or  divide  to  show’  the  employees  involved,  or  to  put  it  this 
way:  w’hen  the  total  number  of  employees  are  indicated  ih 
the  central  Pennsylvania  and  Maryland  district  as  10,714, 
there  is  no  w’av  of  showing  from  this  exhibit,  and  it  does 
not  appear  as  to  how’  many  men  are  actually  in  the  produc¬ 
tion  of  the  coal,  how’  many  men  are  company  employees  in 
the  stores,  how  many  are  employed  outside  the  mines,  and 
neither,  your  Honor,  does  it  undertake  to  show,  and  there¬ 
fore  it  is  not  competent,  because  it  does  not  show’  that 
these  men  are  members  of  the  defendent  union  now  before 
you  on  the  narrow’  issue  of  contempt. 

It  has  an  inherent  and  fatal  weakness  in  that  it  does  not 
show’  and  can  not  show,  this  exhibit,  that  these  men,  th6 
total  number  set  out,  are  members  of  the  very  defendent 
union  now’  before  you  on  the  very  narrow’  issue,  and  we 
object  to  it. 

The  Court:  The  Court  thinks  that  on  the  reasons  given 
by  the  defendant  the  objection  will  have  to  be  overruled. 

Proceed,  sir. 

Mr.  Hopkins:  Exception. 

87  (Thereupon,  Government’s  Exhibit  No.  5  for 
identification  was  received  in  evidence.) 


Bv  Mr.  Morison: 


Q.  Will  you  explain  the  nature  of  this  data  contained  in 
the  chart,  Doctor?  A.  The  chart  shows  that  in  each  of 
the  bituminous  coal  districts  throughout  the  country,  minn 
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ers  left  their  employment  at  substantially  the  same  time 
during  the  period  between  Saturday,  March  13,  and  Thurs¬ 
day,  March  IS. 

Of  the  mines  reporting  by  March  18,  224,371  miners 
failed  to  report  for  work  by  that  date,  namely,  March  18. 

There  are  some  400,000  bituminous  coal  miners  regu¬ 
larly  employed  in  the  bituminous  coal  industry,  so  that  is 
is  apparent  from  the  number  of  miners  shown  to  have  left 
their  employment  by  this  chart  that  a  very  large  segment 
of  the  industrv  is  covered  thereby. 

Q.  In  the  course  of  your  official  duties,  Doctor,  has  any¬ 
thing  come  to  your  attention  that  any  of  the  miners  have 
returned  to  work  during  the  period  covered  by  the  tables, 
as  to  which  you  have  just  testified  ? 

Mr.  Hopkins:  Just  before  the  witness  answers,  we  again 
object. 

This  defendant  can’t  testify  on  hearsay  and  belief  as  to 
what  is  happening  to  men  who  are  members  of  this 
88  defendant  union,  and  who  are  likewise,  your  Honor, 
as  I  understand  the  rule  and  the  cause  now  before 
you,  these  individual  men,  about  whom  this  witness  under¬ 
takes  to  testify,  are  also  amenable  to  the  rule,  because  they 
are  averred  and  alleged  to  be  acting  in  concert. 

The  Court:  On  this  last  question,  your  objection  is  based 
on  the  hearsay  rule  ? 

Mr.  Hopkins:  Yes,  sir. 

The  Court :  The  Court  sustains  it  on  that  ground.  That 
was  not  given  as  an  objection  in  the  previous  question. 

Proceed,  sir. 

Mr.  Morison:  Would  you  like  to  hear  me  on  that? 

The  Court :  Yes,  I  will  hear  you. 

Mr.  Morison:  Your  Honor,  I  wish  to  clearly  show  that 
it  is  the  government’s  position  that  the  hearsay  rule  is 
not  here  involved.  The  Doctor  has  qualified  himself  as 
to  his  official  position,  and  his  background.  In  that  posi¬ 
tion  it  is  his  responsibility — 

The  Court:  This  last  question,  how  about  this  last  ques¬ 
tion?  * 
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Mr.  Morison:  It  seems  to  me,  sir,  all  we  are  doing  is 
that  we  are  asking  a  negative  question:  “Did  you,  in  tjie 
course  of  your  official  duties,  have  any  notice  of  any  fact;  ’ ’ 
And  until  the  witness  answers,  I  think  it  is  perfectly  com¬ 
petent  for  us  to  ask  him  as  to  what  information  he 

89  has  received  in  his  official  capacity.  j 

Certainly  an  officer  like  the  Doctor  here,  who  has 
testified  of  his  responsibility  in  the  Bureau  of  Mines  f<j>r  - 
the  gathering  of  statistics,  for  receiving  information  pej*- 
taning  to  these  over-all  pictures,  as  to  the  coal  industry-;— 

The  Court:  This  particular  objection  will  have  to  be  sus¬ 
tained,  sir.  ! 

Mr.  Morison :  All  right,  sir.  j 

By  Mr.  Morison: 

Q.  Doctor,  in  your  official  capacity  have  you  examined 
information  available  to  you  with  respect  to  the  stockpiles 
of  bituminous  coal  existing  in  the  United  States  during  the 
month  of  March?  A.  I  have.  ] 

Q.  Have  you  prepared  a  chart  that  will  indicate  those 
stockpiles  ?  A.  I  have. 

Mr.  Morison :  I  now  submit  for  identification  as  Govern¬ 
ment’s  Exhibit  No.  6,  and  ask  that  it  be  marked. 

j 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  6  for  identification.) 

Mr.  Morison:  I  would  like  to  say,  your  Honor,  thaf 
this  exhibit  which  has  now  been  identified  is  a  chart 

90  showing  stockpiles  of  coal  existing  as  of  March  I, 
1948. 

i 

By  Mr.  Morison: 

Q.  Doctor,  I  hand  you  Government’s  Exhibit  No.  6,  and 
I  will  ask  that  you  explain  what  this  chart  shows. 

I 

Mr.  Hopkins:  Reserving  the  objection.  You  have  ofj- 
fered  it  for  the  record  now?  j 

Mr.  Morison :  I  have  offered  it  in  evidence,  yes. 
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Mr.  Hopkins:  To  which  we  object,  for  the  reason  pre¬ 
viously  stated,  your  Honor. 

We  object  further  because  there  is  nothing  upon  the 
fact  of  this  exhibit  to  indicate  the  geographical  locations 
of  the  alleged  figures  representing  the  amount  of  coal  in 
stockpiles,  and  from  a  cursory  examination  of  it,  it  would 
appear  to  the  defendants  that  the  objection  should  be  sus¬ 
tained  further  because  he  has  not  qualified  himself  to  say 
where  these  stockpiles  of  production  are  located. 

And  unless  there  can  be  a  more  narrow,  definitive  pur¬ 
pose  of  Government  in  offering  this  exhibit,  we  again  re¬ 
new  our  objections,  that  it  is  hearsay,  it  is  irrelevant,  it 
is  immaterial,  and  not  pertinent  to  the  narrow  issue  now 
in  trial. 

The  Court:  The  Court  thinks  that  in  view  of  the  fact 
that  he  says  this  information  was  received  as  official,  he 
has  previously  testified  that  87  percent  of  the  miners 
were  members  of  the  Union,  it  is  material  and  ad- 
91  missible  in  evidence. 

(Thereupon,  Government’s  Exhibit  No.  6  was  received 
in  evidence.) 

Proceed,  sir. 

Mr.  Hopkins :  Please  note  the  exception. 

The  Court:  Proceed,  sir. 

Mr.  Morison :  Thank  you. 

Will  the  Reporter  read  the  question,  please? 

The  Reporter  (reading) : 

“Q.  Doctor,  I  hand  you  Government’s  Exhibit  No.  6, 
and  I  will  ask  that  you  explain  what  this  chart  shows.” 

The  Witness:  It  shows  that  the  stocks  in  the  hands  of 
industrial  consumers  and  retail  dealers  amounted  to  48,- 
472,000  tons  on  March  1,  1948,  or  an  average  supply  of  28 
days. 

By  Mr.  Morison: 

Q.  Do  you  have  information  as  to  the  stockpiles  in  ex¬ 
istence  in  the  United  States  on  March  15,  1948?  A.  I  do 
not. 
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Q.  What  is  your  estimate  as  to  the  stockpiles  in  the 
United  States  as  of  March  15, 1948 — 

Mr.  Hopkins :  To  which  we  object. 

Mr.  Morison:  Just  a  minute,  sir,  until  I  finish  asking 
the  question.  Then  you  may  object. 

By  Mr.  Morison:  j 

Q.  What  is  your  estimate  as  to  the  stockpiles  in 

92  the  United  States  as  of  March  15,  based  upon  offi¬ 
cial  information  which  you  have  received? 

Mr.  Hopkins:  To  which  we  object  for  the  reason  that 
the  witness  has  just  prior  to  this  question  answered  that 
he  had  no  information.  j 

We  object  upon  the  hearsay  rule  thrice  removed. 

The  Court:  The  Court  overrules  the  objection. 

Mr.  Hopkins :  May  we  note  our  exception. 

i 

By  Mr.  Morison: 

Q.  The  answer?  A.  Those  complete  figures  are  not 
available  on  stockpiles  as  of  March  15th.  It  is  possible 
to  make  a  reasonably  accurate  estimate  in  the  light  of 
known  production  of  coal  during  the  period  and  in  the 
light  of  the  normal  consumption  pattern  which  prevailed 
during  the  period. 

On  this  basis  it  is  reasonable  to  estimate  that  stocks  on 
March  15th  were  substantially  the  same  as  on  March  1st, 
namely,  48,500,000  tons. 

Q.  Doctor,  are  you  able  to  estimate  the  rate  of  depletion 
of  this  stockpile,  if  there  is  a  cessation  in  production  ?  A. 
I  am. 

Q.  Have  you  prepared  a  table  on  the  rate  of  depletion 
or  consumption  of  stockpiles  in  the  event  of  cessation 

93  of  production  in  the  bituminous  coal  mines?  A.  I 
have  prepared  such  a  table  showing  the  rate  of  de¬ 
pletion  on  the  stockpiles  maintained  by  the  principal  con¬ 
sumers  of  bituminous  coal. 
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Mr.  Morison:  I  now  offer  for  identification  Government’s 
Exhibit  Xo.  7,  chart,  “estimate  percentage  of  the  number 
of  plant  or  retail  yards  that  would  exhaust  their  stock¬ 
piles  of  bituminous  coal  in  15-day  intervals,  based  upon 
stocks  as  of  March  1,  1948,  and  daily  average  rate  of  con¬ 
sumption  prevailing  in  February  1948.  ’  ’ 

(Document  referred  to  was  marked  as  Government’s  Ex¬ 
hibit  Xo.  7  for  identification.) 

Mr.  Morison :  I  now  offer  it  in  evidence. 

Mr.  Hopkins:  To  which  we  object,  for  the  reasons  pre¬ 
viously  stated  on  the  previous  exhibits,  and  add  the  fur¬ 
ther  objection  that  it  is  hearsay,  speculative,  remote,  and 
not  pertinent  for  the  reasons  that  it  undertakes  to  analyze 
the  stockpiles  from  March  1,  1948,  at  a  date  some  18  days 
prior  to  the  issuance  of  the  temporary  restraining  order, 
and  some  20-odd  days  prior  to  the  date  of  the  issuance  of 
the  rule  now  under  hearing  here,  and  for  the  additional 
reason  that  it  is  hearsay,  pure  conclusions  of  the  witness, 
and  self-serving  declarations. 

Upon  those  various  and  sundry  reasons  the  defendants, 
and  each  of  them  object,  reiterating  that  they  are 
94  not  pertinent  to  the  narrow  issue  now  on  trial. 

The  Court:  It  can’t  be  a  self-serving  declaration 
because  the  witness  is  not  a  party  to  the  suit,  and  not  an 
employee. 

Mr.  Hopkins:  He  is  a  government  official,  sir. 

The  Court :  That  does  not  make  it  a  self-serving  declara¬ 
tion  because  he  happens  to  be  a  government  official.  It  is 
perfectly  obivious  to  the  Court  that  this  witness  has  quali¬ 
fied  himself  as  being  competent  to  testify. 

Xow,  it  may  be  that  on  cross  examination,  or  through 
some  witness  of  yours,  you  may  be  able  to  show  that  his 
judgment,  based  on  factual  matter,  is  not  sound.  The 
Court  thinks  he  is  clearly  competent,  and  testimony  is  ma¬ 
terial  and  is  not  within  the  hearsay  rule!  and  the  witness 
will  proceed. 
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Mr.  Hopkins:  Note  our  objection. 

The  Court:  All  right. 

(Thereupon,  Government’s  Exhibit  No.  7  for  identifica¬ 
tion  was  received  in  evidence.) 

] 

By  Mr.  Morison : 

Q.  Will  you  state  what  the  table  shows,  Doctor?  A.  It 
is  possible  to  use  the  past  consumption  pattern,  and  arrive 
at  reasonably  accurate  estimates  as  to  the  life  of  a  given 
stockpile.  This  work  involves,  of  course,  making 

95  certain  assumptions. 

Government’s  Exhibit  No.  7  gives  the  estimated 
percentage  of  the  number  of  plants  in  certain  basic  indus¬ 
tries  and  the  number  of  plants  in  certain  basic  industries 
and  the  number  of  retail  yards  that  would  exhaust  their 
stockpiles  of  bituminous  coal  within  15-day  intervals,  based 
upon  stocks  as  of  March  1,  1948,  and  based  upon  the  daily 
average  rate  of  consumption  prevailing  in  the  month  of 
February  1948. 

This  table  indicates,  taking  electric  power  utilities  for  il¬ 
lustration,  at  the  end  of  15  days  17  percent  of  the  power 
plants  would  be  out  of  coal.  In  30  days,  36  percent  of  elec¬ 
tric  power  utilities  would  be  out  of  coal,  and  so  on. 

Q.  Will  the  stockpiles  last  somewhat  longer  after  the  be¬ 
ginning  of  a  work  stoppage  than  is  indicated  in  this  table? 
A.  The  stockpiles  will  last  slightly  longer  than  indicated 
in  Exhibit  No.  7,  for  two  reasons:  first,  there  is  always!  a 
small  amount  of  production  during  a  work  stoppage  peribd. 
And  secondly,  as  soon  as  the  strike  is  called,  or  a  work 
stoppage - 

Mr.  Hopkins:  We  object,  your  Honor,  to  any  use  of  the 
word  “strike”  in  this  record.  It  is  a  pure  conclusion  of 
the  witness,  highly  prejudicial  to  these  defendants,  and 
each  of  them,  under  the  theory  and  position  factually  that 
is  obtaining  here  on  the  issue  involved. 

96  The  Court:  He  corrected  himself.  The  Co^rt 
agrees  that  he  should  not  reach  that  conclusion,  ft 

is  not  a  part  of  his  duty  to  reach  the  conclusion. 
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But  the  Court  thinks  he  corrected  himself  as  quickly  as 
he  could. 

Mr.  Hopkins:  Very  well,  sir.  If  not,  I  would  move  to 
strike,  but  if  he  has  corrected  it,  all  right. 

The  Witness :  As  soon  as  a  work  stoppage  is  called,  con¬ 
sumers  began  to  reduce  the  rate  of  consumption.  How¬ 
ever,  Exhibit  No.  7  does  give  a  reasonable  and  accurate 
picture  with  these  two  adjustments,  and  does  bring  out - 

Mr.  Hopkins:  Just  a  moment,  if  the  witness  will  allow 
and  your  Honor  will  indulge.  We  move  to  strike  from  the 
witness’  testimony  that  portion  where  he  says  “Work  stop¬ 
pages  were  called”.  There  is  no  proof  in  this  record  any¬ 
where,  and  there  is  a  denial  of  it,  that  any  work  stoppages 
were  called  by  the  defendants  here,  or  either  of  them,  and 
we  move  to  strike  the  statement. 

The  Court:  The  Court  thinks  the  statement  should  be 
“work  stoppages  took  place,”  not  “were  called”  but  “took 
place”. 

Mr.  Hopkins:  We  move  to  strike  the  witness’  testimony 
that  they  were  called. 

The  Court:  I  say,  I  think  the  language  should  be  that 
work  stoppages  occurred,  not  that  they  were  called ; 
97  but  that  they  occurred. 

Mr.  Hopkins:  Then  I  understand  equivalent  to 
the  motion  to  strike,  Your  Honor  is  correcting  the  witness’ 
testimony  ? 

The  Court :  That  is  correct. 

Mr.  Hopkins:  Very  well,  sir. 

By  Mr.  Morison : 

Q.  Will  you  continue,  Doctor?  A.  However,  Govern¬ 
ment’s  Exhibit  No.  7  does  give  a  reasonable  and  accurate 
picture  with  these  two  adjustments  and  does  bring  out 
very  clearly  the  effect  of  suspension  in  the  production  of 
coal. 

Mr.  Morison:  That  is  all.  Cross  examine. 

The  Court :  The  Court  will  take  a  five-minute  recess. 
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(Thereupon,  there  was  a  brief  informal  recess,  at  the 
conclusion  of  which  the  proceedings  were  resumed  as  fal¬ 
lows :) 

'  i 

Mr.  Hopkins:  May  we  proceed  with  cross  examination? 

The  Court :  Yes,  sir.  Proceed. 

| 

Cross  Examination 

i 

By  Mr.  Hopkins : 

Q.  Mr.  Young,  as  I  noted  you  were  testifying  undqr 
questions  propounded  by  government  from  a  written  docu¬ 
ment,  or  your  answers  were  in  writing.  Who  prepared  the 
answers  that  you  gave  in  response  to  Government’s  ques¬ 
tions  ?  A.  I  prepared  the  answers. 

98  Q.  Under  whose  supervision?  A.  On  the  basis 
of - 

Q.  Under  whose  supervision?  Answer  the  question, 
please. 

The  Court:  Maybe  he  can’t  answer  it  just  that  wajh 
Let  him  answer  it  the  way  he  wTants  to  and  if  you  do  not  like 
it  you  can  ask  again.  I  do  not  know  what  he  going  to  say, 
whether  his  answer  is  responsive  or  not!  unless  he  is  al¬ 
lowed  to  answer. 

Mr.  Hopkins :  Very  well. 

Mr.  Morison :  If  the  issue  is  -whether  or  not  he  consulted 
with  Government  counsel,  Government  counsel  will  am 
nounce  for  the  record  that  he  did.  This  man  qualifies  him¬ 
self  as  an  official  of  the  Bureau  of  Mines. 

The  Court:  The  question  is  under  whose  supervision: 
Just  answer  the  question  as  best  you  can,  sir. 

The  Witness:  I  was  assigned  to  duty  in  this  work  b^ 
my  superior  in  the  Bureau  of  Mines.  I  was  assigned  to 
work  with  the  Department  of  Justice  in  the  matter. 

By  Mr.  Hopkins :  ; 

Q.  Who  is  the  person  who  directed  you  to  do  that?  A; 
Mr.  Tom  Hunter,  Chief  of  the  Coal  Economics  Division, 
Bureau  of  Mines. 
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Q.  May  I  ask,  Mr.  Young,  when  you  prepared  the  an¬ 
swers  as  you  have  given,  did  you  submit  them  to 

99  Government  for  checking,  or  any  verification  before 
you  took  the  witness  stand  to  announce  them  here? 

A.  Yes,  sir.  I  did. 

Q.  To  whom?  A.  Counsel  for  the  Department  of  Jus¬ 
tice. 

Q.  Do  you  recall  the  name  of  the  individual?  A.  Yes, 
sir. 

Q.  Who  was  it?  A.  Mr.  Morison. 

Q.  As  I  understand  you  to  testify  now,  therefore,  the 
questions  the  goverment  propounded,  in  response  to  them 
you  submitted  your  answers  to  Government  counsel  for 
verification  before  you  gave  them  from  the  witness  stand 
this  morning?  A.  That  is  right. 

The  Court:  Just  a  minute.  Do  you  mean  you  allowed 
them  to  change  the  answers?  To  fix  the  answers  as  they 
thought  they  should  be  fixed  when  you  say  “verification”? 
Is  that  what  you  mean  ? 

The  Witness:  I  don’t  think  that  is  exactly  what  I  mean, 
your  Honor.  The  answers  to  those  questions  were  drafted 
by  me  in  my  own  handwriting  on  Sunday  morning,  if  I  may 
be  specific. 

The  Court :  Did  you  change  them  at  all? 

The  Witness :  Scarcely  none  at  all. 

100  The  Court:  What  did  you  change  them  “scarce¬ 
ly”? 

The  Witness:  Slight  editing  changes  were  made  and  I 
think  a  bit  of  change  in  punctuation,  something  like  that. 
But  nothing  of  significance  in  the  answers  were  changed 
by  the  attorneys  in  the  Department  of  Justice. 

The  Court:  Proceed,  sir. 

By  Mr.  Hopkins: 

Q.  May  I  ask  if  any  changes  in  the  figures  that  you 
have  submitted  were  made  after  you  presented  it  for  verifi¬ 
cation  to  Government  counsel?  A.  Absolutely  none. 
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Q.  Were  any  changes  in  conclusions  that  you  have  drawn 
in  your  answers  as  to  verbiage  made  after  you  consulted 
with  Government  counsel?  A.  No,  sir. 

Q.  Now,  Mr.  Young,  you  have  testified,  as  I  recall,  from 
Exhibit  7,  that  certain  consumer  groups  stockpiles  wopld 
run  out  in  certain  evaluated  numbers  of  days.  For  in¬ 
stance,  electric  power  utilities,  you  estimate  the  percentage 
of  the  number  of  plants  or  retail  yards  that  would  exhaust 
their  stockpiles  of  bituminous  coal  within  15  days,  would 
be  17  percent. 

Bearing  in  mind  that  statement  in  that  exhibit,  may  I 
ask  you,  have  you  officially,  yourself,  or  through  any  offi¬ 
cial  channels  received  any  information  that  any  elec- 
101  trie  power  utilities  have  run  out  of  coal,  that  tips 
stockpile  is  exhausted?  A.  I  have  not. 

Q.  I  ask  you  the  same  question,  then,  sir,  as  to  by-prod¬ 
uct  coke  plants.  Do  you  have  any  information  that  the 
stockpiles  on  any  of  them  have  been  exhausted?  A.  Noth¬ 
ing  other  than  what  I  read  in  the  newspapers. 

Q.  Well  now,  we  can  just  confine  yourself  to  the  official 
information.  That  is  what  the  testimony  is  predicated 
upon.  i 

Mr.  Morison :  I  would  like  to  object  to  this  line  of  cross 
examination.  It  completely  ignores  the  purpose  of  the 
exhibit  and  the  testimony  in  chief  in  which  it  was  made 
abundantly  clear  that  this  witness  was  testifying  in  his  offi¬ 
cial  capacity  that  he  was  giving  an  informed  and  scientific 
judgment  as  to  the  fact - 

The  Court:  Don’t  give  too  many  hints  to  the  witness, 
please,  as  you  go  along. 

Mr.  Morison:  I  will  not,  sir.  But  it  is  perfectly  clear 
that  the  objection  that  counsel  is  making  here,  your  Honor, 
is  an  improper  one. 

The  Court:  The  Court  thinks  it  proper  cross  examina¬ 
tion.  | 

Proceed. 

Mr.  Morison :  I  will  save  an  exception. 


276 


102  By  Mr.  Hopkins : 

Q.  The  same  question  then  as  to  steel  and  rolling  mills. 
Do  you  have  any  information  that  their  stockpiles  of  bitu¬ 
minous  coal  are  exhausted?  A.  If  I  may  be  permitted  I 
will  answer  the  question  in  this  fashion - 

Q.  Before  you  answer,  and  without  objecting,  I  think  the 
question  is  entitled  to  a  direct  yes  or  no  answer  and  then 
he  may  explain. 

The  Court:  No.  The  Court  does  not  require  a  yes  or 
no  answer.  The  Court  thinks  as  long  as  his  answer  is  re¬ 
sponsive  it  is  proper. 

Proceed. 

The  Witness:  This  table  merely  purports  to  show,  by 
arithmetic,  and  only  by  arithmetic,  based  on  a  previous  as¬ 
sumption  with  reference  to  the  consumption  pattern  for  the 
previous  month,  how  long  a  theoretical  stockpile  would  last 
if  that  rate  of  consumption  continues  for  a  certain  number 
of  days. 

Mr.  Hopkins :  Therefore,  your  Honor,  in  the  light  of  the 
witness’  statement  just  made,  the  defendants,  and  each  of 
them,  move  to  strike  his  entire  testimony  based  upon  Ex¬ 
hibit  No.  7,  because  he  says  it  is  based  upon  arithmetic, 
upon  presumption,  upon  a  theoretical  statement  and  con¬ 
tingent  upon  certain  things  happenings,  if  they  do.  We 
move  to  strike. 

103  The  Court :  The  Court  thinks  that  his  testimony  is 
proper.  The  courts  universally  admit  life  insurance 

tables.  Nobody  knows  who  is  going  to  die  tomorrow  morn¬ 
ing,  but  it  has  been  found  that  their  tables  are  accurate 
on  the  wdiole. 

I  can  not  conceive  of  anv  other  wav  of  reaching  a  con- 
elusion  than  by  the  method  which  has  been  used.  The 
Court  thinks  it  is  accurate  for  all  practical  purposes,  pro¬ 
viding  the  witness  is  telling  the  truth,  and  the  Court  does 
not  think  the  witness  has  been  impeached,  and  the  Court 
has  to  overrule  the  objection. 

Proceed,  sir. 
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Mr.  Hopkins:  For  the  record,  we  further  object  that  if 
it  is  being  admitted,  your  Honor,  to  prove  a  given  objective, 
rather  than  factual,  we  move  again  that  it  be  stricken  be¬ 
cause  the  objective  of  government  may  be  one  thing,  and 
the  facts  another.  The  end  does  not  justify  the  means,  j 

We  object,  your  Honor,  most  seriously  to  allowing  this 
witness’  testimony  upon  those  points,  for  the  reasons 
stated,  to  stand,  and  we  again  move  that  his  entire  testi¬ 
mony  based  upon  Exhibit  7  on  Direct  Examination  be 
stricken. 

The  Court:  The  motion  is  overruled,  sir.  Proceed. 

By  Mr.  Hopkins:  ■  ^ 

Q.  As  to  the  other  classifications  in  Exhibit  7,  consumer 
groups,  do  you  have  any  official  information,  Mr. 

104  Young,  that  indicates  that  any  of  those  groups  have 
exhausted  their  bituminous  coal  stockpiles  as  of  to¬ 
day?  A.  The  tables  does  not  purport  to  show  that. 

Q.  I  ask  you  do  you  have  any  information,  sir?  A.  No. 

Q.  You  testified  in  connection  with  the  Government  Ex¬ 
hibit  5,  which  purports  to  show  a  summarization  by  dis¬ 
tricts,  of  telegrams  reporting  work  stoppages  by  dates. 
To  whom  did  you  address  the  telegrams,  and  from  whom 
were  they  received,  upon  which  this  information  is  predi¬ 
cated?  A.  The  telegrams  were  addressed  to  the  local  coal 
producers  associations,  requesting  them  to  contact  their 
members  and  have  them  wire  the  U.  S.  Bureau  of  Mines 
with  reference  to  the  number  of  men  who  failed  to  report 
for  work  on  certain  specific  days. 

Q.  When  you  refer  to  “associations”  do  you  mean  asso¬ 
ciations  of  coal  operating  companies  ?  A.  That  is  right: 

Q.  Then  I  understand  you  to  testify  that  this  informa¬ 
tion  in  Exhibit  5  is  based  solely  upon  information  obtained 
from  the  various  coal  operating  companies,  and  not  from 
the  defendants  here,  or  either  of  them?  Is  that  correct, 
sir?  A.  That  is  correct. 

105  Q.  Well,  will  you  explain  it?  A.  Every  telegram 
that  came  to  the  Bureau  of  Mines  was  signed  an 
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official  of  the  producing  company.  Not  a  solitary  one  was 
signed  by  coal  producers  associations. 

Q.  Then  I  think  I  understand  you.  The  information 
contained  in  the  statistics  involved  in  Exhibit  5  is  based 
wholly  upon  responses  from  operating  companies  them¬ 
selves?  A.  Yes,  sir. 

Q.  And  none  of  the  information  contained  in  Exhibit  5 
comes  from  the  defendants  here,  or  either  of  them?  Is 
that  correct,  sir  ?  A.  That  is  correct. 

Q.  Then  I  ask  you  further,  Mr.  Young,  using  as  an  ex¬ 
ample  in  Exhibit  5,  Central  Pennsylvania  and  Maryland 
district,  you  have,  as  of  March  16,  total  number  of  em¬ 
ployees,  10,714.  Does  that  figure  purport  to  show  which 
of  the  10,714  are  members  of,  or  connected  with  either  of 
the  defendants  in  this  case?  A.  .It  does  not. 

106  Q.  Is  that  likewise  true  of  the  figures  that  are 
used  for  March  15th,  16th,  17th,  and  18th,  as  con¬ 
tained  in  your  exhibit?  A.  That  is  correct. 

Q.  That  is  likewise  true  as  to  the  employees,  then,  in 
all  the  other  districts  enumerated  in  Exhibit  7?  A.  That 
is  true. 

Q.  And  from  Exhibit  7,  do  I  understand  you  to  say  that 
there  cannot  be  determined  which  of  the  number  of  em¬ 
ployees  involved  are  members  of  the  defendant  union  here  ? 
A.  I  believe  you  are  referring  to  Exhibit  5  instead  of  7, 
are  you  not? 

Q.  That  is  right,  sir.  I  beg  your  pardon — Exhibit  5.  A. 
There  is  nothing  in  Exhibit  5  that  show’s  anything  pertain¬ 
ing  to  union  membership  in  the  United  Mine  Workers. 

Q.  Then,  I  ask  you:  Is  it  fair  to  say  that  you  don’t  know 
whether  that  figure  encompasses  employees  other  than 
union  members,  or  union  members  at  all,  from  the  bare 
exhibit  as  you  have  it?  Is  that  a  fair  assumption?  A.  I 
don’t  think  that  is  quite  fair. 

Q.  Well,  upon  what  would  you  say  the  basis  of  the  10,- 
714  is  arrived  at,  when  you  say  your  information  came 
from  the  operating  companies?  How  do  you  now  make 
your  explanation  of  it?  A.  I  believe  it  is  fairly  reasonable 
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to  conclude  that  if  approximately  87  percent  of  the 

107  industry  belongs  to  the  United  Mine  Workers  df 
America,  that  if  we  get  telegrams  from  producers 

stating  that  224,000  men  left  their  work  within  a  period 
of  five  days,  some  of  them  had  to  be  members  of  the  United 
Mine  Workers. 

Q.  That  is  your  inference  and  conclusion  alone1?  A. 
That  is  right. 

Q.  Now,  Mr.  Young,  you  have  testified,  as  I  recall,  on 
direct,  about  the  men  going  back  to  work  in  this  fashion: 
You  testified  about  certain  work  stoppages  occurring  and 
men  not  being  at  work. 

May  I  ask  you —  What  is  your  official  information  today 
as  to  the  status  of  the  men  working?  A.  As  of  9  o’clock 
this  morning,  I  contacted  the  Association  of  Americaki 
Railroads  wdth  reference  to  carloadings  for  the  week  ended 
April  10.  On  the  basis  of  reports  received  to  date,  the 
estimate  of  2,000,000  tons  of  production  for  the  week 
ended  April  10  was  arrived  at.  The  Railroad  Associatioh 
has  no  information  as  yet  as  to  what  happened  yesterday. 

Q.  Do  you  have  any  information  otherwise,  as  to  the 
status  of  the  men  at  work  today,  other  than  from  the  Amer¬ 
ican  Railroad  Association  ?  A.  I  do  not. 

Q.  Have  you  contacted  the  operators,  or  anybody  in  youi* 
department,  so  far  as  is  known  to  you,  contacted  the  opera¬ 
tors  on  that  point?  A.  Not  this  morning. 

108  Q.  Or  yesterday?  A.  No,  sir. 

Mr.  Hopkins:  I  believe  that  is  all,  your  Honor,  of  this 
witness. 

I 

Thereupon, 

V.  Lewis  Bassie 

called  as  a  witness  by  the  Government,  having  first  beeh 
duly  sworn,  took  the  stand,  was  examined  and  testified  as 
follows : 
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Direct  Examination 
By  Mr.  Morison : 

Q.  What  is  your  name?  A.  V.  Lewis  Bassie. 

Q.  Wliat  is  your  present  position  or  occupation,  Mr. 
Bassie?  A.  Acting  Director  of  the  Office  of  Program  Plan¬ 
ning  of  the  Department  of  Commerce. 

Q.  What  is  your  background  and  experience,  Mr.  Bassie? 
A.  I  studied  my  profession,  economist;  I  did  four  years 
graduate  work  in  economics  at  the  University  of  Chicago; 
taught  as  an  instructor  in  economics  for  one  year.  Since 
then,  I  have  been  in  the  Government  service,  over 

109  12  years,  mostly  in  positions  involving  economic 
research,  or  the  administration  of  such  research,  or 

the  use  of  the  results  in  various  problems  of  current  in¬ 
terest  to  the  agencies  in  which  I  was  employed. 

Q.  Does  that,  and  did  it,  entail  the  gathering  and  analy¬ 
sis  of  statistics  and  facts  with  reference  to  economic  mat¬ 
ters?  A.  Precisely  so. 

Q.  Now,  I  believe  you  have  testified  that  at  present  you 
are  the  Acting  Director  of  the  Office  of  Program  Planning 
at  the  Department  of  Commerce. 

What  are  your  duties  in  that  position?  A.  The  Office  of 
Program  Planning  is  a  staff  office,  in  the  Office  of  the  Secre¬ 
tary.  I  act  as  assistant  to  the  Secretary  on  problems  of 
policy  and  program. 

It  is  our  function  to  plan  programs  of  the  Department, 
arrange  for  the  preperation  of  materials,  statistics,  and 
information  needed  by  the  Secretary  relative  to  the  prob¬ 
lems  that  come  before  him,  and  for  us  in  public  statements 
and  testimony  before  Congress. 

In  general,  we  coordinate  the  work  of  the  various  bu¬ 
reaus  and  offices  with  respect  to  the  departmental  policy. 

Q.  Mr.  Bassie,  on  the  basis  of  the  information  which  is 
available  or  which  came  before  you  in  your  official  capac¬ 
ity,  what  is  your  opinion  as  to  the  dependence  of 

110  industry  on  the  bituminous  coal  supply? 
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Mr.  Hopkins:  Before  the  witness  answers,  your  Honor 
— before  the  witness  answers,  we  interpose  the  objection 
that  the  question  calls  for  pure  conclusion  of  the  witness 
upon  matters  and  figures  the  source  of  which  are  undis¬ 
closed  by  this  witness.  They  are  not  in  the  record.  It  is 
pure  hearsay.  It  is  speculative,  and  is  not  confined  to,  nbr 
relevant  in  any  fashion  to,  the  narrow  issue  of  contempt 
now  before  your  Honor. 

The  Court:  He  is  testifying  as  an  expert.  He  is  not 
testifying  as  an  ordinary  witness. 

He  is  testifying  just  as  a  doctor  would  testify  as  to  a 
hypothetical  case,  or  question. 

Mr.  Hopkins:  I  understand  he  is  asking  the  witness ’ 
opinion  as  to  the  relationship  between  the  production  of 
coal  and  industry,  generally. 

I  don’t  know  whether  he  means  world- wide,  within  th;e 
District  of  Columbia,  or  where  he  means ;  but,  in  any  evenf, 
it  is  a  pure  speculative  conclusion,  not  based  upon  any  facts 
in  this  record  and  not  germane  or  pertinent  to  the  issues 
involved. 

The  Court:  The  Court  doesn’t  agree  with  you,  sir. 

The  Court  thinks  that  anything  which  discloses  the  need, 
the  justification  for  this  procedure,  is  material  to  the  in¬ 
quiry. 

Mr.  Hopkins :  To  which  we  must  respectfully  dif- 
111  fer,  your  Honor,  and  except  and  object. 

The  Court :  Proceed,  sir. 

By  Mr.  Morison : 

Q.  Mr.  Bassie,  you  have  the  question?  A.  Yes,  sir. 

Q.  Can  you  answer  it?  A.  In  my  opinion,  the  industry 
of  this  country  is,  in  large  measure,  dependent  upon  co^l 
supply,  both  as  a  source  of  energy,  and  as  an  operating 
material. 

Three  of  our  basic  industries — steel,  electric  power,  and 
transportation,  are  directly  dependent  on  bituminous  coal. 

The  hight  degree  of  specialization  in  our  mass  producing 
industries  extends  this  dependence  beyond  the  immediate 
users  of  coal. 
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Mr.  Morison:  I  now  submit  for  identification  Govern¬ 
ment  Exhibit  No.  8. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government  Exhibit  No.  8.) 

By  Mr.  Morison: 

Q.  Mr.  Bassie,  have  you  prepared  a  table  of  information 
coming  to  you,  in  your  official  capacity,  comparing  the  per¬ 
centages  of  energy  used  in  our  industrial  system,  derived 
from  bituminous  coal  and  other  sources'?  A.  I  have. 

112  Mr.  Hopkins:  Before  the  doctor  answers,  please: 

Do  I  understand  you  have  offered  this  document 

in  evidence? 

Mr.  Morison :  I  am  about  to,  sir. 

By  Mr.  Morison: 

Q.  I  now  hand  you  Goverment  Exhibit  No.  8  and  ask 
you  if  that  is  the  table  that  you  prepared  in  your  official 
capacity?  A.  It  is. 

Mr.  Morison:  I  now  ask  that  it  be  put  into  the  record, 
in  evidence. 

Mr.  Hopkins:  To  which  we  object,  for  the  record,  your 
Honor,  for  the  reasons  previously  stated  as  to  various 
prior  exhibits;  that  we  specifically  object  to  it  upon  the 
ground  that  it  is  not  germane  nor  relevant  to  the  issue  now 
on  trial,  nor  pertinent  thereto ;  the  issue  on  trial  being  not 
a  preliminary  injunction,  the  basic  petition  of  the  Govern¬ 
ment  here,  but  the  narrow  issue  of  contempt;  that  it  is 
hearsay,  speculative,  based  upon  figures,  documents  and 
matters  not  in  this  record,  and,  in  addition  to  that,  we  ob¬ 
ject  to  it  upon  the  further  fact  that  upon  its  face  its  under¬ 
takes  to  delineate  wrhat  is  energy  from  minerals,  fuels,  and 
water  power  during  the  years  1946  and  ’47  in  trillions  of 

British  thermal  units,  a  stupendous  breakdown  of  ^ 

113  figures  at  a  date  not  encompassed  during  the  time 
involved  here. 
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The  Court:  Did  you  say  “British  trillions”? 

Mr.  Hopkins:  I  suppose  he  means  American  trillions; 
I  don’t  know.  j 

The  Court :  Well,  you  are  clear  out  of  my  territory. 

Mr.  Hopkins :  Mine  also ;  but,  it  covers  a  period  of  time, 
upon  the  face  of  the  exhibit,  of  1946  and  ’47,  utterly  re¬ 
moved  from  the  time  involved  here,  or  the  facts  involved 
in  the  period  of  time  that  your  Honor,  as  I  understand, 
previously  said,  between  April  3  and  April  12. 

It  is  not  my  statement  about  the  trillions.  I  am  reading 
from  the  exhibit  itself. 

The  Court :  Well,  that  is  what  I  supposed. 

Mr.  Hopkins:  We  object  to  the  introduction  of  it  for 
the  reasons  enumerated. 

The  Court:  Gentlemen,  the  Court  is  perfectly  clear  oh 
this  question.  The  Court  thinks  there  are  many  things  in¬ 
volved,  but  certainly  two : 

One  is  whether  or  not  this  restraining  order  was  not 
obeyed ;  the  effect  of  the  disobedience ;  and  the  justification 
for  the  restraining  order. 

Now,  when  you  take  all  those  things  into  consideration, 
the  Court  thinks  this  inquiry  is  legitimate. 

The  Court  thinks  also  that  in  this  day  in  which  we  live 
business  estimates,  economic  estimates,  estimates  of  just 
what  the  future  may  hold  forth,  just  what  the  condik 
114  tions  of  business  are,  are  based  almost  entirely  oh 
tables  and  index  numbers  which,  when  prepared  by  people 
who  are  considered  experts,  are  relied  upon. 

Now,  this  witness  has  qualified  himself  as  an  expert,  anti 
the  Court  thinks  that  it  is  perfectly  proper  for  him  to  give 
his  view,  based  upon  his  experience,  his  view  as  an  expert 
as  to  how  the  industries  of  the  country  depend  upon  the 
production  of  bituminous  coal;  and  the  objection  will  have 
to  be  overruled. 

Mr.  Hopkins :  Allow  us  an  exception. 

The  Court:  Proceed. 

j 

(Government  Exhibit  No.  8  for  identification  was  ref 
ceived  in  evidence.) 
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By  Mr.  Morison : 

Q.  Now,  Mr.  Bassie,  examining  the  table  which  is  Gov¬ 
ernment  Exhibit  No.  8,  will  you  state  what  information  that 
table  conveys?  A.  This  table  shows  the  energy  obtained 
from  bituminous  coal,  anthracite  coal,  petroleum,  natural 
gas,  and  water  power,  in  the  years  1946  and  1947. 

The  1946  figures  are  the  basic  estimates  prepared  by 
the  Department  of  the  Interior,  Bureau  of  Mines. 

The  1947  figures  are  estimates  prepared  by  the  Depart¬ 
ment  of  Commerce  on  the  basis  of  changes  in  production 
from  1946  and  1947. 

The  percentage  of  energy  derived  from  bitumi- 

115  nous  coal  was  38.7  in  1947,  rose  slightly  to  39.7 — 
I  meant  in  1946,  the  38.7  was  in  1946,  rose  slightly  to 

39.7  in  1947. 

In  view  of  the  rising  trend  of  production,  I  think  it  is 
fair  to  say  that  approximately  40  percent  of  our  energy 
is  obtained  from  bituminous  coal  in  the  case  of  industry. 

The  percentage  would  be  somewhat  higher  because  other 
energy  sources  are  used  to  a  greater  degree  by  non-indus¬ 
trial  users. 

Mr.  Morison :  I  now  offer  for  identification  Government 
Exhibit  9. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government  Exhibit  No.  9.) 

Mr.  Morison :  And  ask  that  it  be  marked. 

By  Mr.  Morison : 

Q.  Now,  Mr.  Bassie,  have  you  prepared  a  table  showung 
the  consumption  of  bituminous  coal  by  major  users  for  the 
years  1946  and  1947  ?  A.  I  have. 

Q.  I  now  hand  you  Government  Exhibit  No.  9  and  I  will 
ask  you  if  that  is  the  exhibit  and  table  prepared  by  you 
in  that  connection  ?  A.  It  is. 

Q.  Now,  will  you  state  what  information  that  table 

116  conveys?  A.  This  table  conveys  the  actual  con- 
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sumption  of  bituminous  by  the  various  industries 
and  the  percentage  which  that  is  of  the  total. 

In  1946,  industrial  users  consumed  74.2  percent - 

Mr.  Hopkins :  May  I  interrupt? 

I  thought  the  Government  merely  offered  it  for  identifi¬ 
cation  only. 

Mr.  Morison:  I  have  offered  it  in  evidence,  and  I  think 
you  are  right,  sir.  It  should  be  offered  in  evidence,  and 
I  did  not  do  so. 

Mr.  Hopkins :  All  right,  then. 

To  which  we  object,  your  Honor,  for  the  reasons  which 
have  been  previously  stated :  It  is  not  pertinent,  germane 
or  in  any  way  determinative  of  the  issue  involved  here ;  that 
it  has  nothing  to  do  with,  nor  is  relevant  to,  the  main  issue 
on  trial  in  this  case,  and  for  the  other  reasons  previously 
stated  in  objection  to  the  introduction  of  previous  exhibits 
of  similar  character,  without  repeating  them. 

The  Court:  The  objection  is  overruled. 

(Government  Exhibit  No.  9  for  identification  w*as  re¬ 
ceived  in  evidence.) 

By  Mr.  Morison : 

Q.  Doctor,  let  me  restate  the  question : 

You  had  begun  to  answer,  and  I  had  asked  you  what  this 
table  shows,  and  I  believe  you  w^ere  stating  what  the  per¬ 
cent  of  industrial  use  w*as. 

117  Will  you  continue?  A.  In  1946,  the  percent  of 
bituminous  coal  consumption  in  industrial  uses  was 
74.2  percent.  In  1947,  it  was  72.5  percent.  In  both  these 
years,  about  two-thirds  of  the  total  industrial  use  or  almost 
half  of  the  total  use  wTas  in  three  major  industries,  electric 
powrer,  iron  and  steel  industry  which  includes  most  of  the 
coke  consumption,  and  the  Class  I  railroads. 

These  figures  don’t,  of  course,  tell  the  whole  story  of 
what  happens  during  a  shutdown. 

The  position  of  individual  firms  in  every  industry  varies 
considerably,  some  having  more  than  the  average  and  some 
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less  than  the  average;  and,  when  each  individual  plant 
runs  out  of  its  supply,  it  has  to  curtail  its  operations  be¬ 
cause  supplies  can’t  be  reallocated  in  a  short  period  of 
time. 

Mr.  Morison:  Now,  I  would  like  to  offer  at  this  time  for 
identification,  Government  Exhibit  No.  10. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government  No.  10.) 

By  Mr.  Morison.) 

Q.  I  would  like  to  ask  you,  Mr.  Bassie,  whether,  on  the 
basis  of  information  coming  to  you  in  your  official  capacity, 
you  have  prepared  a  table  showing  the  estimated  tonnage 

and  average  days ’  supply  of  bituminous  coal  in  stock 
118  held  by  major  consumers  as  of  March  1st,  1948.  A. 

I  have. 

Q.  I  hand  you  Government  Exhibit  No.  10  and  I  will  ask 
you  if  that  is  the  tabulation  prepared  by  you.  A.  It  is. 

Mr.  Morison:  I  now  offer  that  in  evidence,  as  Govern¬ 
ment’s  Exhibit  No.  10. 

Mr.  Hopkins:  To  which  we  object  for  the  various  and 
several  reasons,  without  repetition,  your  Honor,  if  we  may 
be  so  allowed  to  do,  as  previously  stated  to  the  introduc¬ 
tion  of  other  documents  of  similar  character. 

I  will  reiterate  them,  but  thought  it  would  lengthen  the 
record. 

The  Court :  Objection  is  overruled. 

(Government’s  Exhibit  No.  10  for  identification  was  re¬ 
ceived  in  evidence.) 

By  Mr.  Morison : 

Q.  Now,  examining  the  table  which  you  have  in  your 
hand,  Mr.  Bassie,  Government  Exhibit  No.  10,  will  you 
point  out  what  information  that  table  conveys.  A.  This 
table  shows  the  total  supply  of  bituminous  coal  in  stocks 
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held  by  major  industries  as  of  March  1st,  1947,  and  states 
those  totals  in  terms  of  average  days’  supply. 

They  were  about  the  same  on  March  1st  this  year,  as 
they  were  a  year  earlier. 

119  It  shows  that  electric  powder  utilities  had  55  days 
supply ;  Class'  I  railroads,  22  days ;  by-product  coke 

ovens,  33  days;  steel  plants  and  rolling  mills,  28  days; 
cement  mills,  45  days ;  other  industrial  users,  39  days,  mak¬ 
ing  a  total  for  all  industrial  users  of  39  days;  and,  retail 
coal  dealers,  with  only  3  days,  brought  the  grand  total 
down  to  an  average  of  20  days  supply. 

Mr.  Morison:  I  now  offer  Government  Exhibit  No.  ll 
for  identification  and  ask  that  it  be  marked. 

i 

(Document  referred  to  was  marked  for  identification 
only  as  Government  Exhibit  No.  11.) 

By  Mr.  Morison: 

Q.  On  the  basis  of  official  information  coming  to  you  in 
your  official  capacity,  have  you  prepared  any  table  or  tabu¬ 
lation  showing,  on  the  basis  of  stocks  of  coal  held  as  of 
March  1st,  1948,  and  assuming  no  change  in  the  rate  of  use 
and  no  replenishment  of  stocks,  the  number  of  plants  in 
cretain  basic  industries  which  would  have  to  shut  down  ifi 
intervals  of  five  days?  A.  I  have. 

Q.  I  now  hand  you  Government  Exhibit  No.  11,  and  will 
ask  you  if  that  is  the  tabulation  you  have  prepared.  A.  It 
is.  ! 

Mr.  Morison:  I  now  offer  Government  Exhibit  No.  11. 

Mr.  Hopkins :  To  which  we  object  for  the  reasons 

120  previously  stated,  without  putting  into  the  record 

in  detail - 

The  Court:  Objection  is  overruled. 

(Government  Exhibit  No.  11  for  identification  was  re^ 
ceived  in  evidence.) 
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By  Mr.  Morison : 

Q.  Now,  examining  the  table,  Government  Exhibit  No. 
11,  will  you  state  what  that  table  shows?  A.  This  table 
shows  the  number  of  individual  plants  in  various  major 
industries  classified  by  intervals  of  five  days  holdings  of 
stock  of  bituminous  coal  as  of  March  1st,  1948. 

According  to  this  table,  there  were,  out  of  630  electrical 
utility  plants,  38  which  had  supplies  equivalent  to  no  more 
than  five  days  operation.  109  of  these  plants,  about  one- 
sixth  of  them,  had  supplies  equivalent  to  no  more  than  15 
days. 

In  the  case  of  the  railroads,  60  lines  or  about  two-thirds, 
had  supplies  equivalent  to  no  more  than  30  days  supply. 

It  is  noted,  of  course,  that  these  plants  would  have  to 
shut  down  only  if  they  received  no  additional  supplies,  and 
if  they  maintained  their  rate  of  use,  which  is  based  on  the 
month  of  February’s  operation. 

Q.  Now  Mr.  Bassie,  from  information  coming  to  you  in 
your  official  capacity,  can  you  state  to  the  Court  the  impact 
on  the  steel  industry,  railroads,  and  the  utility  industries 
resulting  from  a  work  stoppage  in  the  bituminous  coal 
mines  ? 

Mr.  Hopkins :  To  which  we  must  interpose  the  ob- 
121  jection,  your  Honor,  that  it  calls  for  a  speculative 
conclusion  of  the  witness  not  based  upon  any  of  the 
actual  facts  in  issue  here  bn  the  narrow  issue  of  contempt 
now  before  your  Honor ;  and,  it  would  be  hearsay  and  pure 
conclusion  of  the  witness  only. 

The  Court:  The  objection  will  have  to  be  overruled. 

The  Court  thinks  the  witness  can  testify  in  a  legitimate 
way  as  an  expert. 

Proceed,  sir. 

By  Mr.  Morison : 

Q.  Will  you  answer?  A.  As  to  the  steel  industry,  there 
has  already  been  a  considerable  impact  on  its  operations. 
The  rate  of  operations  declined  from  over  95  percent  of- 
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capacity  to  something  under  80  percent,  at  the  termination 
of  the  walk-out. 

The  estimated  loss  in  production  during  the  same  period 
is  estimated  at  650,000  tons. 

As  to  the  railroads,  there  was  a  decrease  in  passenger 
and  freight  traffic  ordered  by  the  ODT  amounting  to  25 
percent  and  a  further  order  had  been  issued  but  was  nevet 
put  into  effect. 

According  to  reports  we  have  received,  the  furloughs  oi 
railroad  workers  amounted  to  some  60,000. 

Q.  Now,  in  that  connection,  may  I  interpose  before  yop 
enumerate  other  industries, — I  take  it  that  in  your  estimate 
of  the  amount  of  steel,  the  impact  on  the  steel  in-j 

122  dustry,  that  you  have  reference  to  specific  time  when 
you  made  your  estimate. 

What  period  did  you  estimate  in  connection  with  that? 
A.  You  mean  the  650,000  tons? 

123  Q.  Yes.  A.  That  would  be  the  week  ending  up 
to  and  through  the  week  ending  April  10th. 

Q.  Well,  now,  will  you  go  ahead,  Mr.  Bassie? 

I  didn’t  want  to  interrupt  you.  Could  you  tell  us  aboutj 
the  utilities,  electric  utilities?  A.  In  the  case  of  the  utili-i 
ties,  we  have  not  had  any  reports  of  actual  shutdowns,  but 
stockpiles  have  been  reduced  sharply,  and  it  would  be  im-j 
possible  to  maintain  operations  in  the  event  that  the  shut¬ 
down  continued  indefinitely. 

In  the  case  of  the  gas-using  utilities,  stocks  were  also 
approaching  a  critical  point.  , 

Of  course,  if  the  shutdown  continued  long  enough  to  force 
a  curtailment  of  these  services  to  domestic  users,  it  would 
have  a  serious  effect  on  public  health  and  welfare. 

Mr.  Hopkins:  Now,  your  Honor,  we  most  respectfully 
move  again  to  strike.  This  witness  is  going  beyond  the 
realm  of  the  issues.  Not  only  that,  he  is  going  into  the 
field  of - 

The  Court :  The  last  part  having  to  do  with  the  domes¬ 
tic  situation  will  have  to  be  stricken  out,  sir. 
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Mr.  Hopkins:  We  move  to  strike  it  in  its  entirety. 

The  Court:  The  motion  is  overruled  as  to  its  entirety. 
Proceed. 

Mr.  Morison:  I  now  offer  for  identification  Govern¬ 
ment’s  Exhibit  No.  12 

124  (The  document  referred  to  was  marked  for  identi¬ 
fication  only  as  Government’s  Exhibit  No.  12.) 

By  Mr.  Morison : 

Q.  Mr.  Bassie,  I  now  hand  you  Government’s  Exhibit 
No.  12  and  will  ask  you  if  you  are  familiar  with  that  tabu¬ 
lation  and,  if  so,  what  its  source  is.  t  A.  I  am. 

Mr.  Hopkins:  May  I  interject?  Have  you  offered  it  for 
the  record? 

Mr.  Morison :  I  will,  as  soon  as  I  get  the  witness  to  iden¬ 
tify  it. 

w 

Mr.  Hopkins :  Very  well. 

The  Witness:  These  are  data  respecting  the  United 
States  exports  of  coal,  coke,  coal  briquettes,  and  are  de¬ 
rived  from  the  records  of  the  Bureau  of  the  Census,  on  our 
foreign  trade. 

By  Mr.  Morison : 

Q.  Is  that  a  tabulation  which,  in  your  official  capacity, 
has  come  to  your  attention  and  you  can  so  identify  it  as  an 
official  record?  A.  I  can. 

Mr.  Morison:  I  now  offer  this  in  evidence  as  Govern¬ 
ment’s  Exhibit  No.  12. 

Mr.  Hopkins:  To  which  the  defendants  object,  and  each 
of  them  for  the  record,  upon  the  ground  that  they  are  not 
germane,  relevant,  pertinent  in  any  manner  to  the  narrow 
issue  under  trial;  and,  in  addition  to  that,  in  sup- 

125  port  of  the  objection,  defendants  object  because,  on 
the  face  of  the  exhibit  itself,  it  proposes  to  show 

exports  of  anthracite  coal. 

There  is  no  involvement  of  anthracite  coal  in  this  nar¬ 
row  issue  of  contempt  alleged  to  have  arisen  from  a  work 
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stoppage  in  bituminous  coal,  and,  in  addition  to  that,  upon 
the  face  of  the  exhibit,  it  undertakes  to  say  how  many  tons 
of  coal  will  go  to  Nicaragua  as  of  January,  1948;  and  read¬ 
ing  from  the  exhibit  itself,  it  is  preliminary  figures  at  that. 
It  is  hearsay  thrice  removed,  highly  prejudicial  to  these 
defendants,  and  each  of  them,  as  to  how  much  coal  Uru¬ 
guay  may  have  obtaned  as  of  January  1,  1948,  of  anthra¬ 
cite  coal,  and  it  is  so  speculative,  upon  its  face,  preliminary, 
admittedly  so,  as  of  a  time  not  even  involved  in  the  issue 
here,  and  involving  matters  utterly  removed  from  the  bi¬ 
tuminous  coal  industrv.  i 

mi 

In  addition  to  that,  they  undertake  to  have  compared  ex¬ 
ports  in  1947,  in  January. 

It  is  so  remote  and  so  subject  to  the  hearsay  rule  as  tb 
hardly  need  objection,  your  Honor;  but  we  repeat  that  if 
you  allow  this  speculative  matter  under  those  conditions, 
upon  those  terms,  it  is  highly  prejudicial  and  exceeds  fat* 
and  away  the  bounds  of  legal  reason  to  try  the  issue  of  con¬ 
tempt  here,  involving  a  period  of  time  from  April  3  t<p 
April  12. 

126  Mr.  Morison:  If  your  Honor  please,  may  I  re¬ 
spectfully  suggest  that  counsel  for  the  defendant^ 
has  the  free  right  of  cross-examination  as  to  any  of  this, 
sir. 

This  is  submitted  as  an  official  document.  It  is  in  the 
hands  of  an  expert  witness  and  was  identified - 

The  Court;  The  principal  objection,  as  the  Court  sees 
it,  is  the  anthracite  coal  situation. 

Mr.  Morison:  Of  course,  we  are  not  introducing  it  for 
that  purpose  at  all,  your  Honor.  We  had  to  introduce  ail 
official  record  in  its  entirety.  The  fact  that  it  contains 
separate  figures  as  to  anthracite — of  course,  we  will  not 
advert  to  that,  we  will  limit  our  questions  to  the - 

The  Court:  Is  your  question  limited  to  the  bituminous 
coal  situation? 

Mr.  Morison :  The  export  of  bituminous  coal. 

The  Court;  The  Court  overrules  the  objection. 
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Mr.  Hopkins :  May  the  defendants  interpose  another  ob¬ 
jection,  then,  please,  sir? 

The  Court:  Yes. 

Mr.  Hopkins:  We  object  to  the  exhibit  because  it  does 
not  tend  in  any  way,  upon  its  face  or  in  detail,  to  support 
the  allegation  of  national  emergency  upon  which  the  Gov¬ 
ernment  ’s  action  here  is  predicated. 

For  instance,  it  shows  that  two  tons  of  anthracite  were 
intended  to  go  to  Bermuda  in  1947. 

127  Now,  I  submit  to  your  Honor  that  that  is  not 
pertinent  testimony  here. 

The  Court:  Well,  of  course,  counsel  agrees  that  anthra¬ 
cite  shall  go  out  of  the  question,  but  it  is  perfectly  evident, 
sir,  that  the  foreign  situation  affects  this  country  very 
deeply,  and  anything  which  interferes  with  foreign  exports 
at  this  time  might  very  seriously  interfere  with  the  welfare 
of  this  country. 

The  Court  overrules  the  objection. 

Proceed. 

Mr.  Hopkins :  We  wish  to  note  an  exception. 

(Government’s  Exhibit  No.  12  was  received  in  evidence.) 
By  Mr.  Morison : 

Q.  Now,  Mr.  Bassie,  I  would  like  to  ask  you  to  tell  the 
Court  what  this  tabulation  shows  with  respect  to  bitumi¬ 
nous  coal  exports  from  the  United  States?  A.  This  table 
shows  that  in  the  month  of  January,  1946,  approximately 
3,400,000  tons  of  bituminous  coal  were  exported  from  this 
country,  which  was  a  small  increase  from  the  same  month 
the  year  before. 

About  two-thirds  of  these  total  exports  went  to  Europe. 
This  two  million— roughly,  2,300,000  tons  of  coal  that  went 
to  Europe  represented  about  60  percent  of  the  total  imports 
of  those  countries  and  amounted  to  about  25  percent  of 
their  total  coal  supplies. 


293 


I 


128  Mr.  Morison:  Now,  I  submit  for  identification 
Government  Exhibit  No.  13. 

And,  I  ask  that  it  be  so  marked. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government  Exhibit  No.  13.) 

j 

By  Mr.  Morison : 

Q.  Mr.  Bassie,  I  now  hand  you  Government  Exhibit  No. 
13  and  I  will  ask  you  if  you  can  identify  that.  A.  I  cah, 

sir. 

Q.  What  is  it  ?  A.  It  is  an  order  suspending  bituminotis 
coal  export  licenses  as  of  March  22nd,  1948. 

Q.  Issued  by  whom,  and  by  what  authority?  A.  It  is 
issued  by  the  Office  of  International  Trade  of  the  Depart¬ 
ment  of  Commerce,  under  legislation  which  empowers  us  to 
control  exports  from  this  country. 

i 

Mr.  Morison :  I  introduce  this  in  evidence. 

Mr.  Hopkins:  We  object  to  it  for  the  same  reasons,  with¬ 
out  repeating  them,  vour  Honor;  and  likewise,  it  is  repe¬ 
titious.  | 

The  Court:  Overruled. 

(Government  Exhibit  No.  13  for  identification  received  in 
evidence.) 

I 

By  Mr.  Morison : 

Q.  Mr.  Bassie,  what  is  the  significance  of  the  issuance 
of  that  order? 

Mr.  Hopkins:  If  the  Court  please,  the  order 

129  speaks  for  itself.  It  is  a  document  introduced  by 
Government,  and  it  is  not  subject  to  interpretation. 

Let  it  speak  for  itself,  rather  than  call  for  a  conclusion 
of  the  witness,  wdio  doesn’t  undertake  to  say  that  he,  him¬ 
self,  prepared  or  issued  the  order. 

The  Court:  The  Court  does  not  think  it  speaks  for  it¬ 
self  at  all.  The  Court  thinks  it  may  require  interpretation. 
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If  the  Court  finds  out  it  does  not,  it  will  strike  out  the 
answer. 

Proceed,  sir. 

Mr.  Hopkins:  Exception. 

By  Mr.  Morison : 

Q.  Mr.  Bassie,  in  that  connection,  you  have  stated  that 
this  order,  under  authority  of  law,  was  issued  by  the  Sec¬ 
retary  of  Commerce,  the  Department  of  Commerce.?  A. 
The  Office  of  International  Trade. 

Q.  Which  is  under  the  Department  of  Commerce?  A. 
Yes,  sir. 

Q.  And  are  you  familiar  with  the  facts  and  circumstances 
pertaining  to  the  exercise  of  that  authority?  A.  In  a  gen¬ 
eral  way.  Do  you  mean,  relating  to  this  specific  order? 

Q.  Yes,  sir.  A.  Yes,  sir. 

Q.  And  the  need  and  necessity  for  it  is  a  determination 
of  the  Secretary  of  Commerce  and  the  Department 

130  of  Commerce?  A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  what  is  the  significance  of 
the  issuance  of  that  order.  A.  Well,  as  the  order  states, 
it  prohibits  the  export  of  coal  from  this  country  except 
for  certain  supplies  that  were  at  the  ports  or  were  in  tran¬ 
sit  to  the  ports  pursuant  to  firm  export  orders.  It  was 
felt  that  with  the  shut-down  of  the  mines,  supplies  would 
be  urgently  needed  at  home  and  that  we  could  not  afford 
to  let  them  go  out  of  the  country. 

Q.  Now  Mr.  Bassie,  I  will  ask  you  whether,  in  your  offi¬ 
cial  capacity,  you  have  been  required  or  have  become  fa¬ 
miliar  with  the  requirements  of  our  foreign  aid  program 
which  has  recently  been  enacted  into  law.  A.  Generally, 
yes  sir. 

Q.  That  is  a  part  of  your  duty,  to  advise,  as  the  program 
planner  for  the  Secretary  of  Commerce,  is  that  right?  A. 
Yes.  I  do  not  have  in  mind  all  the  details  of  that,  of 
course. 

131  Q.  I  understand,  with  that  qualification. 

Now,  I  will  ask  you,  as  an  expert  and  in  that 
light,  what,  in  your  opinion,  the  effect  of  the  stop  order, 


which  is  Government  Exhibit  No.  13,  upon  our  foreign-aid 
program -  j 

Mr.  Hopkins:  We - 

The  Court:  The  Court  doesn’t  think  that  is  an  expert 
question.  The  Court  sustains  the  objection. 

Mr.  Morison :  Withdraw  the  question. 

By  Mr.  Morison : 

Q.  Now,  Mr.  Bassie,  can  you  tell  us  what  the  probable 
effect  of  a  work  stoppage  in  the  bituminous  coal  mines 
would  have  on  commitments  to  the  foreign-aid  program? 

Mr.  Hopkins:  To  which  we  object  for  similar  reasons 
previously  stated. 

The  opinion  of  this  witness  about  the  effect  on  interna¬ 
tional  trade,  your  Honor,  is  so  utterly  remote  and  specula¬ 
tive  as  to  be  subject  to  the  hearsay  rule,  per  se. 

The  Court:  Well,  the  Court  thinks  this:  The  Court 
thinks  that  the  effect,  general  effect,  on  foreign  trade  is!  a 
matter  of  common  knowledge,  and  not  a  matter  for  an 
expert  witness  to  testify  to. 

Of  course,  the  Court  has  allowed  the  testimony  so  f&r 
on  the  theory  that  the  Court  thinks  that  exports  of  bituirii- 
nous  coal  which  affect  foreign  countries  that  this  country 
is  now  interested  in,  is  a  very  material  inquiry ;  but  a 
132  general  question  as  to  the  effect  on  foreign  trade  is, 
the  Court  thinks,  too  highly  speculative  to  be  a  mas¬ 
ter  of  expert  testimony  and  is  more  a  matter  of  common 
knowledge  than  anything  else. 

The  Court  sustains  the  objection. 

Mr.  Morison:  The  question  is  withdrawn. 

i 

Cross-examine. 

Cross-Examination 

i 

By  Mr.  Hopkins: 

Q.  Now,  Mr.  Bassie,  as  I  understand  from  one  of  the 
Government  exhibits,  I  think  perhaps  Exhibit  9,  you  made 
certain  calculations — or  perhaps  it  was  one  other  exhibit^— 
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as  to  the  duration  of  time  that  various  industries  could 
run  with  the  present  stockpiles  of  coal.  I  believe  it  is 
Exhibit  11,  perhaps. 

May  I  ask  you :  Do  you  know,  of  your  own  knowledge  or 
official  knowledge,  any  plants  where  such  stockpiles  have 
been  exhausted  as  of  today?  A.  No,  sir.  Now,  I  would 
like  to  point  out  that  we  did  not  introduce  figures  precisely 
indicating  when  any  plant  would  have  to  shut  down.  We 
introduced  figures  of  their  holdings  in  terms  of  a  certain 
rate  of  operation.  The  implication  was  conveyed  merely 
that  they  would  have  to  shut  down  under  certain  assump¬ 
tions,  that  is,  as  to  replenishments,  or  rather  no  re- 

133  lenishment  of  supplies,  and  a  continuation  of  that 
rate  of  operation. 

Now,  insofar  as  they  get  further  supplies  or  change  their 
rate  of  operations,  they  can  extend  at  a  reduced  operation 
for  a  much  longer  period,  and  1  do  not  know  of  a  complete 
shutdown:  thought,  of  course,  in  the  steel  industry  certain 
furnaces  have  been  shut  down. 

Q.  Certain  furnaces  in  the  steel  industry  are  shut  down 
in  all  periods  of  the  year,  and  each  year,  are  they  not,  for 
various  reasons  utterly  independent  of  coal  shortages; 
isn’t  that  true?  A.  That  is  true,  sir. 

Q.  Now,  in  connection  with  your  Exhibit  10,  you  state 
that  as  of  March  1,  electric  power  utility  plants  had  an 
average  supply  of  55  days.  A.  Yes. 

Q.  I  ask  you,  has  that  55  days,  supply  been  exhausted 
since  March  12, 1948?  A.  No. 

Q.  Very  well.  I  will  ask  you  the  same  question:  By¬ 
product  coke  ovens,  33  days.  Has  that  33-day  supply  been 
exhausted  since  March  12?  A.  Of  course,  these  are  largely 
part  of  the  steel-making  operation,  and,  as  I  pointed  out, 
certain  of  the  facilities  in  that  industry  have  been  shut 
down. 

Q.  Well,  I  ask  you  as  to  cement  mills,  45  days: 

134  Have  any  of  them  run  out  during  that  time,  since 
March  12?  A.  Not  to  my  knowledge. 
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Q.  Now,  on  your  Exhibit  11,  you  refer  again  to  electric 
power  utility  plants.  Do  you  have  any  information  as  to 
how  many  plants  that  are  involved  in  your  calculatiohs 
are  supplied  with  coal  by  the  members  of  the  defendant 
union  here?  A.  No,  sir. 

Q.  Now,  you  referred,  with  reference  to  Exhibit  11,  un¬ 
der  Government  questioning,  about  an  order  of  the  Office 
of  Defense  Transportation,  in  reference  to  curtailment  of 
service. 

I  ask  you,  sir,  if  this  is  not  the  situation  as  it  exists  to¬ 
day:  Reading  from  the  official  ticker  tape  journal  in  the 
Washington  News  Service  of  yesterday,  headed  ‘"Railroads 
cancel,  effective  at  4  p.m.” — “cancelled  effective  at  4  p.m. 
were  a  recent  order  which  cut  coal-burning  railroad  opera¬ 
tions  25  percent,  and  another  order  which  would  have  iih- 
posed  another  25  percent  reduction  Thursday.  The  action 
was  taken  jointly  by  the  Office  of  Defense  Transportation 
and  the  interstate  Commission”  quoting  “Early  resump¬ 
tion  of  normal  mining  operations  obviated  continuation  of 
these  restrictions”,  the  order  said,  continuing,  “the  Gov¬ 
ernment  today  removed  all  restrictions  on  coal-burning 
railroad  operations.” 

Is  that  the  situation,  as  you  know  it,  officially,  today? 

Mr.  Morison:  May  it  please  your  Honor,  I  must 
135  object  to  that,  for  the  first  reason  that  in  the  exami¬ 
nation  in  chief  of  the  witness  it  was  not  put  to  him 
whether  he,  in  his — whether  or  not  he  had  under  his  control 
or  knowledge  the  Office  of  Defense  Transportation;  and  for 
a  further  and  more  cogent  and  more  simple  reason  that  we 
are  prepared  to,  the  Government  is  prepared  to,  put  on  an 
official  from  the  Office  of  Defense  Transportation  as  to  this 
issue. 

Now,  the  argument  of  counsel,  from  reading  a  tickei 
tape,  seems  to  be  highly  irregular.  j 

Mr.  Hopkins:  We  submit - 

The  Court:  Just  a  minute.  What  were  you  reading 
from?  I 


! 

i 
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Mr.  Hopkins:  From  the  Washington  official  news  serv¬ 
ice,  as  goes  by  teletype  to  all  Government  agencies  in  Wash¬ 
ington,  and  inasmuch  as  the  witness  had  been  asked  on 
direct  about  an  order - 

136  The  Court:  Do  you  think — you  think  that  is  au¬ 
thentic,  don’t  you? 

Mr.  Hopkins:  I  am  not  offering  it  as  such.  Based  on 
that,  I  am  asking  him  if  that  is  the  situation,  does  that  truly 
reflect  the  situation  today. 

The  Court :  The  Court  thinks  it  may  not  be  strictly  cross 
examination.  If  you  insist  upon  it,  I  will  overrule  the  ob¬ 
jection  ;  but  what  is  the  objection  to  making  him  your  own 
witness  on  that  question  ? 

Mr.  Hopkins :  I  will  submit,  this  is  reasonable  and  prop¬ 
er  cross  examination,  inasmuch  as  the  Government  in¬ 
quired  of  him  on  the  ODT  order  in  the  original  instance. 

The  Court:  I  am  not  sure  it  is  pure  cross  examination, 
but  I  am  going  to  overrule  the  objection. 

Proceed. 

Mr.  Hopkins:  Thank  you,  sir. 

By  Mr.  Hopkins: 

Q.  Does  that  truly  reflect  the  situation  today?  A.  I  be¬ 
lieve  it  does,  sir. 

Q.  Now,  you  referred  to  your  Exhibit  12  to  exports;  ex¬ 
ports  from  the  United  States,  of  coal,  are  controlled  both 
by  Congressional  enactment  and  Administration  policy,  are 
they  not?  A.  Of  course  the  Administration  operates  under 
general  legislative  authority,  but  the  specific  quotas 

137  for  any  particular  shipment  are  controlled  by  our 
Office  of  International  Trade. 

Q.  But  your  Office  of  International  Trade,  in  reference 
to  the  export  of  coal  to  Europe  about  which  you  testified, 
is  controlled  or  modified  or  altered  to  the  degree  that  the 
national  Administration  nowT  in  power  in  this  Government 
effects  it  by  directives  or  otherwise,  is  that  correct,  in 
accordance  with  foreign  policy  as  proclaimed  by  the  Ad¬ 
ministration — is  that  correct?  A.  The  exact  export  quotas 
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are  determined  on  an  inter-departmental  basis.  We  have 
several  committees  with  representatives  of  various  depart¬ 
ments.  The  facts  are  presented  before  these  committees 
as  to  need  and  availability,  and  the  committee  then  makes 
the  decision  as  to  the  exact  amount  that  can  be  licensed  for 
shipment. 

Q.  Then,  responding  to  my  question,  the  amount  of  ex¬ 
port  coal  that  is  eventually  allowed  is,  in  part  at  least,  de¬ 
termined  by  Administration  policy,  stemming  from  foreign 
policy  or  otherwise,  is  that  correct?  A.  I  think  that  is  a 
fair  statement. 

Q.  Very  well.  You  have  testified  to  the  Government 
question  as  to  about  how  many  millions  of  tons  of  coal  went 
to  Europe.  Will  you  take  Exhibit  No.  12,  Government  Ex¬ 
hibit,  and  tell  me  how  much  coal,  bituminous  or  otherwise, 
under  the  Administration  of  this  Government,  the 
138  State  Department  policy  or  otherwise,  have  gone  i;o 
Russia?  A.  I  believe  no  coal  went  to  Russia  during 
that  period,  sir. 

Q.  Which  period?  A.  January  1948 — January  1947. 

Q.  As  to  those  two  months  only,  you  refer?  A.  That  is 
all  that  table  shows. 

Q.  You  don’t  know,  then,  what  the  exports  have  been 
otherwise,  at  other  times  in  ’47  and  ’48?  A.  In  this  entire 
period  we  have  been  shipping  no  coal  to  them. 

Q.  Now,  I  ask  you  the  question,  I  ask  you  from  this  Gov¬ 
ernment  Exhibit  12,  can  you  say  how  much  coal  has  gone 
to  Russian-controlled  countries  in  Europe  or  other  places 
in  the  world? 

Mr.  Morison:  Your  Honor  the  exhibit  covers  every¬ 
thing  from  Curacao  and  Trinidad  to  the  British  Malaya. 

The  Court:  Of  course  there  has  been  no  objection;  bfit 
the  Court  thinks  that  without  explanation,  this  particular 
line  of  testimony  is  not  going  to  help  this  inquiry. 

If  you  will  give  the  Court  a  reason  why  you  think  that 
it  is  material,  the  Court  will  hear  your  reason. 

Mr.  Hopkins :  I  think  it  runs  to  test  the  adequacy  of  the 
Government’s  case,  in  the  original  instance  when  it  was 
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presented  to  the  Court  for  injunctive  relief,  when 

139  they  come  in  here  and  seek  to  support  their  move  in 
the  original  instance  by  information  or  data  or  testi¬ 
mony  that,  in  the  very  nature  of  the  answer  of  the  witness, 
is  political  in  kind,  and  that  is  the  reason  underlying  it. 

Mr.  Morison:  I  object  to  the  statement  of  counsel — 
The  Court:  Just  a  minute. 

What  do  you  mean  by  “political?” 

Mr.  Hopkins:  I  say,  sir,  if  the  Government  is  here  un¬ 
dertaking  to  support  its  main  action  of  injunctive  re¬ 
lief,  preliminary  injunction  by  information  or  testimony 
through  the  witness  who,  as  I  understand,  says  it  is  vari¬ 
able  according  to  administrative  policies, — it  runs  to  test 
the  adequacy  of  the  original  proceeding  unless  this  wit¬ 
ness’s  testimony  be  stricken,  and  we  would  like  to  move  that 
it  be  stricken  in  its  entirety. 

The  Court:  Do  you  object  to  this  Russian  testimony? 
Mr.  Morison:  It  doesn’t  make  any  difference  to  me, 
your  Honor. 

The  Court :  All  right,  let  it  go  in,  then. 

The  Court  thinks  that  you  are  kicking  the  Government  on 
the  shins,  but,  go  ahead. 

Mr.  Hopkins :  I  say,  in  response  to  your  Honor’s  remark, 
I  think  they  are  perhaps  entitled  to  it  when  you  view  the 
welfare  of  400,000  members  of  this  Union,  and  five  or  six 
million  men  and  women  and  children  that  they  repre¬ 
sent. 

140  That  is  all. 

*•*••***•* 

Thereupon, 

Nelson  Lee  Smith 

called  as  a  witness  by  the  Government,  having  first  been 
duly  sworn,  took  the  stand,  was  examined  and  testified  as 
follows : 
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Direct  Examination 

! 

By  Mr.  Morison:  j 

Q.  Will  you  state  your  name  and  present  occupation?  A. 
My  name  is  Nelson  Lee  Smith.  I  am  Chairman  of  the  Fed¬ 
eral  Power  Commission. 

Q.  Mr.  Smith,  how  long  have  you  been  a  member  of  the 
Federal  Power  Commission?  A.  Since  October  26, 1943; 

Q.  What  are  the  functions  of  the  Federal  Power  Com- 
mission  relating  to  the  electric  power  industry?  [A 

141  Speaking  generally,  the  Federal  Power  Commission 
licenses  hydroelectric  projects,  regulates  interstate 

transmission  and  sale,  at  wholesale  of  electric  energy  in 
interstate  commerce,  and  those  who  are  engaged  in  such 
transmission  or  sale,  and  obtains  and  compiles  da,ta 
and  information  with  respect  to  the  entire  electric  power 
industry. 

142  Q.  Now,  does  the  Federal  Power  Commission,  in 
the  discharge  of  its  duties,  and  under  the  authority 

of  the  Federal  Power  Act,  obtain  and  compile  statistics 
concerning  the  consumption  of  fuels  for  the  production  of 
electric  energy?  A.  It  does. 

Q.  Does  the  Commission  regularly  publish  such  statis¬ 
tics?  A.  It  does. 

Q.  Can  you  furnish  the  most  recent  publication  of  the 
Federal  Power  Commission  on  the  consumption  of  fuels  for 
production  of  electric  energy?  A.  Yes.  A  copy  is  avail¬ 
able,  certified  by  the  Secretary  of  the  Federal  Power  Com¬ 
mission,  of  a  publication  by  the  Commission  for  February 
1948,  entitled  “Consumption  of  Fuels  for  Production  of 
Electric  Energy.  ’  ’ 

i 

Mr.  Morison:  I  now  hand,  for  identification,  Govern¬ 
ment  Exhibit  No.  14. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government  Exhibit  No.  14.) 
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By  Mr.  Morison : 

Q.  Is  this  Government  Exhibit  14  the  publication  to 
which  you  refer?  A.  It  is. 

Mr.  Morison :  I  offer  it  in  evidence. 

Mr.  Hopkins:  We  renew  the  same  objections  as  hereto¬ 
fore  made,  without  repeating  them;  and  ask  that 
143  they  be  carried  forward. 

The  Court:  Objection  overruled. 

(Government  Exhibt  No.  14  for  identification  received 
in  evidence.) 

By  Mr.  Morison: 

Q.  Can  you  furnish  a  copy  of  the  most  recent  publication 
of  the  Federal  Pow’er  Commission  showing  the  weekly  pro¬ 
duction  of  electric  energy  in  the  United  States?  A.  Yes. 
A  copy  is  available,  certified  by  the  Secretary  of  the  Fed¬ 
eral  PowTer  Commission,  of  a  chart  published  as  of  April 
3,  1948,  by  the  Federal  PowTer  Commission,  showing  in  a 
graphic  form  the  weekly  electric  output  of  the  United 
States  beginning  with  the  year  1940  and  ending  April  3, 
1948. 

Mr.  Morison:  I  now  offer  for  identification  Government 
Exhibit  No.  15. 

Mr.  Hopkins:  I  offer  the  same  objection  for  the  record. 

The  Court:  All  right,  sir,  the  objection  is  overruled. 

(The  document  referred  to  was  marked  for  identification 
only  as  Government’s  Exhibit  No.  15.) 

By  Mr.  Morison : 

Q.  I  will  ask  you  if  this  is  the  document  to  which  you 
refer.  A.  It  is. 

Mr.  Morison :  I  offer  this  in  evidence. 

Mr.  Hopkins:  Is  that  a  new  exhibit,  other  than  15? 

Mr.  Morison:  No,  sir. 
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144  Mr.  Hopkins :  I  offered  the  objection  prematurely, 
but  I  renew  it,  then. 

The  Court :  Very  well.  i 

(Government  Exhibit  No.  15  for  identification  was  re¬ 
ceived  in  evidence.) 

i 

By  Mr.  Morison : 

Q.  Mr.  Smith,  will  you  describe  the  extent  to  which  the 
production  of  electric  energy  is  dependent  upon  bituminous 
coal?  A.  Nearly  50  percent  of  all  the  electric  energy  gen¬ 
erated  in  the  United  States  is  produced  from  bituminous 
coal.  In  the  north  central  region  of  the  United  Statesj  80 
percent  of  the  electric  energy  is  generated  from  bituminous 
coal ;  and  in  the  northeastern  region,  the  proportion  is  ap¬ 
proximately  65  percent. 

Q.  Are  you,  in  your  official  capacity,  required  to  keep 
yourself  advised  generally  as  to  the  coal  supply  situation 
in  the  electric  utility  industry?  A.  Yes.  The  Commission 
collects  data  concerning  coal  stocks  used  in  electric  genera¬ 
tion.  I 

Q.  Now,  will  you  describe  in  a  general  way  what  the  coal 
supply  situation  is  in  the  electric  utility  industry? 

Mr.  Hopkins:  As  of  what  date  is  the  witness  referring 
to? 

Mr.  Morison:  As  of  any  date  to  which  the  witness  can 
respond. 

Mr.  Hopkins :  I  think  the  question  should  be  nar- 

145  rowed  your  Honor.  He  can  ask  it  from  the  begin¬ 
ning  of  time  up  until  now,  unless  he  defines  it. 

Mr.  Morison:  I  will  modify  the  question  your  Honor. 

By  Mr.  Morison: 

Q.  Will  you  give  the  general  situation,  as  I  have  re¬ 
quested,  Mr.  Smith,  as  of  the  period  ending  March  13,  and 
any  subsequent  date  ?  A.  During  the  week,  ending  March 
13,  the  usage  of  electric  energy  thoughout  the  United 
States  greatly  exceeded  the  peak  of  consumption  during 


i 
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the  wartime  period.  During  that  week  the  electric  energy 
consumption  was  670  million  kilowatt  hours  greater  than 
during  the  peak  of  wartime  activities ;  and  it  was  over  500 
million  kilowatt  hours  greater  than  the  corresponding  week 
the  previous  year. 

The  Commission - 

Q.  Now -  A.  I  was  coming  to  your  question.  More 

precisely,  on  the  coal  situation :  The  Commission  has  been 
supplementing  its  available  information  by  a  spot  tele¬ 
graphic  inquiry,  and  we  have  data  obtained  from  electric 
utilities  representing  the  bulk  of  the  industry  which  shows, 
as  of  April  8,  1948,  the  system  had  an  average  of  about 
49 — the  precise  figure  is  49.7 — days’  supply  of  bituminous 
coal.  That  is  well  below  the  amount  normally  maintained 
by  those  systems. 

Q.  Mr.  Smith,  can  you  tell  us  as  of  the  present  time, 
and  with  reference  to  the  immediate  twelve  months’ 
146  period  before,  what  the  demand — what  is  the  posi¬ 
tion  of  the  demand  for  electric  energy!  A.  Well, 
the  total  demand  for  electric  energy,  as  I  stated  in  re¬ 
sponse,  I  think,  to  your  earlier  question,  for  the  week  end¬ 
ing  March  13,  1948  was  far  in  excess  of  any  previous 
peaks - 

Mr.  Hopkins :  Now,  we  are  objecting  there,  if  your 
Honor  please.  The  demand  for  electric  energy  produced 
from  coal,  or  the  demand  for  electric  energy  generally! 

I  think  the  witness  should  delineate  it.  Otherwise,  I 
object  to  the  question  and  move  to  strike  the  answer. 

Mr.  Morison:  Your  Honor,  it  is  our  position  that  the 
question  answers  itself. 

The  Court :  The  witness  stated  that  about  50  percent  of 
the  electric  energy  was  derived  from  coal. 

The  Court  thinks  it  is  perfectly  legitimate,  sir. 

Mr.  Hopkins :  I  note  the  objection  for  the  reason  I  under¬ 
stood  the  witness  was  about  to  testify  under  a  question 
about  what  was  the  demand  for  electric  energy  in  the 
United  States.  Certainly  that  has  nothing  to  do  with  the 
issue  here. 
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The  Court :  All  you  have  to  do  is  divide  it  by  2  and  find 
that  out. 

Mr.  Hopkins:  Government  counsel  hasn’t  done  that, 
your  Honor.  They  are  leading  him  off  into  very  broad 
and  speculative  fields  here,  on  pure  conjecture — — 

147  .  The  Court:  The  Court  overrules  the  objection. 

Proceed. 

Mr.  Hopkins :  Exception.  | 

By  Mr.  Morison: 

Q.  Mr.  Smith,  how  does  the  coal  supply  situation  in  the 
electrical  energy  industry  today  compare  with  the  situation 
at  the  time  when  the  production  of  coal  was  interrupted  in 
April,  1946,  and  in  November  of  1946?  A.  According  to 
my  information,  the  total  coal  supply,  in  terms  of  days  of 
operation  held  by  electric  utility  systems,  was  approximate¬ 
ly  equivalent  in  April  and  November,  1946,  to  that  on  hand 
when  the  current  interruption  of  production  of  coal  began 
on  March  15, 1948. 

During  the  1946  interruption,  curtailments  of  electric 
service  were - 

Mr.  Hopkins:  We  object,  your  Honor,  to  his  witness  tes¬ 
tifying  as  to  events  of  18  months  or  two  years  ago.  They 
have  no  relevancy  here.  j 

The  Court :  The  purpose  of  it  is  to  show  the  accelerated 
effect  of  the  non-production  of  coal;  isn’t  is? 

Mr.  Morison :  Precisely. 

The  Court :  That  is  my  understanding. 

Mr.  Hopkins:  If  it  is  Goverment’s  purpose  here  to  renew 
controversies  of  the  past,  that  is  one  thing;  but  we  do  not 
take  that  to  be  their  purpose,  or  shouldn’t  be. 

148  The  Court :  That  is  not  the  purpose. 

Mr.  Hopkins:  I  think  Government  could  more 
nearly  delineate  its  purpose,  because  as  we  observed  a 
while  ago,  the  defendants,  your  Honor,  certainly  feel  that 
they  delineate  and  define  purposes  from  Governments 
original  approach,  other  than  those  that  might  be  on  the 
narrow  issue  here.  j 
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The  Court:  The  Court  doesn’t  see  any  objection  to  it. 

Proceed. 

By  Mr.  Morison : 

Q.  Will  you  continue,  Mr.  Smith?  A.  Yes. 

You  were  inquiring  about  the  1946  situation.  During  the 
interruption  of  coal  production  in  1946,  curtailment  of  elec¬ 
tric  service  was  required  after  approximately  30  days  of 
mine  idleness,  at  which  time  there  was  still  about  a  30  days’ 
supply  of  coal  available. 

Emergency  curtailment  orders  were  actually  issued  af¬ 
fecting  various  sections  of  the  country  and  were  contem¬ 
plated  for  other  sections ;  if  either  of  the  1946  interruptions 
had  continued  longer,  more  drastic  curtailments  would  have 
been  necessary  throughout  all  areas  where  coal  is  the  pri¬ 
mary  source  for  electric  energy  production. 

It  was  at  that  time  possible  for  the  Civilian  Production 
Administration  to  enforce  such  curtailments  on  a 
149  national  basis  by  reason  of  the  extraordinary  author¬ 
ity  under  the  Second  War  Powers  Act.  That  ma¬ 
chinery  is  not  longer  available. 

For  still  another  reason,  the  present  interruption  in  coal 
production  would  precipitate  a  crisis  more  quickly  than 
during  the  1946  interruption. 

At  that  time,  speaking  of  1946,  supplies  of  coal  at  the 
mine  mouths,  in  transit,  and  at  storage  depots  were  all 
frozen  before  the  cessation  of  production.  This  was  done 
under  the  authority  of  the  Second  War  Powers  Act,  and 
permitted  reallocation  of  such  frozen  stocks  according  to 
greatest  need.  The  absence  of  that  allocation  machinery 
during  the  current  work  stoppage  has  resulted  in  the  distri¬ 
bution  of  coal  already  mined  without  controlled  relation 
to  the  greatest  need. 

Wherever  interruption  of  coal  production  results  in  com¬ 
plete  exhaustion  of  coal  supply  at  a  generating  station, 
the  generation  of  electric  energy  cannot  begin  after  the 
resumption  of  mining  for  periods  up  to  some  sixteen  days, 
depending  on  shipping  conditions. 

•  •••••#••• 
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150  Direct  Examination — resumed  j 

i 

Bv  Mr.  Morison: 

Q.  Mr.  Smith,  to  refresh  your  recollection,  my  recollec¬ 
tion  is  that  just  prior  to  the  noon  recess  I  asked  you  about 
the  coal  supply  situation  in  the  electric  power  industry  com¬ 
pared  with  the  situation  at  the  time  when  the  production  of 
coal  was  interrupted  in  April  of  1946  and  again  in  Novem¬ 
ber  of  1946.  I  believe  you  were  answering  to  that  what 
had  occurred  and  from  that,  the  pattern  of  what  happens 
when  a  cessation  occurs. 

I  shall  now  ask  you  whether,  in  your  opinion,  the  con¬ 
tinuation  of  the  interruption  of  coal  production  will  result 
in  a  curtailment  of  supply  of  electric  energy? 

i 

Mr.  Hopkins:  To  which  the  defendants  object,  your 
Honor.  It  is  opinion  testimony,  not  based  upon  any  facts 
in  this  record  as  they  pertain  to  the  narrow  issue;  of 

151  the  rule  to  show  cause,  and  for  the  various  reasons 
heretofore  advanced.  It  is  hearsay,  prejudicial,  and 

highly  so,  to  the  defendants,  and  each  of  them,  and  we  ob¬ 
ject  to  it. 

The  Court :  The  Court  thinks  that  it  is  a  generalization, 
gentlemen.  It  is  almost  a  conversational  generalization. 
The  Court  cannot  admit  that  testimony. 

Mr.  Morison:  I  withdraw  the  question,  your  Honor. 

By  Mr.  Morison : 

Q.  You  have  already  testified,  Mr.  Smith,  in  general 
terms  as  to  the  effect ;  first,  as  to  the  dependency — the  per¬ 
cent  of  dependency — of  the  electric  powr  industry  upon 
bituminous  coal.  You  have  also  indicated  from  statistics 
which  came  before  you  in  your  capacity  as  Chairman  of  the 
Federal  Power  Commission  as  to  the  amount  of  stocks  held 
by  electric  utilities. 

I  should  now  like  to  ask  you  what  the  effect  of  a  cessa¬ 
tion — a  continued  cessation — of  production  of  bituminous 
coal  will  have  upon  the  generation  of  electric  power  as  of 
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this  time,  in  the  light  of  your  evidence  as  to  the  stockpile 
of  coal  on  hand  in  the  industry. 

Mr.  Hopkins:  Before  the  witness  answers,  we  interpose 
the  same  objections  offered  to  the  previous  question. 

The  Court:  The  Court  overrules  that  objection.  Pro¬ 
ceed. 

152  By  Mr.  Morrison : 

Q.  Will  you  answer  the  question,  please?  A.  Yes, 
continuation  of  a  cessation  of  coal  production  would,  in 
my  opinion,  be  bound  to  affect  the  total  generation  of  elec¬ 
tricity  from  that  source,  which,  as  previously  testified  to, 
is  accountable  for  about  half  of  the  total  electrical  genera¬ 
tion  of  electricity  from  that  source,  which,  as  previously 
testified  to,  is  accountable  for  about  half  of  the  total  elec¬ 
trical  generation  of  the  country. 

Q.  Do  I  take  it  from  that,  Mr.  Smith,  that  the  longer 
the  continuation  of  the  cessation  of  production,  the  more 
acute,  then,  becomes  the  curtailment  of  electric  power  pro¬ 
duction  ? 

Mr.  Hopkins:  Before  the  witness  answers,  we  object. 
It  is  a  leading  question,  not  properly  put  to  this  witness, 
and  presupposes  an  answer. 

The  Court :  The  court  sustains  the  objection. 

Mr.  Morison :  I  withdraw  the  question. 

By  Mr.  Morison : 

Q.  Mr.  Smith,  based  upon  the  data  and  information  com¬ 
piled  by  your  Commission,  what  is  your  opinion  as  to  the 
effect  of  a  protraction  of  interruption  of  coal — bituminous 
coal — production  upon  the  national  health  and  safety  of 
the  United  States? 

Mr.  Hopkins:  Before  the  witness  answers,  we  inter¬ 
pose  the  objection,  your  Honor,  that  it  is  a  speculative  and 
highly  prejudicial  answer. 

The  Court:  It  is  a  conclusion,  gentlemen.  The  Court 
will  have  to  draw  the  conclusion. 
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153  Mr.  Morison :  I  withdraw  the  question. 

Cross-examine. 

| 

Cross-Examination 
By  Mr.  Hopkins : 

i 

Q.  Mr.  Smith,  as  I  noted  the  questions  addressed  to  you 
by  Government,  you  have  been  reading  your  answers  to 
certain  of  the  questions  addressed  to  you.  Who  prepared 
your  answers  that  you  have  been  giving?  A.  Those  an¬ 
swers  were  prepared  under  my  direction  by  representatives 
or  members  of  the  staff  of  our  Bureau  of  Power  and  Bu¬ 
reau  of  Law. 

Q.  Did  you  or  anyone  of  your  staff  submit  them  to  Gov¬ 
ernment  before  you  filed  your  affidavit  that  is  attached  to 
the  main  bill  of  complaint  in  this  case  ?  A.  1  did  not  submit 
any  of  the  testimony  myself.  It  is  my  understanding  that  it 
was  submitted  by  a  member  of  our  Bureau  of  Law  to  coun¬ 
sel  for  the  Government.  Whether  that  was  before  or  after 
the  execution  of  the  affidavit,  Mr.  Hopkins,  I  don’t  know. 

Q.  It  was  before,  however,  you  gave  your  answers  from 
the  witness  stand  this  morning  and  this  afternoon?  j  A. 
Most  certainly.  j 

Q.  What  was  the  purpose  of  submitting  it?  For  cor¬ 
rection,  or  alternation  or  addition?  Do  you  know,  sir?  A. 
I  don’t  know  what  the  purpose  was.  I  don’t  know 

154  precisely  the  arrangements  that  were  made.  lido 
know  that  I  reviewed  the  testimony,  having  directed 

that  it  be  prepared  along  certain  lines.  I  reviewed  it  be¬ 
fore  it  was  submitted,  I  reviewed  it  after  it  was  submitted, 
and  I  found  no  alternations  or  changes. 

Q.  No  corrections  or  additions?  A.  None  that  I  recall, 
no,  sir. 

Q.  Did  it  indicate  an  approval  from  Government  agen¬ 
cies  or  Government  attorneys  that  it  was  now  presently 
all  right  for  you  to  use?  A.  I  don’t  know  anything  about 
that.  I  was  asked  to  testify  with  respect  to  certain  facts, 
and  that  is  what  I  have  undertaken  to  do,  sir. 

Q.  Very  well,  sir. 
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Now,  Mr.  Smith,  you  have  introduced  certain  documents 
— I  believe  Government  Exhibits  14  and  15 — and  have  re¬ 
ferred  to  them  as  being  part  of  a  general  policy  of  the  is¬ 
suance  of  formal  documents  by  the  Federal  Power  Com¬ 
mission.  May  I  ask  you:  Do  you  not  also  publish  for 
publication  releases  of  various  kinds  from  time  to  time  in 
mimeographed  form?  A.  We  do. 

Q.  You  give  them  numbers,  do  you  not?  A.  I  think  that 
is  correct. 

Q.  And  date  them?  A.  Yes,  sir. 

155  Q.  I  should  like  to  ask  you,  sir,  to  examine  the 
document  I  hold  in  my  hand  and  now  present  to 

you — I  have  only  one  of  them — and  ask  you  whether  or 
not  the  document  I  show  you  is  an  official  release  from  the 
Federal  Power  Commission.  A.  It  is. 

Q.  I  ask  you,  with  it  in  your  hand,  to  state  whether  it 
is  Release  No.  3701.  A.  It  is. 

Q.  Headed:  “Federal  Power  Commission.  For  publica¬ 
tion.  Immediate  release.”?  A.  That  is  right. 

Q.  Dated  March  29, 1948  ?  A.  Right. 

Q.  Headed:  “FPC  Reports  Coal  Consumption  by  Elec¬ 
tric  Utility  Power  Plants  is  Highest  February  Consump¬ 
tion  of  Record.  Coal  Stocks  Total  16,889,407  Tons,  or  60 
Days’  Supply  at  February  Rate  of  Consumption.” 

Is  that  correct?  A.  That  is  correct. 

Q.  Now,  I  ask  you,  with  it  in  front  of  you  now,  does  it  not 
also  state  that  stocks  of  coal  on  hand  at  electric  utility 
power  plants  on  March  1,  1948  total  16,889,407  tons?  A. 
That  is  correct. 

Q.  Does  it  not  further  state:  “11.5  percent  more 

156  than  stocks  one  years  ago.”?  A.  That  is  correct. 

Q.  Does  it  not  also  say  that  “Of  the  total,  bitumi¬ 
nous  coal  comprised  14,668,272  tons”?  A.  That  is  cor¬ 
rect. 

Q.  Does  it  not  further  say  that  “Based  upon  the  Feb¬ 
ruary  rate  of  consumption,  coal  stocks  were  sufficient  to  last 
60  days  compared  with  61  days  a  month  earlier  and  62  days 
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a  year  ago”?  A.  Yes;  that  was  the  situation  as  of 
March  1. 

Q.  And  this  is  a  direct  and  accurate  quoting  froip  an 
official  release  from  your  agency  dated  February  29,  1948? 
A.  Dated  March  29. 

Q.  March  29, 1948?  A.  Yes,  sir. 

Q.  Mr.  Smith,  you  have  testified  rather  in  detail  about 
what  would  happen  in  reference  to  utility  plants  in  the 
event  of  continued  decrease  in  stock  piles  of  coal  based 
upon  stoppages  of  work.  Do  you  have  any  information 
as  of  today  as  to  the  status  of  the  resumption  of  work  or 
the  resumption  of  the  production  of  coal?  A.  No,  sir, j  ex¬ 
cept  a  general  knowledge  gleaned  from  the  newspapers. 

Q.  I  think  you  stated  generally,  also,  did  you  not,  in  re¬ 
sponse  to  Government’s  direct  question,  that  ithe 
157  lack  of  continued  supply  of  coal  to  the  electric  utility 
plants  would  have  a  rather  deleterious  effect^  or 
words  to  that  effect,  did  you  not?  A.  That  the  lack  of 
coal  for  electric  generation  would  aggravate  a  power  short¬ 
age. 

Q.  Would  not  the  same  thing  be  true  if  there  was  a  short¬ 
age  of  food  or  wearing  apparel  for  the  men  who  work  in 
the  plant?  A.  Why,  I  suppose  so. 

Mr.  Morison :  Your  Honor - 

Mr.  Hopkins:  Very  well. 

Mr.  Morison:  I  move  that  that  answer  be  stricken:  I 
think  it  is  not  within  the  bounds  of  proper  cross-examina¬ 
tion. 

The  Court:  It  is  not  proper  cross-examination,  but  you 
made  your  objection  after  the  answer. 

Mr.  Morison:  I  want  to  be  most  tolerant,  your  Honor; 
that  is  the  reason  I  was  so  slow  in  doing  so,  because  £ny 
connection  between  them - 

The  Court:  It  will  not  affect  the  case  one  way  or  the 
other. 

Mr.  Morison :  All  right,  sir. 

Mr.  Hopkins :  That  is  all,  I  believe,  your  Honor. 
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Redirect  Examination 
By  Mr.  Morison : 

Q.  Just  one  question.  Now,  Mr.  Smith,  counsel 

158  for  defendants  exhibited  to  you  a  release  coming 
from  the  Federal  Power  Commission  dated  March 

29,  which  reflected,  as  you  stated,  the  amount  of  coal  on 
hand  in  the  utility  industry  as  of  March  1. 

I  should  like  to  ask  you  whether  or  not,  if  you  know,  the 
consumption  of  coal — bituminous  coal — by  the  power  in¬ 
dustry  in  the  year  1948  is  in  excess  or  has  been  at  a  rate 
in  excess  of  the  consumption  in  1947.  A.  I  want  to  see 
whether  I  can  give  you  a  precise  answer  to  that  question. 

Q.  Yes,  I  wish  you  would.  A.  I  believe  that  to  be  the 
case,  but  I  could  not  state  the  precise  amount. 

Mr.  Morison :  I  think  your  general  statement  is  enough. 
Other  exhibits  have  already  been  introduced  by  other  wit¬ 
nesses  pertaining  to  the  particularity.  That  is  all. 

Mr.  Hopkins:  That  is  all. 

•  •••*••••# 

Thereupon, 

Arthur  H.  Gass 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 

By  Mr.  Morison. 

Q.  What  is  your  name;  and  what  is  your  present 

159  employment?  A.  My  name  is  Arthur  Gass.  My 
present  employment  is  a  Director  of  Rail  Transpor¬ 
tation  of  the  Office  of  Defense  Transportation. 

Q.  How  long  have  you  served  in  that  capacity,  Mr.  Gass? 
A.  Since  March  1, 1946. 

Q.  What  employment  did  you  have  prior  to  this  present 
employment?  A.  I  was  vice  chairman  of  the  Car  Service 
Division  of  the  Association  of  American  Railroads  from 
July  9,  1945. 
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Q.  Until  what  time?  A.  Until  March  1  of  1946,  when  I- 
went  to  the  ODT  on  loan. 

Q.  Did  you  have  any  other  capacities  with  the  Associa¬ 
tion  than  as  vice  chairman  of  the  Car  Service  Division? 
A.  Yes.  Before  I  was  vice  chairman  of  the  Car  Service 
Division,  I  was  manager  of  Military  Transportation,  with 
offices  in  the  Pentagon  during  the  war,  from  July  of  1940 — 
July  1,  1940. 

Q.  In  all,  how  long  have  you  been  connected  with  the 
railroad  transportation  business?  A.  Slightly  over  30 
years. 

Q.  In  your  official  capacity,  Mr.  Gass,  as  director  of 
the  Railway  Transport  Division,  are  you  concerned 
160  with  the  domestic  facilities  of  the  nation?  A.  jYes, 


sir ;  that  is  our  sole  purpose  of  being. 

Q.  In  connection  with  that  responsibility,  are  yop  fa¬ 
miliar  with  the  demands,  the  use,  and  the  consumption  of 
bituminous  coal  bv  the  American  railwavs?  A.  I  aim 
Q.  How  many  railroads  are  operating  in  the  United 
States  today,  and  to  what  extent  do  they  use  bituminous 
coal  as  fuel?  A.  Well,  there  are  somewhat  over  600  rail¬ 
roads,  counting  all  of  them.  Of  course,  the  Class  I  rail¬ 
roads,  the  principal  ones,  are  somewhere  about  143,;  and 
they  consume  coal.  I  would  say  the  freight  service  of  the 
railroads  is  performed  by  about  80  percent  of  the  coal¬ 
burning  power. 

Q.  Can  you  tell  me  the  total  consumption  of  bituminous 
coal  by  railroads — that  is,  an  approximate  estimate  of  it? 
A.  Well,  on  March  1  they  were  consuming  308,000  ton?  per 

day.  i 

Q.  What  would  be  an  annual  consumption  rate  of  bitu¬ 
minous  coal?  A.  About  113,000,000  tons. 

Q.  What  portion  of  that  113,000,000  tons  was  consumed 
in  coal-burning  locomotives?  A.  Roughly,  100,000  tons — 
I  mean  100,000,000  tons,  rather.  j 

Q.  What  is  the  remainder?  How  is  that  accounted 
161  for?  A.  That  would  be  in  stand-by  service,  round- 


| 
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houses,  station  service,  switching  shanties,  power  for 
water,  and  things  of  that  kind — pumping  stations. 

Q.  In  other  words,  the  incidental  fuel  demands  of  the 
system?  A.  In  your  shops — you  use  it  in  your  shops,  in 
your  furnaces,  and  so  forth. 

Q.  Will  you  state  what  the  number  of  steam  locomotives 
in  service  on  the  railroads  of  this  country  at  this  time  is? 

A.  I  would  have  to  refer  to  my  notes  to  give  it  to  you 
exactly.  It  is  somewhere  in  the  neighborhood  of  39,000. 

Q.  Would  you  like  to  refer  to  your  notes  and  be  specific? 
A.  If  I  mav. 

(After  examining  paper)  39,592. 

Q.  As  of  what  date  was  that,  Mr.  Gass?  A.  That  was  as 
of  December  31,  1946.  That  is  the  last  available  figure 
from  the  Interstate  Commerce  Commission — a  compilation 
of  annual  figures. 

Q.  Of  that  number,  can  you  tell  us  what  portion  were 

operated  by  Class  I  railroads — that  is,  railroads  having - 

A.  94.8  percent. 

Q.  94.8  percent?  A.  94.8  percent  of  those  were  operated 
by  Class  I  railroads. 

162  Q.  What  is  your  definition  of  a  Class  I  railroad? 

A.  That  is  a  railroad  with  net  operating  income  of  a 
million  dollars  or  more. 

Q.  What  portion  of  that  total  number  would  be  allocated 
into  operations  by  Class  II  and  Class  III  railroads?  A. 
Well,  of  that  total  there  would  be  a  remainder  of  2,041,  or 
about  5.2  percent. 

Q.  That  would  be  divided  between  Class  II  and  Class 
III?  A.  Class  II  and  Class  III. 

Q.  For  the  information  of  the  Court  here,  what  is  a 
Class  II  railroad?  A.  Well,  I  am  not  sure  as  to  the — 
It  is  based  on  the  operating  income,  but  I  am  not  sure  what 
the  division  is. 

Q.  It  is  an  operating  income  figure?  A.  It  is  an  operat¬ 
ing  income  figure. 

Q.  And  the  Class  III  is  the  lowest  of  the  brackets?  A. 
That  is  right. 
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Q.  Are  these  figures  that  you  have  given,  as,  I  believe 
you  said,  of  December  31, 1946,  the  last  official  figures  that 
are  available?  A.  They  are  figures  that  are  compiled  on 
a  yearly  basis,  and  the  carriers  have  90  days  after  the  close 
of  the  period  to  submit  their  figures.  That  would  mean  that 
for  the  year  1947  they  would  have  until  March  31  to  sub¬ 
mit  the  figures,  and  they  still  must  be  collated,  and 

163  they  are  not  available.  That  is  the  last  available 
official  figure. 

Q.  Now,  in  your  official  capacity  and  in  view  of  yqur 
qualifications,  what  is  your  best  judgment  as  to  the  substan¬ 
tial  application  of  those  figures  as  you  have  given  th6m 
to  the  period  from  March  12,  1948  to  the  present  time?  A. 
I  don't  believe  that  question  is  quite  clear,  sir.  I  don't 
get  the  thought  you  have  in  mind. 

Q.  My  question  was  this,  Mr.  Gass :  You  have  given  the 
figures  that  you  say  are  the  last  official  figures  relating  ,  to 
the  period  ending  December  31,  1946.  A.  Oh  yes;  I  see. 

Q.  I  wrant  to  know  what  your  opinion  is  as  to  the  presept 
situation,  as  to  coal-consmning  railroads  in  this  country, 
of  bituminous  coal.  ! 

i 

Mr.  Hopkins:  To  which  we  object  before  the  witness 
answers,  your  Honor.  Testimony  about  how  many  rail¬ 
roads  were  Class  I,  Class  II,  and  Class  III,  in  December, 
1946,  a  year  or  more  ago,  has  no  bearing  here,  your  Honor, 
upon  the  precise  issue  of  the  rule.  We  submit  that  it  Is 
remote,  it  is  hearsay,  it  is  irrelevant,  it  is  immaterial.  To 
clutter  this  record,  your  Honor,  with  various  and  sundry 
conclusions  and  projections  into  the  future  is  highly  pre¬ 
judicial.  We  object  to  this  characterization  of  the  testi¬ 
mony. 

The  Court:  Well,  the  purpose  of  the  testimony,  as  tile 
Court  understands  it,  is  this:  It  is  to  find  out,  first  wThat 
percentage  of  the  transportation  system — railroad 

164  transportation  system — uses  coal  for  transporta¬ 
tion;  then,  how  much  that  amounts  to  per  annurii, 

how  much  was  on  hand  on  March  12,  and  how  much  was 
on  hand  at  some  date  later,  I  suppose. 


i 
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Mr.  Morison :  That  is  correct,  sir. 

The  Court :  Proceed,  sir.  The  Court  thinks  that  is  per¬ 
fectly  proper. 

Mr.  Hopkins:  We  note  an  exception. 

By  Mr.  Morison : 

Q.  Will  you  answer  my  question?  A.  To  answer  your 
question,  I  would  say  there  has  been  slight  change  in  the 
over-all  figures,  because  of  retirements  of  some  power  and 
accessions  of  new,  but  it  would  not  change  the  percentage 
relationship  as  much  as  one  percent ;  it  is  substantially  the 
same. 

Q.  Substantially  the  same  as  of  the  dates  December  31, 
1946  and  March  12  of  this  year?  A.  It  'would  be  substan¬ 
tially  the  same. 

Q.  Do  you  have  information  as  to  the  railroad  coal 
stocks  that  were  on  hand  as  of  March  1,  1948?  A.  Yes,  I 
do. 

Q.  And  as  of  comparative  dates  in  the  past  years?  A. 
Yes,  I  do. 

Q.  How  do  coal  stocks  on  hand  as  of  March  1,  1948  com¬ 
pare  with  stocks  on  hand  as  of  the  same  date  in  past  years? 

A.  Well,  at  March  1,  1948,  we  had  6,706,440  tons  in 
165  railroad  stockpiles,  and  that  compares  with  7,681,- 
692  as  of  March  1,  1947,  and  with  11,068,594  on 
March  1,  1946. 

Q.  In  terms,  then,  of  percentage,  what  would  that 
mean?  A.  About  10  percent  less  than  last  year,  and  about 
37  percent  less  than  two  years  ago.  Last  year  was  a  very 
low  year,  you  know,  as  might  be  stated  in  passing. 

Q.  How  do  you  account  for  the  relative  lowness  of  the 
coal  stocks  on  hand  in  railroads  as  of  March  1,  1947  ? 

Mr.  Hopkins:  Before  the  witness  answers,  we  object  to 
that  as  pure  conclusion. 

The  Court :  Objection  sustained. 

Mr.  Morison :  I  withdraw  the  question. 

The  Court :  The  Court  already  knows. 
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That  was  only  semi-facetious,  sir. 

Mr.  Hopkins:  Very  well. 

i 

By  Mr.  Morison :  j 

Q.  Mr.  Gass,  I  will  ask  you,  if  you  know,  whether  or  not 
there  were  in  the  first  part  of  the  year  1947  any  conditions 
of  weather,  or  any  other  reasons,  which  occasioned  a  re¬ 
duced  supply  of  coal  in  the  hands  of  the  railroads  of  this 
country. 

Mr.  Hopkins :  Before  the  witness  answers,  what  has  the 
weather  of  1947,  your  Honor,  got  to  do  with  the  issues  of 
the  rule  in  this  case?  We  object.  It  is  entirely  irrelevant. 

The  Court :  The  Court  sustains  the  objection. 

Mr.  Morison :  All  right.  I  withdraw-  the  question. 

166  By  Mr.  Morison :  j 

Q.  What,  Mr.  Gass,  was  the  effect  on  railroad 
operations  of  the  interruption  in  the  production  of  bitumi¬ 
nous  coal  after  March  12  of  this  year?  A.  The  immediate 
effect,  of  course,  was  the  reduction  in  tonnage  caused  by 
the  fact  that  mining  operations  had  ceased,  and  we  wejre 
not  required  to  move  trains  of  coals  and  move  the  empties 
back  to  the  mines  on  empty  mine  runs,  and  all  accessory 
services,  such  as  switching,  necessary  to  performing  those 
services.  That  would  be  the  first  effect  we  felt. 

Q.  Can  you  give  me  an  estimate  of  the  coal  supply  that 
was  on  hand  in  the  railroads — that  is,  bituminous  coal— 
on  March  15?  A.  As  of  March  15?  There  was  about 
twenty-one  and  a  half  days  supply  on  hand  at  that  time 
based  on  the  then  current  burning. 

By  the  Court :  I 

j 

Q.  What  did  you  say  the  annual  consumption  was,  sir? 
A.  About  a  hundred  million  tons,  sir. 

By  Mr.  Morison : 

i 

Q.  Did  the  Office  of  Defense  Transportation  take  any 
action  as  the  result  of  the  interruption  in  the  production 

I 
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of  coal?  A.  Yes,  we  did.  On  March  18  we  issued  Order 
69,  which  was  effective  at  11:59  p.  m.,  on  the  21st, 

167  requiring  the  carriers  to  reduce  their  coal-fired  pas¬ 
senger  locomotive  mileage  by  25  percent,  by  forbid¬ 
ding  the  operation  of  special  trains  and  the  movement  of 
trains  with  respect  to  which  they  are  not  required  to  oper¬ 
ate  as  common  carriers,  such  as  circus  trains  and  carnival 
trains,  and  so  forth. 

Q.  Did  the  Interstate  Commerce  Commission  take  any 
action?  A.  Yes.  On  the  recommendation  of  the  Defense 
Transportation,  the  Interstate  Commerce  Commission  is¬ 
sued  their  Service  Order  811,  that  was  issued  on  the  23rd 
of  March,  to  be  effective  11:59  p.  m.  on  March  30.  They 
had  a  similar  requirement  with  respect  to  freight  service, 
requiring  freight  service  reduced — requiring  the  carriers 
to  reduce  their  coal-burning  freight  service  locomotive 
mileage  by  25  percent. 

Q.  What  has  been  the  effect  on  railroad  stockpiles  of 
coal  as  a  result  of  the  interruption  of  production  of  coal 
after  March  12, 1948? 

Mr.  Hopkins :  If  the  Court  please,  this  witness  is  speak¬ 
ing  as  an  official  of  the  Office  of  Defense  Transportation. 
Counsel  is  now  asking  him  about  coal  stocks  in  the  hands 
of  certain  railroads.  We  object  to  the  question  unless  a 
proper  predicate  is  laid  as  to  the  source  of  that  informa¬ 
tion.  Did  it  come  from  the  rails,  the  railroad  companies 
themselves,  and  from  the  various  operating  points  of  the 
railroad  companies?  What  is  the  source  of  it?  This 

168  man  has  not  yet  laid  the  proper  predicate  upon 
which  to  base  an  answer  such  as  is  suggested  by  the 

question  just  asked. 

The  Court:  The  Court  thinks,  sir,  in  view  of  his  posi¬ 
tion,  that  the  testimony  is  proper.  Of  course,  you  can 
probe  the  source  of  the  information  and  question  its  valid¬ 
ity  on  cross  examination,  sir.  That  is  as  far  as  the  Court 
can  help  you. 

Mr.  Hopkins :  We  note  an  exception. 


By  Mr.  Morison : 

Q.  Will  yon  answer  that  question,  Mr.  Gass?  A.  If  I 
get  your  question  correctly,  sir,  you  want  to  know  the  effect 
on  the  railroads’  stockpiles  of  the  orders  issued  by  the 
ODT  and  the  Commission? 

Q.  No ;  I  want  to  know  what  the  effect  on  the  stockpiles 
of  coal  which  were  on  hand  was  by  the  interruption  of  the 
production  of  coal  after  March  12  of  this  year.  A.  Well; 
we  had  on  hand  as  of  March  1  of  this  year  a  total  stockpile 
of  7,681 — no;  I  beg  your  pardon.  As  of  March  1  of  this 
year,  7,706,440  tons  were  in  the  stockpile.  At  that  time  we 
were  consuming  at  the  rate  of  308,000  tons  a  day. 

To  give  you  the  succeeding  figures  as  they  developed  by 
weeks,  the  week  of  March  22  that  had  been  reduced  to 
6,170,406  tons.  The  daily  burn  had  been  reduced  to  256,-1 
904  tons. 

Then,  the  week  of  March  29  the  stockpile  had  been  re-t 
duced  to  5,498,901  tons,  and  the  daily  burn  to  233,599  tons; 

The  week  of  April  5  the  tonnage  on  hand  had  been 
169  reduced  to  4,809,069  tons,  and  the  daily  burn  to  215,4 
156  tons. 

Then,  for  the  week  ended  April  12,  which  was  last  Mon-i 
day,  the  stockpile  had  been  reduced  to  4,031,087  tons,  and 
the  daily  burn  to  198,784  tons,  which  at  that  time  would! 
make  the  equivalent  of  a  stockpile  of  20.3  days  on  the  then 
daily  rate  of  burn. 

To  show  the  action  there,  if  you  take  the  figures  on  th^ 
daily  burn  as  of  March  1,  you  will  see  that  the  daily  burn 
was  4.53  percent  of  the  stockpile ;  whereas,  as  of  April  12; 
because  of  the  corollary  reductions  in  service,  and  thd 
stockpile  having  been  reduced,  and  the  burn  having  been 
proportionately  reduced,  we  were  burning  4.93  percent  of 
the  then  current  stockpile. 

Q.  In  view  of  that  situation,  did  the  Office  of  Defense 
Transportation  take  any  further  action?  A.  Yes,  we  didj 
We  issued  Supplement  1  to  Order  69  and  Supplement  2 
to  Order  811,  requiring,  effective  as  of  11 :59  p.  m.  on  April 
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15 — that  would  be  Thursday  night  at  midnight — a  further 
reduction  of  25  percent,  which  would  be  50  percent  under 
the  base  period  of  March  1  for  passenger  service,  and  the 
week  ended  March  6  for  freight  service. 

Q.  What  part  does  railroad  transportation  have  to  play 
in  relation  to  the  total  transportation  facilities  of  the 
United  States? 

Mr.  Hopkins:  We  object  for  the  same  general  reason 
hereto  interposed.  The  effect  of  railroad  transpor- 

170  tation  upon  all  the  other  millions  of  articles  of  goods 
in  commerce  in  the  United  States  is  not  pertinent  to 

the  issue  before  your  Honor  here.  They  have  gone  into 
this  lengthy  statement  about  coal  supplies;  now,  he  wants 
to  go  into  whether  or  not  a  hundred  tons  of  oats  are  moved 
out  Keokuk,  Iowa.  We  submit  that  is  going  too  far  afield. 

The  Court:  He  is  asking  about  the  relative  importance, 
in  the  matter  of  transportation,  of  rail  transportation  and 
other  transportation.  Aren ’t  you  ? 

Mr.  Morison:  Yes,  sir.  I  am  trying  to  prove,  your 
Honor — 

The  Court :  I  understand  it.  The  Court  thinks  the  ques¬ 
tion  is  a  proper  one. 

Mr.  Hopkins:  We  note  our  exception,  sir. 

Mr.  Morison:  Will  you  read  the  question,  please,  Mr. 
Reporter? 

(The  reporter  reads  the  question  as  follows : 

4 ‘Question :  What  part  does  railroad  transportation  have 
to  play  in  relation  to  the  total  transportation  facilities  of 
the  United  States?”) 

The  Witness:  Well,  there  are  two  answers  to  that.  One 
would  be  in  freight — intercity  freight — transportation, 
about  70  percent,  and  of  the  intercity  passenger  service, 
about  72  percent. 

By  Mr.  Morison : 

171  Q.  What  do  you  mean  by  70  percent?  A.  70  percent 
of  the  total. 
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Q.  Of  all  transportation?  A.  Of  all  transportation  per¬ 
formed  by  all  types  of  service. 

Q.  Of  all  forms  of  transportation,  is  coal-burning  serv¬ 
ice?  A.  Oh,  no. 

Q.  It  is  not?  A.  That  is  not  the  question,  sir.  You 
said,  total  transportation  is  performed  by  railroads;  but 
all  transportation  performed  by  railroads  is  not  coal¬ 
burning  transportation.  I 

| 

By  the  Court : 

] 

Q.  I  thought  you  said  something  about  80  percent.  A. 
I  believe  I  did,  sir.  I  believe  I  said  coal-burning  service  is 
about  80  percent.  81.7  percent  is  the  exact  figure  of  cbal- 
burning — of  coal-burning  power.  But  you  asked  the  per¬ 
centage  of  rail  transportation.  If  you  meant  by  coal- 
powered  locomotives,  I  would  not  have  that. 

By  Mr.  Morison : 

I 

Q.  You  are  quite  right.  I  understand,  sir. 

Is  there  a  connection  between  rail  transportation  and 
other  forms  of  transportation?  Does  one  have  any  effect 
on  the  other?  A.  Yes,  there  is  a  very  close  interrelation¬ 
ship  between  all  forms  of  transportation.  There 
172  is  not  a  plane  in  the  sky  that  does  not  get  its  power 
from  rail  transportation  fuel. 

Mr.  Hopkins:  To  which  we  object,  your  Honor.  Wlfen 
he  goes  into  the  aviation  industry,  now,  and  the  effect  on 
a  flight  from  Washington,  D.  C.  to  Chicago,  four  times  re¬ 
moved  from  the  question  of  how  much  coal  there  is  on 
hand,  located  in  Charleston,  West  Virginia,  and  a  coal- 
burning  railroad,  w^e  submit  that  is  going  too  far  and  is 
utterly  remote  and  speculative. 

The  Court:  Mr.  Hopkins,  the  Court,  of  course,  does  pot 
know  the  position  of  the  defendants.  If  the  defendants  are 
in  a  position  to  admit  that  the  national  health  and  safety 
were  affected  by  the  mass  action  of  the  members  of  ihe 
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United  Mine  Workers  Union,  of  course  there  is  no  point 
in  this  testimony. 

Mr.  Hopkins :  Let  the  record  be  abundant — 

The  Court:  If  you  do  not  admit  that,  then  the  Court 
thinks  that  the  Government  has  a  perfect  right  to  under¬ 
take  to  show  that  the  national  health  and  safety  were  in 
jeopardy  at  the  time  of  the  President’s  order.  That  is 
all  there  is  in  it. 

Mr.  Hopkins:  Let  the  record  be  abundantly  clear  that 
neither  of  the  defendants  makes  any  such  admission  as 
may  have  been  suggested  by  your  Honor’s  statement.  We 
just  note  our  exception  to  the  general  statement;  that  there 
seem  to  be  some  bounds  to  the  speculative  testmony, 
173  or  should  be  some  bounds,  as  to  how  far  the  Govern¬ 
ment  wants  to  go  afield. 

We  note  our  exception  to  the  overruling  of  the  objection. 

Mr.  Morison:  Will  you  read  the  question  back  to  the 
witness,  please,  Mr.  Reporter? 

The  Court :  The  answer,  not  the  question. 

(The  reporter  read  the  record  as  follows :) 

“Answer:  Yes,  there  is  a  very  close  interrelationship  be¬ 
tween  all  forms  of  transportation.  There  is  not  a  plane 
in  the  sky  that  does  not  get  its  power  from  rail  transporta¬ 
tion  fuel.”) 

By  Mr.  Morison: 

Q.  You  were  beginning  to  reply  to  my  question,  in  which 
I  asked  you  the  relationship  between  various  forms  of 
transportation  and  you  were  about  to  explain.  A.  I  say 
there  is  an  interdependence  in  transportation,  because  a 
great  amount  of  transportation  may  be  partly  waterborne, 
such,  for  instance,  as  iron  ore  from  the  Upper  Lakes  that 
comes  down  from  the  Upper  Lakes  to  the  Lower  Lakes 
and  moves  by  water  to  the  Lower  Lake  ports,  and  then  by 
rail  to  the  steel  mills.  The  coal  that  the  boats  burn  is  taken 
to  them  by  rail  transportation. 

As  I  explained  before,  the  aviation  industry  is  solely 
dependent  on  rail  transportation  to  make  available  to 
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them  the  power  that  they  use  in  flight.  You  never  s^w  a 
flying  airplane  that  was  a  tank  that  flew,  carrying 
power. 

174  All  the  trucks  on  the  road  have  part  of  their  trans¬ 
portation  brought  to  them — their  power  fuel — 

brought  to  them  by  rail  transportation. 

Even  your  inland  waterways,  to  the  extent  that  they  use 
coal  or  even  fuel  oil,  have  part  of  it  brought  to  thenji  by 
rail  transportation. 

Q.  I  understand.  If  the  production  of  bituminous  qoal 
were  interrupted  for  a  considerable  length  of  time,  ydiat 
would  be  the  effect  of  such  interruption  upon  rail  trans¬ 
portation  in  this  country  ? 

Mr.  Hopkins:  Before  the  witness  answers,  we  object  to 
the  form  of  the  question.  It  is  highly  speculative.  What 
is  a  considerable  length  of  time  ?  Counsel  might  mean  one 
day  or  seven  months.  j 

The  Court:  Well,  the  witness  has  testified,  as  I  under¬ 
stood  him,  that  on  March  12  there  was  available  about  29 
days’  stockpile  of  coal  for  rail  transportation.  Is  that  cor¬ 
rect? 

Mr.  Morison:  Twenty-two,  I  believe,  your  Honor. 

The  Witness:  We  have  projected  it  for  March  15,  the 
date  of  the  stoppage,  and  at  that  time  we  had  an  estiihate 
of  about  21.5,  which  was  based  on  an  actual  figure  of^- 

By  the  Court : 

175  Q.  21.5 — what?  A.  21.5  days. 

The  Court:  Doesn’t  the  Government  think  that  it 
is  the  Court’s  duty  to  reach  its  own  conclusion  as  to  what 
would  be  the  effect  if  there  were  no  more  coal  ? 

Mr.  Morison:  You  are  quite  right,  your  Honor.  MThat 
we  are  trying  to  do  is  to  give  to  the  Court  every  fabric  of 
this  picture,  wherever  we  can  be  of  aid  on  the  facts,  >vith 
an  expert  here  who  is  charged  with  the  duty  of  knowing 
the  impact  of  this  upon  our  transportation  system.  It  is 
our  view  that  the  Court  would  like  to  know  that,  that  it 

7  i 
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would  like  to  be  aided  by  the  testimony  of  an  expert  whose 
duty  it  is  to  follow  each  one  of  these  facts  and  figures  and 
to  know  and  advise  and  to  prepare  to  take,  as  he  has 
indicated  here,  whatever  action  was  taken. 

The  Court:  It  may  be  that  the  Court  should  be  very 
careful  about  drawing  conclusions.  The  Court  will  permit 
the  question. 

Mr.  Morison :  Thank  you,  sir. 

By  Mr.  Morison : 

Q.  If  the  production  of  bituminous  coal  were  interruped 
for  any  considerable  period  of  time,  what  effect  would  such 
interruption  have  upon  rail  transportation?  A. 
176  Well,  there  would  be  utter  paralysis  of  rail  trans¬ 
portation,  because  we  could  not  hope,  with  the  re¬ 
maining  oil-burning  power,  electric  power,  and  Diesel 
power,  to  anywhere  nearly  care  for  the  transportation  of 
even  the  bare  necessities  of  life. 

Q.  One  further  question.  You  testified,  I  believe,  that 
it  was  proposed  to  issue  an  order — a  further  order — of  the 
Office  of  Defense  Transportation  to  be  effective  on  April 
15,  which  would  have  occasioned  a  further  reduction  of  25 
percent  in  rail  service.  Has  that  order  been  rescinded.  A. 
I  would  like  to  correct  you.  You  said  it  was  proposed.  It 
was  not  proposed ;  it  was  issued  and  would  have  gone  into 
effect;  but  with  the  return  of  the  miners  to  work,  we  sus¬ 
pended — not  rescinded;  suspended — action  on  both  orders, 
restoring  the  original  25  percent,  effective  as  of  4  p.m.  yes¬ 
terday. 

Q.  Upon  what  basis  did  you  make  that  determination? 
A.  On  the  basis  of  the  still  available  coal  supply.  If  I 
might  just  elaborate  on  that  a  little :  we  figured  on  Monday, 
April  11,  that  we  had  about  20.3  days  coal  supply  on  hand 
yet  at  the  then  rate  of  consumption.  This  return  of  the 
miners  to  work,  of  course,  will  throw  additional  traffic  in 
coal  traffic  onto  the  railroads.  We  figured  that  even  if  the 
burn  were  to  return  what  it  was  on  March  1,  before  ces¬ 
sation  in  mining  operations,  we  would  have  enough 
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177  to  last  13  days,  and,  of  course,  inasmuch  as  we  origi¬ 
nate  and  handle  it  we  figure  we  will  get  our  coal  as 

quickly  as  anyone  else,  and  the  first  thing  to  do  is  to  inji- 
mediately  restore  transportation  to  normal,  to  take  off  the 
pressure  of  work  stoppage  in  other  industries  that  are 
dependent  on  rail  transportation.  That  is,  if  they  were  in 
full  force,  we  could  not  be  in  75  percent  of  our  efficiency 
and  still  handle  their  business. 

Q.  That,  of  course,  is  dependent,  is  it  not,  on  the  basic 
assumption  that  you  made,  that  there  was  a  return  to  work? 

Mr.  Hopkins:  We  object  to  counsel  putting  answers  to 
the  witness  in  leading  questions  of  that  character.  The 
witness  has  made  his  own  statement  and  conclusion  and 
counsel  is  undertaking,  by  leading  him,  to  draw  a  conclu¬ 
sion  from  the  witness. 

The  Court :  The  Court  sustains  the  objection. 

Mr.  Morison :  I  withdraw  the  question. 

I  will  rephrase  the  question. 

| 

By  Mr.  Morison : 

Q.  Mr.  Gass,  the  rescinding  of  orders  of  the  ODT  was 
based  upon  what,  if  any,  facts?  A.  Well,  the  action  of  the 
court,  as  I  recall  it,  or  the  action  of  the  United  Mine  Work¬ 
ers  in  advising  their  people  to  return  to  work  was  taken 
on  Monday.  We  waited  until  Tuesday  morning  to 

178  measure  the  return  to  work  of  the  miners  and  the 
number  of  cars  that  were  ordered,  before  we  took 

any  action,  and  we  felt,  when  we  had  a  return  of,  I  would 
say,  about  60  percent  plus,  on  a  rough  guess,  of  the  pro¬ 
ductive  capacity  of  the  mines — we  felt  then  that  we  were 
safe  in  cancelling — or  not  cancelling,  but  in  suspending 
the  orders  pending  further  action. 

179  Q.  The  further  action  of  the  Office  of  Defense 
Transportation  in  this  field  will  depend  on  future 

facts ;  is  that  true  ? 

Mr.  Hopkins :  That,  again,  is  speculative,  to  put  into  is¬ 
sue  here  something  that  is  not  at  issue  in  the  original  in- 
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stance.  Counsel  is  undertaking  to  speculate,  in  his  ques¬ 
tion  of  this  witness,  on  facts  that  have  not  occurred  and 
may  not  ever  occur.  I  submit  that  it  is  highly  improper. 

The  Court :  Objection  sustained,  gentlemen. 

Mr.  Morison :  I  withdraw  the  question. 

You  may  cross  examine. 

Cross  Examination 
By  Mr.  Hopkins : 

Q.  Mr.  Gass,  do  I  understand,  generally,  that  you  have 
testified  that  the  Office  of  Defense  Transportation  and  the 
ICC,  as  you  know,  have,  effective  on  yesterday,  removed  all 
restrictions  on  coal-burning  railroad  operations?  A.  They 
have  suspended  them,  that  is  right,  sir,  until  further  order 
of  the  Commission  and  of  the  ODT. 

Mr.  Hopkins :  That  is  all. 

(The  Witness  left  the  stand.) 

Mr.  Morison:  I  hand  you,  for  identification,  Govern¬ 
ment  Exhibit  16,  which  is  a  stipulation  between  counsel, 
your  Honor,  as  to  the  introduction  of  certain  documents, 
the  terms  of  which  are  set  forth  in  the  stipulation. 
180  I  will  hand  it  up  to  the  bench. 

The  Court :  I  should  like  to  see  it. 

(A  paper  was  handed  to  the  Court.) 

The  Court:  Proceed,  sir. 

(The  stipulation  referred  to  was  marked  as  Government 
Exhibit  16  for  identification.) 

Mr.  Morison:  In  accordance  with  that  stipulation,  your 
Honor,  the  documents  which  I  will  hand  up,  and  some  of 
which  counsel  for  the  defendants  will  hand  up — these  docu¬ 
ments  which  I  shall  offer  are  offered  in  evidence  as  if  they 
were  the  originals,  without  the  necessity  of  any  further 
proof  as  to  identity  or  authenticity. 

Of  course,  both  sides  have  reserved  the  right  to  object 
to  their  admission  on  any  other  grounds  as  the  parties 
might  object  to  the  admission  of  the  originals  thereof. 
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The  first  one  I  wish  to  offer  in  evidence  is  a  copy  of  the 
National  Bituminous  Coal  Wage  Agreement  of  1947,  which 
is  attached  as  Exhibit  A  to  the  Government’s  complaint 
for  injunctive  relief.  I  will  ask  that  this  be  marked  as 
Government  Exhibit  17  and  introduced  into  evidence.! 

Mr.  Hopkins:  To  which  defendants  offer  no  objection. 

(The  document  referred  to  was  marked  as  Government 
Exhibit  17  and  received  in  evidence.) 

Mr.  Morison:  Second,  the  constitution  of  the  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  with  all 
amendments. 

181  Mr.  Hopkins:  To  which  we  offer  no  objection. 

(The  document  referred  to  was  marked  as  Government 
Exhibit  18  and  received  in  evidence.) 

Mr.  Morison:  Third,  the  letter  of  January  20, 1948,  from 
Mr.  John  L.  Lewis  to  Mr.  Benjamin  Fairless  and  Mr. 
George  M.  Humphrey. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

(The  document  referred  to  was  marked  as  Government 
Exhibit  19  and  received  in  evidence.) 

I 

Mr.  Morison:  Next,  a  letter  of  January  24,  1948  from 
Mr.  B.  F.  Fairless  to  Mr.  John  L.  Lewis,  in  reply  to  i  the 
latter’s  letter  of  January  20, 1948. 

Mr.  Hopkins:  To  which  we  offer  no  objection. 

(The  letter  referred  to  was  marked  as  Government  Ex¬ 
hibit  20  and  received  in  evidence.) 

Mr.  Morison:  Next,  a  letter  of  January  28,  1948  from 
Mr.  George  M.  Humphrey  to  Mr.  John  L.  Lewis. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

Mr.  Morison:  Just  a  minute.  Your  Honor,  we  are  sorry 
as  to  that.  There  is  a  mistake.  We  do  not  have  that  letter. 
I  believe  the  defendants  have  that  letter.  If  they  wish  to 
offer  it  at  this  time,  they  may  do  so. 
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Mr.  Hopkins :  I  do  not  have  it  before  me.  T  will  under¬ 
take  to  supply  it.  I  do  not  have  it  in  my  present  file. 

The  Court:  The  Government  desires  to  offer  it; 

182  is  that  right? 

Mr.  Morison:  Yes. 

Mr.  Hopkins:  It  will  go  in  as  a  Government  Exhibit. 
We  will  undertake  to  supply  it.  I  do  not  have  a  copy  of  it 
before  me  at  the  moment. 

(The  document  referred  to,  when  supplied  by  counsel 
for  the  defendants,  will  be  marked  as  Government  Exhibit 
21.) 

Mr.  Morison:  The  next  is  a  letter  of  January  30,  1948 
from  Mr.  John  L.  Lewis  to  Messrs.  Fairless  and  Hum¬ 
phrey 

Mr.  Hopkins:  To  which  we  offer  no  objection. 

(The  letter  referred  to  was  marked  as  Government  Ex¬ 
hibit  22  and  received  in  evidence. ) 

Mr.  Morison:  The  next  is  a  letter  of  February  5,  1948 
from  Mr.  B.  F.  Fairless  to  Mr.  John  L.  Lewis. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

(The  letter  was  referred  to  was  marked  as  Government 
Exhibit  23  and  received  in  evidence.) 

Mr.  Morison :  The  next  is  a  document  bearing  the  head¬ 
ing  “Notice,”’  dated  February  2,  194S,  from  Mr.  John  L. 
Lewis  to  all  signatories  of  the  National  Bituminous  Coal 
Wage  Agreement  of  1947. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

183  (The  document  referred  to  was  marked  as  Gov¬ 
ernment  Exhibit  24  and  received  in  evidence.) 

Mr.  Morison:  The  next  is  a  letter  dated  March  12, 
1948,  from  Mr.  John  L.  Lewis  to  the  officers  and  members 
of  local  unions  in  all  bituminous  districts  of  the  United 
States. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 


(The  document  referred  to  was  marked  as  Government 
Exhibit  25  and  received  in  evidence. ) 

Mr.  Morison:  The  next  is  a  copy  of  a  telegram  dated 
March  20  from  Mr.  Cyrus  S.  Ching,  to  Mr.  John  L.  Lewis. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

I 

(The  document  referred  to  was  marked  as  Government 
Exhibit  26  and  received  in  evidence.) 

i 

Mr.  Morison:  The  next  is  a  memorandum  dated  March 
20,  1948  from  United  Mine  Workers  of  America  addressed 
to  Ching  from  Lewis. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 


(The  memorandum  referred  to  was  marked  as  Govern¬ 
ment  Exhibit  27  and  received  in  evidence.) 

i 

Mr.  Morison:  The  next  is  a  memorandum  of  proposals 
from  Cyrus  Ching,  Director,  Federal  Mediation  and  Con¬ 
ciliation  Service,  to  conference,  Monday  afternoon,  March 
22,  1948. 

Mr.  Hopkins :  To  which  wTe  offer  no  objection. 

(The  memorandum  of  proposals  referred  to  wras  marked 
as  Government  Exhibit  2S  and  received  in  evidence.)  j 


184  Mr.  Morison:  We  offer  next  a  letter  of  March  23, 
1948  addressed  to  Mr.  Cyrus  S.  Ching,  Director, 
Federal  Mediation  and  Conciliation  Service,  signed  by 
John  Ow’ens,  John  T.  Jones,  and  W.  A.  Boyle,  represent¬ 
ing  the  United  Mine  Workers  of  America. 

Air.  Hopkins :  To  which  w^e  offer  no  objection. 


(The  letter  referred  to  was  marked  as  Government 
hibit  29  and  received  in  evidence.) 


Ex- 


Mr.  Morison:  Next  is  a  letter  or  notice  dated  April  3, 
1948,  addressed  to  all  officers  and  members  of  all  local 
unions  in  all  bitmninous  districts  of  the  United  States, 
signed  by  John  L.  Lewis,  Trustee,  United  Mine  Workers 
Welfare  and  Retirement  Fund,  and  as  President  of  the 
United  Mines  Workers  of  America. 


330 


Mr.  Hopkins :  To  which  we  offer  no  objection. 

(The  letter  or  notice  referred  to  was  marked  as  Govern¬ 
ment  Exhibit  30  and  received  in  evidence.) 

Mr.  Morison:  We  offer  next  a  telegram  dispatch  of 
April  12,  1948  to  each  district  president  and  all  members 
of  the  International  Executive  Board  of  the  International 
Union,  United  Mine  Workers  of  America,  signed  by  John 
L.  Lewis,  President,  United  Mine  Workers  of  America. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

(The  telegram  dispatch  of  April  12,  1948,  was  marked 
as  Government  Exhibit  31  and  received  in  evidence.) 

Mr.  Morison:  We  offer  a  telegram  dated  April  12, 
185  1948  to  all  local  unions,  signed  by  John  L.  Lewis. 

Mr.  Hopkins :  To  which  we  offer  no  objection. 

(The  telegram  referred  to  was  marked  as  Government 
Exhibit  32  and  received  in  evidence.) 

Mr.  Morison :  If  your  Honor  please,  we  offer  the  oppor¬ 
tunity  for  the  other  parties  to  the  stipulation,  if  they  wish, 
to  offer  any  of  the  items  covered  by  the  stipulation. 

Mr.  Hopkins:  As  I  understand  it,  the  documents  the 
Government  has  just  offered  in  evidence  have  been  offered 
in  evidence  for  all  purposes,  and  he  refers  to  the  fact  that 
there  may  have  been  one  or  two  other  documents  in  the 
stipulation.  We  make  no  overture  at  this  time. 

Mr.  Morison :  All  right,  sir. 

I  should  like  to  have  marked  for  identification  two  docu¬ 
ments  as  one  exhibit,  but  marked  as  A  and  B. 

The  first  is  a  certified  copy,  certified  to  by  the  Secretary 
of  the  Library  of  Congress,  of  the  United  Mine  Workers 
Journal  dated  June  1,  1946.  That  will  be  marked  as  Gov¬ 
ernment  Exhibit  33- A  for  identification. 

(United  Mines  Workers  Journal  for  June  1,  1946  was 
marked  as  Government  Exhibit  33- A  for  identification.) 

Mr.  Morison:  The  second  one,  a  certified  copy,  certified 
to  by  the  Secretary  of  the  Library  of  Congress,  is  a  copy 
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of  the  United  Mine  Workers  Journal  dated  August 

186  15,  1944.  That  will  be  marked  as  Government  Ex¬ 
hibit  33-B  for  identification. 

(United  Mine  Workers  Journal  for  August  15,  1944  was 
marked  as  Government  Exhibit  33-B  for  identification.) 

Mr.  Hopkins:  You  are  offering  those  for  the  record? 

Mr.  Morison :  I  now  offer  them  in  evidence. 

Mr.  Hopkins:  If  the  Court  please,  we  would  like  to  ex¬ 
amine  them,  of  course. 

The  Court:  I  haven’t  the  slightest  idea  what  is  in  them. 
I  do  not  know  anything  about  them. 

Mr.  Hopkins:  The  objection  at  first  blush  is  obvious, 
that  what  the  United  Mine  Workers  Journal  may  have  said 
in  June,  1946,  on  June  1,  or  what  it  may  have  said  on  Au¬ 
gust  15,  1944,  the  later  date  being  nearly  four  years  prior 
to  the  case  now  under  consideration — it  raises  the  obvious 
objection  that  it  is  hearsay  many  years  removed,  and  with 
no  connection  at  all  with  the  narrow  issue  now  involve^. 
The  Court :  Hadn’t  you  better  examine  them? 

Mr.  Hopkins :  I  should  like  to,  but  I  first  wanted  to  statje 
the  orignal  objection.  I  cannot  read  it  all. 

187  What  is  the  purpose  of  offering  what  appears  tp 
be,  your  Honor,  a  photostatic  copy  of  a  Journal  of 

the  Mine  Workers  issued  on  August  15,  1944,  which  con¬ 
sists  of  some  20-odd  pages  running  the  gamut  of  many, 
many  subjects? 

Mr.  Morison:  Now,  your  Honor,  the  purpose  of  my  ex¬ 
hibit,  if  your  Honor  would  like  to  know - 

The  Court:  I  have  got  to  know  something  about  it  to 
rule  on  it,  you  know. 

Mr.  Morison :  There  is  no  question  as  to  the  authenticity 
of  the  document,  I  take  it. 

Mr.  Hopkins:  We  are  reserving  on  our  objections  as  tb 
the  authenticity  or  the  source  from  which  it  came.  We  will 
undertake  to  state  those  after  you  state  the  purpose  of  the 
offering. 
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Mr.  Morison:  The  purpose  of  introducing  this,  your 
Honor,  is  to  show  from  the  Mine  Workers  Journal  on  two 
critical  occasions  in  the  history  of  this  Union  that  it  was  the 
policy,  so  announced,  of  the  United  Mine  Workers,  an¬ 
nounced  to  its  membership  through  the  Journal,  “No  con¬ 
tract,  no  work”.  It  is  announced  in  the  Journal  in  the 
portions  of  the  Journal  that  I  would  like  to  read  to  your 
Honor  and  put  in  this  record. 

The  Court :  On  a  previous  occasion,  as  you  remem- 

188  ber — and  I  am  subject  to  correction — there  was  a 
notice  sent  to  the  United  Mine  Workers  that  there 

was  no  contract  between  the  United  States  and  the  United 
Mine  Workers  Union,  and  the  Government  offered  this 
same  document,  I  think.  It  sounds  like  the  same  one. 

As  I  remember  it  the  document  stated  that  that  was  to 
be  the  method  and  had  been  the  method  for  some  20  years 
of  notifying  the  members  of  the  Union  that  they  should 
discontinue  work. 

On  that  basis  the  Court  admitted  the  evidence,  this  same 
Court  admitted  the  evidence.  Now,  at  that  time  the  sub¬ 
sidiary  objection  was  made  that  the  evidence  was  hearsay. 
Strictly  speaking  that  is  true. 

The  Court  took  the  position  then,  and  on  that  particular 
phase  of  the  objection  the  Court  would  take  the  position 
now,  that  if  the  United  Mine  Workers  questions  the  validity 
of  that  issue  of  the  United  Mine  Workers’  Journal,  then 
it  is  not  a  correct  statement.  That  is,  if  it  is  not  an  authen¬ 
tic  copy  of  the  Journal  of  that  date,  then  the  Court,  of 
course,  would  not  admit  it. 

But  being  a  matter  that  is  absolutely,  as  the  Court  sees 
it,  within  the  knowledge  of  the  United  Mine  Workers,  un¬ 
less  its  objection  is  based  on  the  fact  in  its  possession  that 
that  document  is  not  authentic,  the  Court  does  not  feel  jus¬ 
tified  in  disregarding  the  hearsay  objection. 

189  Mr.  Hopkins:  Let  this  be  said,  your  Honor:  pre¬ 
vious  ruling  by  this  same  Court,  in  a  previous  case, 

in  reference  to  the  issues  of  the  Journal,  I  think  is,  as  has 
been  stated  by  the  Court,  its  ruling. 
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The  Court:  Let  me  add  this,  because  I  forgot  to  do  it. 

As  far  as  the  Court’s  information  up  to  the  present  time 
goes,  that  particular  message  which  was  apparently  sent  in 
1946  was  not  sent  on  this  occasion. 

Mr.  Hopkins :  That  is  correct,  sir.  And  that  is  the  p?irt 
of  the  point  that  we  want  to  develop  for  your  Honor.  At 
the  time  your  Honor  ruled  on  something  that  might  have 
been  a  kindred  question  in  1946,  the  facts  there  were,  sir, 
that  there  was  an  admitted  outstanding  letter  from  the 
Mine  Workers,  as  such,  adrressed  to  the  then  Secretary,  of 
the  Interior,  to  the  effect  that  the  contract  would  be  terpii- 
nated  as  of  a  certain  date  in  November  that  year;  affirma¬ 
tively  to,  admittedly  so. 

But  here,  your  Honor,  there  is  not  such  outstanding  no¬ 
tice  of  any  kind  or  character  for  a  termination  or  declaring 
a  termination  after  a  contract,  and  government  has  not 
averred  and  can  not  aver  that  there  is  outstanding  any 
such  notice. 

And  when  Government  offers  this  back  remotely,  to  Au¬ 
gust  1944,  and  apparently  from  what  brief  examination  I 
make  of  it,  they  have  marked  on  page  13,  or  page  5, 
190  perhaps,  some  question  as  to  the  policy  of  the  Mine 
Workers  in  1944,  to  the  effect  that  if  there  is  no  con¬ 
tract  there  is  no  work,  there  is  no  allegation  by  government 
here.  On  the  contrary,  a  few  moments  ago  they  introduced 
in  one  of  their  own  exhibits  an  existing  contract.  TherO  is 
a  contract  here. 

So  if  they  offer  or  attempt  to  offer,  by  indirection,  100 
times  removed,  a  statement  of  policy  of  the  organization 
when  there  is  no  contract,  it  is  not  in  comport  with  the 
facts,  and  does  not  justify  or  support  the  Government  in 
law,  in  equity,  or  in  morals,  good  morals.  j 

We  object  to  it.  j 

The  Court:  The  Court  understands  that  the  substantial 
objection  of  the  United  Mine  Workers  to  the  admission  of 
this  document  is  because  it  had  been  the  policy,  and  ipay 
still  be  the  policy,  ‘‘No  contract,  no  work”,  that  that  is  no 


! 

! 

i 
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evidence  that  any  other  communication  which  did  not  con¬ 
tain  the  same  language  meant  no  work. 

Mr.  Hopkins :  That  is  correct,  sir. 

Further,  that  there  has  been  no  proof  offered  by  Gov¬ 
ernment  here  of  any  communication  to  the  effect  that  there 
is  no  contract,  or  no  work,  or  rescission,  or  the  termina¬ 
tion  of  a  contract. 

The  Court :  I  will  hear  you  on  that  if  you  desire. 

Mr.  Morison:  The  purpose  of  this  thing  is  to 

191  show,  of  course,  the  previous  course  of  action,  at¬ 
tendant  circumstances,  design,  a  rule  of  evidence 

that  is  as  old  as  this  Court.  I  have  a  perfect  right  to  show 
the  intent,  the  purpose,  the  design,  that  this  same  situation 
existed  before,  but  that  bv  some  use  of  a  trick  or  artifice  of 
words  that  these  defendants  seek  to  escape  from  the  same 
escapable  conclusion  which  was  determined  in  the  last  case, 
and  it  is  our  contention  that  the  exhibit  which  has  been 
introduced  here,  of  the  defendants’  letter  of  March  12,  in 
which  the  word  “dishonored”  was  used,  was  the  same  ef¬ 
fect  and  had  the  same  catalytic  effect  upon  this  controversy 
as  the  catch  phrase  before  the  contract  “No  contract,  no 
•work”. 

It  is  perfectly  competent  for  the  government  to  show 
that  this  policy  is  continued  unabated,  and  that  the  same 
effect  is  here.  It  is  a  part  of  the  general  design  and  back¬ 
ground  and  past  source  of  conduct  of  these  defendants. 

The  Court :  The  Court  is  ready  to  rule,  sir. 

The  Court  doesn’t  think  at  all  that  because  it  was  estab¬ 
lished  on  another  occasion  that  a  message  of  “No  contract” 
meant  that  the  members  of  the  Union  should  leave  their 
work  is,  standing  alone,  any  evidence  that  the  Court  has  a 
right  to  consider  judicially  that  any  other  letter  or  com¬ 
munication  not  containing  the  same  language  and  meaning 
the  same  thing,  sent  out  in  1948,  was  also  in  itself  a  mes¬ 
sage  to  the  United  Mine  Workers  to  leave  the  mines. 

192  The  Court  sustains  the  objection. 

Mr.  Morison :  Exception. 

•  ••••••••• 


335 


! 

| 

| 

Thereupon, 

William  L.  P.  Burke 

was  called  as  a  witness  for  and  on  behalf  of  the  complain¬ 
ant  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Court :  Before  we  go  into  that,  there  were  two  docu¬ 
ments.  Were  they  both  the  same? 

Mr.  Morison :  Yes,  sir.  They  were  both  identified  as  one 
exhibit,  with  the  letters  A  and  B,  and  they  both  pertained 
to  the  same  matter  that  your  Honor  ruled  upon. 

The  Court :  All  right. 

Mr.  Morison :  Your  Honor,  is  it  clear  that  we  made  the 
offer  of  proof  on  that,  that  they  are  submitted  to  the  record, 
subject  of  course,  to  your  Honor’s  ruling  on  them? 

The  Court :  The  Court  has  ruled  on  them,  sir ;  you  have 
an  exception. 

Mr.  Morison :  That  is  right,  sir.  I  noted  an  exception. 

•  •  *  #  *  «  •  •  »  • 

i 

193  Direct  Examination 
By  Mr.  Morison: 

Q.  Will  you  state  your  name?  A.  W.  L.  P.  Burke. 

Q.  Will  you  state  what  your  capacity  is,  if  any?  j  A. 
Counsel  for  the  United  Mine  Workers  Welfare  Fund. 

Q.  Are  you  Secretary  of  the  Trustees?  A.  No,  I  am  hot. 
Q.  Have  you  acted  as  Secretary  for  that  body?  A. 
Since  September  17th,  I  have  taken  the  minutes  of  the 
Trustees ;  taken  the  minutes  of  the  meetings. 

Q.  I  believe  you  are  here  in  response  to  subpena  dfices 
tecum  to  testify.  A.  I  am,  sir. 

Q.  Have  you  the  minutes  of  the  meetings  of  the  trustees? 
A.  I  do  have. 

Mr.  Morison:  Your  Honor,  I  would  like  to  take  a  brief 
moment  for  inspection  of  these  documents,  which  we  have 
not  seen,  if  I  may. 

The  Court :  All  right,  sir. 

j 

(The  witness  handed  certain  papers  to  Government 
counsel.) 
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By  Mr.  Morison : 

Q.  Is  this  all  of  the  minutes?  A.  That  is  all  of 

194  the  minutes,  Mr.  Morison,  with  this  possible  excep¬ 
tion  :  the  first  two  meetings  of  the  Trustees,  the  min¬ 
utes  were  taken  in  stenographic  notes. 

The  third  meeting,  the  Trustees  instructed  me  to  revise 
those  stenographic  notes  and  to  make  formal  minutes  out 
of  them,  which  I  proceeded  to  do. 

Now,  what  I  have  here  is  the  revision  from  the  first 
meeting  to  date. 

Mr.  Morison:  Would  you  step  down  for  a  moment,  Mr. 
Burke,  subject  to  recall,  your  Honor. 

The  Court:  Sir? 

Mr.  Morison:  Subject  to  recall  of  the  witness  later.  I 
think  we  can  proceed  in  a  more  orderly  manner. 

Thereupon, 

John  Owens 

was  called  as  a  witness  for  and  on  behalf  of  the  complain¬ 
ants  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination. 

By  Mr.  Morison: 

Q.  What  is  your  name?  A.  John  Owens. 

Q.  What  office  do  you  have  in  the  International 

195  Union,  United  Mine  Workers  of  America?  A.  Sec¬ 
retary-Treasurer. 

Q.  Are  you  here  in  response  to  a  subpena  duces  tecum 
served  upon  you?  A.  Yes,  sir. 

Q.  The  subpena  duces  tecum  reads  as  follows:  “That 
you  produce  all  communications,  letters,  memoranda,  or 
other  writings,  notices,  or  documents  of  any  nature  issued 
by  the  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  after  7 :30  p.m.,  April  3,  1948,  instrucing  any  or  all 
members  of  the  said  Union  employed  in  the  bituminous  coal 


mines  covered  by  the  National  Bituminous  Coal  Wage 
Agreement  of  1947  to  return  to  their  employment.  ’  ’ 

Do  you  have  with  you  those  communications?  A.  Yes, 


sir. 


(The  witness  handed  certain  papers  to  Government 
Counsel.) 


By  Mr.  Morison : 

Q.  You  have  produced  two  documents  which  I  assume 
are  true  copies  from  your  files.  A.  Yes,  sir. 

Q.  The  first  one  oi  these  is  dated  April  2,  1948,  and 
bears  the  legend  “Wire  sent  to  all  district  presidents 
196  and  International  Board  members,  Bituminous  Dis¬ 
tricts  of  the  United  Mine  Workers  of  America, 
United  States.” 

The  Court :  Just  a  minute.  Are  you  offering  that  in  evi¬ 
dence? 

Mr.  Morison :  Sir,  I  am  reading  it. 

The  Court:  Yes,  but  you  ought  not  read  it  to  the  Court 
unless  it  is  in  evidence. 

Mr.  Morison :  I  was  just  about  to  ask  to  have  it  maiked 
and  offer  it. 

Mr.  Hopkins :  We  offer  no  objection  to  him  doing  it. 

The  Court :  All  right. 

Mr.  Hopkins:  We  understand  that  they  are  already  in 
evidence  anyway. 

The  Court :  The  documents  are  in  evidence? 

Mr.  Hopkins:  Yes,  sir.  They  were  affirmatively  offered 
along  with  all  the  other  documents  the  Government  offered 
for  general  purposes.  We  offer  no  objection  to  it. 

The  Court :  All  right. 

Mr.  Hopkins :  I  ask  that  this  be  identified. 


(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  34  for  identification  and  received  in  evidence,) 
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Mr.  Morison :  The  Text : 

“This  message  is  for  your  information  and  imme- 

197  diate  transmission  to  all  members  of  the  Union. 
The  Trustees  vacancy  in  the  1947  Welfare  Fund  has 

now  been  filled  by  the  selection  of  the  Honorable  H.  Styles 
Bridges,  who  has  accepted  the  appointment.  An  early 
resolution  of  the  question  at  issue  may  now  be  expected. 
Your  voluntary  cessation  of  work  should  now  be  termi¬ 
nated  and  your  protest  ended.’ ’ 

The  Court :  How  does  that  last  part  read? 

Mr.  Morison:  “Your  voluntary  cessation  of  work  should 
be  terminated  and  your  protest  ended”. 

Continuing : 

“It  is  the  belief  of  the  International  Union  and  your  offi¬ 
cers  that  the  production  of  coal  should  be  resumed  forth¬ 
with.  It  is  to  your  best  interests  and  those  of  our  Union 
and  the  public  welfare  that  this  be  done.  Therefore  you 
are  now  officially  advised  that  you  should  return  to  your 
usual  employment  immediately  upon  receipt  of  this  tele¬ 
gram.  This  message  is  sent  in  behalf  of  the  International 
Union  as  well  as  in  my  official  capacity  as  President. 
Signed,  John  L.  Lewis,  President,  United  Mine  Workers  of 
America.” 

The  second  letter  which  the  witness  has  delivered,  in  re¬ 
sponse  to  the  subpena,  I  will  ask  to  be  identified  as  dated 
April  12,  1948. 

198  (Document  referred  to  was  marked  Government’s 
Exhibit  No.  35  for  identification  and  received  in  evi¬ 
dence.) 

Mr.  Morison:  This  is  a  telegram,  April  12,  1948,  ad¬ 
dressed  to  all  bituminous  local  unions,  United  Mine  Work¬ 
ers  of  America : 

“Pensions  granted.  The  agreement  is  now  honored. 
John  L.  Lewis.” 

Are  these  all  the  communications,  letters,  memoranda,  or 
any  other  kind  of  writing,  notices  or  documents  of  any  na¬ 
ture  issued  by  the  union  after  7 :30  p.m.,  April  3rd,  instruct- 
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mg  the  mine  union  members  to  return  to  work,  that  you 
have  in  your  files? 

The  witness :  Yes,  sir. 

By  Mr.  Morison : 

Q.  The  subpena  duces  tecum  also  required  you  to  pro¬ 
duce  the  Constitution  of  the  International  Union,  with  all 
amendments.  I  believe  that  has  been  covered  by  the  stipu¬ 
lation. 

Mr.  Hopkins :  It  is  in  the  record. 

Mr.  Morison :  I  would  like  to  see  it  to  see  if  our  copy  is 
the  most  recent.  | 

4  (The  wdtness  handed  a  document  to  Government  Coun¬ 
sel.) 

Mr.  Morison:  This  is,  your  honor,  the  same  as 
199  Government’s  Exhibit  18. 

By  Mr.  Morison : 

Q.  There  have  been  no  amendments  to  the  Constitution 
since  September  19, 1944? 

A.  No,  sir. 

Mr.  Morison:  That  is  all,  sir.  You  may  step  down,  j 

Mr.  Hopkins:  Just  one  second. 

Cross  Examination. 

By  Mr.  Hopkins : 

Q.  Mr.  Owens,  in  response  to  the  first  telegram  ad¬ 
dressed  .to  all  district  presidents,  all  International  Board 
members,  bituminous  districts  of  the  United  Mine  Workers 
of  America,  in  the  United  States,  I  ask  you  how  many 
Board  members  and  district  presidents  all  told  were  there, 
and  to  how  many  of  them  did  this  telegram  go,  approxi¬ 
mately?  A.  I  think  approximately  57. 

Q.  In  other  words,  it  is  your  testimony  that  this  tele¬ 
gram,  officially,  went  to  all  district  presidents  and  all  Inter¬ 
national  Board  members,  telling  them  that  it  was  for  their 
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official  information  and  for  immediate  transmission  to  all 
members  of  the  Union.  That  is  correct,  is  it,  sir?  A.  Yes, 
sir. 

Q.  The  districts  represented  by  each  of  the  several  dis¬ 
trict  presidents,  when  put  together,  cover  all  the  jurisdic¬ 
tion  of  the  mine  workers  in  the  bituminous  coal  fields 

200  of  America,  do  they  not?  A.  Yes,  sir. 

Q.  In  reference  to  the  second  telegram,  addressed 
to  all  bituminous  local  unions,  United  Mine  Workers  of 
America,  I  ask  you  in  truth  and  in  fact  whether  it  is  not 
true  that  that  is  a  serial  telegram  that  goes  verbatim  to 
each  Secretary,  or  to  each  President  of  each  local  union  in 
the  bituminous  area?  A.  Yes,  sir. 

Q.  And  about  how  many  local  unions  are  there,  sir,  ap¬ 
proximately?  A.  The  telegram  went  to  approximately 
3,000 — between  2,700  and  3,000. 

Q.  That  covers  all  the  bituminous  coal  mines  under  the 
jurisdiction  of  the  United  Mine  Workers  of  America  in  the 
United  States,  does  it  not?  A.  Yes,  sir. 

Q.  Can  you  state  whether  or  not  these  tw'o  telegrams 
were  released  to  the  press  about  the  time  of  their  issuance? 
A.  Yes,  sir. 

Mr.  Hopkins :  That  is  all,  Mr.  Owens. 

(The  witness  left  the  stand.) 

Mr.  Morison:  If  your  Honor,  please,  I  request  at  this 
time,  if  we  may  be  permitted  to  have  a  ten-minute  recess 
to  go  over  the  minutes  of  the  Trustee  fund  which 

201  have  just  been  produced.  We  are  not  fully  prepared 
to  go  on  with  the  witness  Burke  until  we  have  thor¬ 
oughly  read  the  document. 

The  Court :  All  right,  sir. 

•  ••••***•# 
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Thereupon, 

William  L.  P.  Burke  j 

was  recalled  as  a  witness,  and  having  been  previously:  duly 
sworn,  was  examined  and  testified  further  as  follows  J 

Direct  examination  (resumed). 

By  Mr.  Morison: 

Q.  Mr.  Burke,  I  believe  you  testified  that  you  wei*e  the 
custodian  of  the  documents  of  the  Trustees  and  that  in  re¬ 
sponse  to  the  subpena  duces  tecum  that  this  folder  contains 
all  of  the  material  recording  the  actions  of  the  Tru$tees? 
A.  It  does. 

Q.  To  date. 

I  will  ask  that  this  be  marked. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  36  for  identification.) 

Mr.  Morrison :  I  now  offer  it  in  evidence. 

202  Mr.  Hopkins:  To  which  the  defendants  offer  no 
objection. 

The  Court :  All  right,  sir. 

(Thereupon,  Government’s  Exhibit  No.  36  for  identifica¬ 
tion  was  received  in  evidence.) 

Mr.  Morison :  That  is  all,  sir. 

Mr.  Hopkins:  I  would  like  to  verify  for  a  moment — 
maybe  I  made  a  premature  announcement — I  want  to  certi¬ 
fy  the  completeness.  I  understand  the  witness  has  testified 
that  this  includes  the  minutes  of  the  Trustees  of  the  United 
Mine  Workers  Retirement  and  Welfare  Fund,  up  to  dnd  in¬ 
cluding  today? 

The  Witness :  Yes,  sir. 

Mr.  Hopkins :  We  offer  no  objection. 

Is  Government  through  with  the  witness? 

Mr.  Morison :  Yes,  sir.  I  am  through. 

Mr.  Hopkins:  One  or  two  more  questions.  May  I  have 
the  exhibit? 
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Cross  examination. 

By  Mr.  Hopkins : 

Q.  Mr.  Burke,  first  I  believe  you  testified  that  you  were 
employed  by  the  United  Mine  Workers  of  America  Welfare 
Fund.  That  does  not  connote  any  employment  by  the 
United  Mine  Workers  of  America,  as  such,  does  it?  A. 
I  am  retained  by  the  Trustees  of  the  United  Mine 

203  Workers  Welfare  and  Retirement  Fund  of  1947,  and 
that  is  not  employment  in  any  way  on  behalf  of  the 

United  Mine  Workers  of  America. 

Q.  Would  you  take  the  exhibit  just  offered  by  Govern¬ 
ment,  No.  36,  the  minutes  of  the  welfare  Fund  and  turn 
to  the  meeting,  the  minutes  of  the  meeting  of  September 
3, 1947  ?  A.  I  have  so  turned,  sir. 

Q.  Do  you  find  there  a  regular  meeting  to  have 

204  been  held  with  the  three  trustee  members  present? 
A.  Yes,  sir. 

Q.  I  address  your  attention  to  paragraph  2,  appearing  on 
page  1  of  that  meeting,  and  ask  you  if  there  appears  there¬ 
in  the  following  words : 

“The  trustees  then  discussed  securing  an  actuary  for  the 
pension  plan.  Trustee  Van  Horn  reported  that  as  yet 
none  had  been  selected  and  asked  Chairman  Lewis  for  his 
ideas  on  the  basic  concept  of  the  plan.  Chairman  Lewis 
suggested  a  retirement  pension  plan  starting  at  the  age  of 
sixty  years  at  $100  per  month  with  the  essential  require¬ 
ment  being  20  years  service  in  the  mines.  It  w’as  mutually 
agreed  that  this  was  a  fair  and  reasonable  standard;  that 
the  selection  of  an  actuary  should  be  accomplished  within 
the  next  few  days  and  that  Chairman  Lewis’  proposal  be 
the  basic  of  the  actuarial  computation.” 

Is  that  a  correct  minute,  as  reflected  by  the  official  doc¬ 
ument  now’  in  your  hands,  offered  by  the  Government?  A. 
It  is,  sir. 

Q.  Will  you  turn  to  the  meetings  of  the  trustees,  on 
April  11,  1948?  A.  I  have  so  turned. 
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Q.  Do  you  find  present  there  the  three  trustees,  in- 

205  eluding  the  chairman  of  the  fund?  A.  I  do,  sir. 

Q.  Quoting  from  that  minute,  on  page  1, 1  ask:  you 
if  this  is  a  correct  quotation: 

“The  meeting  was  called  to  order  by  the  Chairman  at  10 
a.  m.,  and  the  Chairman  noted  that  the  meeting  was  called 
pursuant  to  a  conference  held  Saturday,  April  10,  11  a.  m., 
at  the  request  of  Honorable  Joseph  W.  Martin,  Jr.,  Speak¬ 
er  of  the  House  of  Representatives  of  the  Congress  of  the 
United  States.  There  was  present  the  aforesaid  Honora¬ 
ble  Joseph  W.  Martin,  Jr.,  Mr.  John  L.  Lewis,  Chairpian, 
and  Mr.  Ezra  Van  Horn,  Trustee,  and  upon  recommenda¬ 
tion  of  Speaker  Martin,  it  was  mutually  agreed  by  the  two 
Trustees  that  the  Honorable  Styles  Bridges  should  be 
selected  as  the  third  Trustee.  The  Honorable  Joseph  W. 
Martin,  Jr.,  proceeded  forthwith  and  while  the  two  Trus¬ 
tees  were  present  to  engage  the  Honorable  Styles  Bridges 
by  telephone  in  order  to  ascertain  as  to  whether  he  would 
accept  Trusteeship  of  the  United  Mine  Workers  Welfare 
and  Retirement  Fund,  and  at  that  time,  approximately 
11:13  a.  m.,  on  Saturday,  April  10,  the  Honorable  Styles 
Bridges  so  acquiesced  and  acknowledged  to  the  Honorable 
Joseph  W.  Martin,  Jr.,  that  he  would  so  accept  and  assume 
the  duties  and  obligations  as  a  Trustee  of  the  afore- 

206  said  Fund;  such  acknowledgment  of  acceptance  was 
then  and  there  communicated  to  the  two  Trustees, 

Mr.  John  L.  Lewis  and  Mr.  Ezra  Van  Horn.”  Is  that  a 
correct  verbatim  quote?  A.  It  is. 

Q.  Continuing: 

“The  Honorable  Styles  Bridges  further  acknowledged 
acceptance  of  Trusteeship  of  the  United  Mine  Workers 
Welfare  and  Retirement  Fund  of  1947.” 

Is  that  correct,  sir?  A.  Yes,  sir. 

Q.  Continuing  the  quote: 

“The  Chairman  then  referred  to  the  extreme  urgency 
of  the  present  situation  confronting  the  three  Trustees 
and  cited  for  the  benefit  of  the  new  Trustee,  Honorable 
Styles  Bridges,  a  brief  history  of  the  Welfare  Fund  since 
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its  inception  on  July  15,  1947  to  date  and  outlined 

207  in  the  recital  his  position  on  resolution  pending  since 
November  17, 1947.  He  stated  therein  that  his  posi¬ 
tion  concerning  said  resolution  was  unchanged,  being  in 
the  affirmative  and,  as  previously  recorded  in  past  meet¬ 
ings.  The  Chairman  further  submitted  to  the  Honorable 
Styles  Bridges  the  following  documents : 

“a.  The  financial  statement  of  the  United  Mine  Work¬ 
ers  Welfare  and  Retirement  Fund  as  of  April  10,  1948. 
(Appended  hereto  as  Exhibit  XVII) 

“b.  The  minutes  of  the  meetings  of  the  Trustees  to 
date. 

“c.  A  copy  of  the  Towers,  Perrin,  Forster  &  Crosby 
Inc.  Actuarial  Report. 

“d.  A  copy  of  an  actuarial  report  made  by  Murray 
Latimer;  said  report  being  in  connection  with  the  current 
dispute  over  a  pension  plan.  (Appended  hereto  as  Exhi¬ 
bit  XVIII) 

“e.  A  copy  of  the  National  Bituminous  Coal  Wage 
Agreement  of  1947. 

“f.  A  copy  of  the  pension  plan  now  pending.” 

Is  that  a  correct  quote?  A.  That  is,  sir. 

Q.  Quoting  further: 

208  “Mr.  Van  Horn  stated  that  his  position  remained 
unchanged,  said  position  being  previously  outlined 

in  the  minutes  of  the  meeting.  He  further  renewed  his 
request  for  a  report  from  the  Medical  Advisory  Board  and 
further  stated  he  always  was  and  is  willing  to  confer  at 
any  and  all  times  on  the  matter  of  spelling  out  in  detail 
all  the  stated  purposes  of  the  Welfare  Fund  and  the 
amount  of  money  to  be  used  for  each  purpose.  He  further 
submitted  to  Honorable  Styles  Bridges  a  copy  of  his  letter 
to  Mr.  John  L.  Lewis  dated  January  29,  1948,  which  had 
been  previously  appended  to  the  minutes  as  Exhibit  IX 
and  asserted  that  his  position  was  further  outlined  in  said 
letter. 

“The  Honorable  Styles  Bridges  then  discussed  and 
queried  in  detail  Chairman  Lewis  and  Trustee  Van  Horn 
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as  to  their  respective  positions  in  the  matter  of  the  pension 
fund.  At  the  termination  of  this  lengthy  discussion,  the 
Honorable  Styles  Bridges  stated  that  it  would  be  neces¬ 
sary  for  him  to  review  the  documents  herein  submitted  to 
him  prior  to  voting  on  the  pension  resolution.  He;  re¬ 
quested,  due  to  the  urgency  of  the  present  situation,  that 
a  meeting  be  held  the  following  morning  at  8:30;  said 
request  being  so  honored  by  the  Trustees  and  meeting  was 
set  in  accordance  with  the  request.” 

209  Is  that  a  correct  quote?  A.  That  is,  sir. 

Q.  “The  meeting  then  adjourned  at  11:55  a.  m., 
at  which  time  the  Trustees  proceeded  to  the  Building  of 
the  United  Mine  Workers  for  a  brief  press  conference.” 

Is  that  a  correct  quote?  A.  That  is,  sir. 

Q.  Resolution  No.  7 ;  turn  to  that,  please.  A.  I  have  so 
turned. 

Q.  See  if  this  is  a  correct  quote  of  the  Resolution  Njo.  7 
just  adverted  to  in  your  recent  testimony: 

“Resolved,  That  the  Honorable  Styles  Bridges,  mem¬ 
ber  of  the  United  States  Senate  from  New  Hampshire, 
is  hereby  selected  as  Trustee  of  the  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund  of  1947  by  mu¬ 
tual  agreement  by  and  between  Mr.  John  L.  Lewis  and 
Mr.  Ezra  Van  Horn,  Trustees  of  the  aforesaid  Fund. 

“Be  it  further  resolved,  That  the  selection  of  the  above 
named  Trustee  and  his  acceptance  of  said  Trusteeship  was 
effective  as  of  April  10,  1948,  and  he  is  therefore  now  de¬ 
clared  qualified  to  perform  the  duties  and  functions !  at¬ 
tendant  upon  his  Trusteeship.” 

Is  that  a  correct  quote,  sir?  A.  That  is  sir. 

Q.  Turn  to  the  minutes  of  the  meeting  of  April 

210  12. 

Is  it  not  a  fact  that  all  of  the  three  trustees  were 
then  present?  A.  They  were,  sir. 

Q.  I  ask  you  if  this  is  a  correct  quote: 

<  ‘  Chairman  Lewis  brought  to  the  attention  of  the  Trus¬ 
tees  the  pending  issue  and  emphasized  the  necessity  for 
immediate  action  on  a  pension  plan.”  A.  That  is,  sir. 
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Q.  4 ‘Senator  Bridges,  Trustee,  then  issued  a  statement 
and  submitted  therewith  a  resolution  which  accomplished 
a  pension  plan.  Said  statement  and  resolution  are  ap¬ 
pended  hereto  as  Exhibit  XIX.”  A.  That  is  a  correct 
quote. 

0.  “Trustee  Van  Horn  inquired  as  to  whether  or  not 
this  resolution  contemplated  the  payment  of  pensions  to 
people  who  are  not  employees  of  operators  signatory  to 
the  contract. 

“Chairman  Lewis  noted  that  the  pensions  could  be  paid 
only  to  members  of  the  United  Mine  Workers  of  America 
who  retired  from  the  coal  industry  subsequent  to  May  28, 
1946.  Chairman  Lewis  further  noted  that  his  previous 
position  in  the  matter  of  paying  pensions  w~as  not  sustained 
by  the  proposed  resolution  of  Senator  Bridges,  Trustee. 

“The  Chairman  then  called  for  a  vote  on  the  re- 
211  solution  which  was  as  follows:”. 

Then,  without  reading  it,  I  ask  you  to  look  at  what 
I  hold  to  be  a  mimeographed  copy  of  the  resolution  as 
adopted,  and  compared  against  your  minutes. 

(The  witness  examined  the  document.) 

A.  That  is  a  true  copy,  and  compared  -with  my  minutes. 

Q.  Very  well,  sir. 

Following  the  minutes,  the  vote  on  the  resolution  shows 
“John  L.  Lewis,  Chairman — Aye 
Senator  Bridges,  Trustee — Aye 
Ezra  Van  Horn,  Trustee — Nay” 

Is  that  correct?  A.  That  is  correct. 

Q.  Reading  further : 

“The  resolution  submitted  by  Senator  Bridges,  Trus¬ 
tee,  was  adopted  and  passed  by  majority  vote  and  is  pre¬ 
fixed  hereto  as  Resolution  No.  8.” 

Is  that  correct?  A.  That  is,  sir. 

Q.  Continuing: 

“The  meting  then  adjourned  at  9:15  a.  m.,  and  the 
Trustees  proceeded  to  the  offices  of  the  United  Mine  Work¬ 
ers  for  a  press  conference. 
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Is  that  a  correct  quote?  A.  That  is,  sir. 

212  Mr.  Hopkins :  That  is  all. 

(The  witness  left  the  stand.) 

Mr.  Morison:  Your  Honor,  the  Government  has  com¬ 
pleted  its  case.  j 

Mr.  Hopkins:  Do  I  understand  the  Government  to  say 
that  it  rests  its  case  in  chief,  and  in  full? 

Mr.  Morison:  Yes,  sir. 

The  Court :  That  is  my  understanding. 

Mr.  Hopkins:  And  so  do  the  defendants,  and  each  of 
them  now  rest,  your  Honor,  and  upon  resting  have  certain 
motions  to  present  to  the  Court,  which  are  brief. 

The  Court:  It  is  nearly  adjournment  time.  I  presume 
from  what  you  say,  sir,  that  what  you  are  going  to  discuss 
more  particularly  are  questions  of  law. 

Mr.  Hopkins:  There  are  certain  motions  that  we  think 
should  be  presented  to  the  Court  without  argument,  but 
for  the  purposes  of  protecting  the  record  in  the  defendants’ 
position. 

The  Court :  Proceed,  sir. 

Mr.  Hopkins :  The  defendants,  and  each  of  them,  the  tes¬ 
timony  in  this  case  having  been  closed,  move  to  strike 
all  of  the  Government’s  testimony  in  this  case  and  enter  a 
judgment  of  acquital  as  to  each  of  the  defendants  herein, 
because  the  testimony  is  insufficient  and  does  not 

213  prove  the  charges  against  the  defendants,  or  either 
of  them,  sufficient  to  sustain  civil  contempt,  or  crim¬ 
inal  contempt,  and  does  not  prove  the  defendants  or  either 
of  them,  guilty  of  either  civil  contempt  or  criminal  con¬ 
tempt,  beyond  a  reasonable  doubt. 

That  is  a  motion  to  your  Honor  at  this  time,  without 
argument. 

The  Court:  You  say  you  don’t  care  to  discuss  it? 

Mr.  Hopkins:  We  think  for  the  purposes  of  the  rec¬ 
ord  it  is  clear,  your  Honor,  and  we  are  willing  to  waive 
argument  on  it. 
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The  Court:  The  motion  will  have  to  be  overruled,  sir. 

Mr.  Hopkins :  If  your  Honor  please,  the  defendant  has 
another  motion  it  desires  to  enter  for  the  record. 

The  defendants,  and  each  of  them,  move  the  Court  that 
they,  and  each  of  them,  be  discharged  out  and  from  the 
rule  to  show  cause,  and  that  said  rule  be  vacated,  dis¬ 
missed,  and  fully  discharged. 

We  submit  the  motion  without  argument. 

The  Court:  The  motion  is  overruled. 

Mr.  Hopkins :  Again,  your  Honor,  we  have  another  mo¬ 
tion  to  submit.  Will  you  excuse  me  for  a  moment? 

(Defendants’  counsel  engaged  in  a  brief  discussion  at 
the  trial  table,  at  the  conclusion  of  which  the  trial  pro¬ 
ceeded  as  follows:) 

Mr.  Hopkins :  That  is  all,  your  Honor.  We  have 
214  no  further  motions  to  offer  at  this  time. 

We  take,  and  note  fully  on  the  record,  the  excep¬ 
tion  to  your  Honor’s  ruling  in  each  of  the  several  motions 
just  presented. 

The  Court:  Does  the  Court  understand  that  the  de¬ 
fendants  do  not  want  to  be  heard  on  the  questions  of  law 
that  are  raised? 

Mr.  Hopkins:  You  mean  the  answer  to  the  rule,  your 
Honor? 

The  Court:  Yes. 

Mr.  Hopkins:  Yes,  sir.  In  answer  to  the  rule  we  are 
prepared  to  waive  argument  on  our  answer  to  the  rule,  on 
the  legal  questions  raised  by  the  defendants’  answer,  and  to 
submit  such  question  for  the  Court’s  decision,  reserving  to 
the  defendants,  and  each  of  them,  of  course,  the  right  to 
take  exceptions  as  the  Court  may  rule  thereon.  We  are 
willing  to  waive  it,  sir. 

The  Court:  There  is  nothing  further  before  the  Court 
except  for  the  Court  to  rule,,  as  I  understand  it. 

Mr.  Morison :  Yes,  your  Honor,  as  I  understand  it. 
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If  the  Court  does  not  desire  to  hear  from  Counsel  for 
Government,  of  course  we  will  abide  by  the  Court’s  wishes. 
But  it  is  the  Government’s  suggestion,  your  Honor,  that  it 
being  near  adjournment  time  that  if  the  Court  wished  to 
hear  the  Government  that  this  matter  be  held  oyer 
215  until  tomorrow,  at  which  time  the  Government  Vill 
be  prepared,  if  the  Court  wishes  to  hear  us. 

The  Court :  The  Court  wants  to  be  clear  as  to  the  posi¬ 
tion  of  the  parties. 

The  Court  finds,  in  the  answer  to  show  cause  an  alleged 
objection  on  constitutional  grounds,  and  also  on  otiher 
grounds.  Assuming  that  those  contentions  are  seriously 
made,  the  Court  does  not  just  understand  why  the  defend¬ 
ant  does  not  desire  to  press  an  argument.  You  do  not 
have  to  do  it,  but  I  just  don’t  understand  your  position 
there.  j 

Mr.  Hopkins :  Your  Honor,  it  can  best  be - 

The  Court :  Unless  they  are  simply  formal. 

Mr.  Hopkins:  Quite  the  contrary,  sir.  They  were  pre¬ 
sented  not  only  in  good  faith  but  in  all  seriousness  running 
to  the  various  points  outlined  in  the  answer,  and  otherwise, 
but  we  believe  the  law  is  there,  sir,  as  set  out  in  the  sup¬ 
porting  memoranda  that  the  Court  will  find  attached  to 
the  answers. 

We  feel  in  the  light  of  the  insufficient  facts  that  are  ob¬ 
vious  from  these  records,  adduced  from  government’s 
proof,  that  the  legal,  statutory  and  constitutional  points 
of  defense  are  well  taken. 


We  present  them  without  equivocation  as  being  good, 
sound,  and  proper,  but  at  the  same  time  we  do  not  offer  to 
argue  the  matter.  We  undertake  to  waive  it,  unless 
216  the  Court  invites  argument. 

We  think  that  they  are  obviously  good  upon  the 
law,  and  the  interpretation  of  the  statutes  involved. 

The  Court:  The  Court  will  adjourn  until  tomorrow 
morning  at  10  o’clock.  At  that  time  the  Court  will  h6ar 
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fendant  desires  at  that  time,  to  argue  the  case,  you  will 
have  the  Court’s  permission  to  do  so. 

Mr.  Hopkins :  Thank  you,  sir. 

•  *  #-•  •  •  •  •  •  • 

217  Washington,  D.  C. 

Thursday,  April  15,  1948. 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States  of  America : 

H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams, 

Attorney,  Department  of  Justice. 

218  On  behalf  of  Defendants : 

Welly  K.  Hopkins. 

T.  C.  Townsend. 

Harrison  Combs. 

M.  E.  Boiarsky. 

219  PKOCEEDINGS 

The  Deputy  Clerk:  The  United  States  of  America,  ver¬ 
sus  International  Union,  United  Mine  Workers  of  Amer¬ 
ica,  et  al. 

The  Court:  Proceed. 

Mr.  Morison:  If  the  Court  please,  the  Government  hav¬ 
ing  on  yesterday  concluded  its  evidence  in  this  case  and 
the  defendants  having  indicated  that  they  offered  no  evi¬ 
dence,  the  Government  wmuld  now  like  to  sum  up  the  case 
for  the  Government. 

The  Court:  Proceed,  sir. 
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Mr.  Morison:  Your  Honor,  this  is  a  very  grave  matter 
that  we  bring  before  this  Court:  It  involves  the  allega¬ 
tion  of  the  United  States  of  America  that  the  defendant, 
John  L.  Lewis,  as  President  of  the  United  Mine  Workers, 
and  the  United  Mine  Workers  Union  are  in  contempt  for 
their  failure  to  obey  the  plain  and  explicit  terms  of  a  valid 
order  of  this  Court  issued  on  April  3  at  7 :30  o’clock  p.m. 

Your  Honor  will  recall  that  all  of  the  jurisdictional  facts 
required  by  the  Labor-Management  Act  of  1947  have  been 
established ;  that  this  is  a  strike  as  alleged  by  the  Govern¬ 
ment,  involving  an  industry  which  is  in  a  business  in  inter¬ 
state  commerce ;  nvolving  goods  which  are  in  foreign  com¬ 
merce;  and  that  the  effect  of  the  strike  is  detrimental,:  in 
its  continuance,  to  the  national  welfare,  health  and 

220  safety  of  the  Nation. 

The  terms  of  the  order  of  this  Court  of  April  3, 
issued  by  Justice  McGuire,  seems  to  the  Government  to 
be  plain  and  explicit  in  requiring  no  effort  to  understand 
its  plain  meaning. 

I  would  like  to  read  the  pertinent  portions  of  that  order, 
as  to  which  we,  the  Government,  contends  there  was  a 
failure  on  the  part  of  the  defendants  to  obey. 

The  order  says : 

“Now,  Therefore,  it  is  by  this  Court  this  3rd  day  of 
April  1948  ordered: 

“That  the  defendant,  International  Union,  United  Mine 
Workers  of  America,  hereinafter  sometimes  referred  to!  as 
the  Union,  and  its  officers,  agents,  servants  and  employees, 
and  all  persons  in  active  concert  or  participation  with 
them,  be  and  they  are  hereby  restrained  pending  further 
order  of  this  Court  from  continuing  the  strike  now  in  exist¬ 
ence  at  bituminous  coal  mines  throughout  the  United  Staites 
of  America,  owned  or  operated  by  coal  operators  and  As¬ 
sociations  signatory  to  the  National  Bituminous  Coal  Wage 
Agreement  of  1947  executed  at  Washington,  D.  C.  July  8, 
1947,  hereinafter  referred  to  as  the  Agreement,  and  that  the 
said  defendant,  International  Union,  United  Mine 

221  Workers  of  America,  and  its  Qfficers,  agents,  $er- 
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vants  and  employees,  and  all  persons  in  active  con¬ 
cert  or  participation  with  them  be,  and  they  are  hereby 
restrained  pending  further  order  of  this  Court  from  in 
any  manner  engaging  in,  permitting  or  encouraging  the 
said  strike  or  its  continuation ; 

“And  It  Is  Further  Ordered  that  the  said  Union,  acting 
through  its  president  and  other  appropriate  officers,  agents, 
servants  and  employees,  forthwith  instruct  all  members  of 
the  said  Union  employed  in  the  bituminous  coal  mines  cov¬ 
ered  by  the  Agreement  to  cease  the  said  strike  and  immedi¬ 
ately  to  return  to  their  employment  and  that  the  said  Un¬ 
ion,  acting  through  the  said  officers,  agents,  servants  and 
employees,  cease,  desist  and  refrain  from  ordering,  encour¬ 
aging,  recommending,  instructing,  inducing  or  in  any  wise 
permitting  the  said  strike  to  continue ; 

“And  It  Is  Further  Ordered  that  the  defendants  and 
each  of  them  and  their  officers,  agents,  servants  and  em¬ 
ployees,  and  all  persons  in  active  concert  or  participation 
with  them,  be  and  they  are  hereby  restrained  pending  fur¬ 
ther  order  of  this  Court  from  encouraging,  causing  or  en¬ 
gaging  in  a  strike  or  lock-out  at  any  bituminous  coal  mines 
covered  by  the  Agreement,  or  from  in  any  manner  inter¬ 
fering  with  or  affecting  the  orderly  continuance  of 
222  work  at  the  said  coal  mines,  and  from  taking  any 
action  which  would  interfere  with  the  Court’s  juris¬ 
diction.  ’  ’ 

The  facts  which  the  government  has  presented  in  evi¬ 
dence  are  clear  and  concise.  The  facts  show  that  the  de¬ 
fendant,  John  L.  Lewis,  as  president  of  this  Union,  was 
served  by  the  order  which  I  have  just  read  at  11 :22  a.m., 
on  the  morning  of  April  5th.  The  evidence  is  clear  that  no 
action  was  taken  by  the  defendant  Lewis  as  President  of 
the  Union,  or  by  the  Union  itself,  until  April  12,  1948,  and 
that  action,  you  will  recall,  your  Honor,  that  that  was  the 
only  action,  was  the  testimony  of  the  Secretary  of  the 
Union  wrho,  in  responding  to  a  subpena  duces  tecum  ad 
testificandum  produced  in  response  to  this  subpena  two 
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telegrams  as  being  the  only  action  taken  by  the  Union  in 
compliance  with  the  order. 

Those  telegrams,  your  Honor  will  recall,  were  read  by 
counsel  for  the  defendants  on  the  morning  that  the  order 
to  show  cause  was  returned  in  this  Court. 

The  defendants  have  taken  the  position  in  the  pleas 
which  they  filed  in  this  Court  that  no  strike  occurred  and 
that  no  strike  was  in  effect  the  date  of  the  order  issued  on 
April  3rd.  The  evidence  of  that,  the  Government  contends, 
your  Honor,  is  clear  and  unequivocal. 

There  is  in  evidence  the  letter  from  the  defendant  Union 
signed  by  the  defendant,  John  L.  Lewis  as  President, 

223  dated  February  2,  addressed  to  all  signatories  to 
the  National  Bituminous  Coal  Wage  Agreement  of 

1947  in  which  the  President  of  the  Union  says  : 

“The  National  Bituminous  Coal  Wage  Agreement  of 
1947  required,  among  other  things,  the  designation  of  a 
pension  fund  (out  of  the  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund)  ‘to  be  used  for  providing 
for  pensions  or  annunities  for  the  members  of  the  United 
Mine  Workers  of  America  or  their  families  or  dependents 
and  such  other  persons  as  may  be  properly  included  as 
beneficiaries  thereunder.  ’ 

“On  this  date,  seven  months  after  the  effective  date  of 
the  Agreement,  your  Representative  Trustee,  Mr.  Ezra 
Van  Horn  of  Cleveland,  Ohio,  continues  (as  he  has  con¬ 
sistently  continued)  to  thwart  the  fulfillment  of  that  con¬ 
tractual  obligation.  It  now  constitutes  an  outstanding,  un¬ 
resolved  dispute,  national  in  scope  and  character,  affecting 
the  integrity  of  the  contract  and  impeding  its  fulfillment. 

“The  United  Mine  Workers  of  America,  therefore,;  now 
advise  you  as  a  signatory  to  the  Agreement  that  it  reserves 
the  right  at  will  to  make  any  independent  action  necessary 
to  the  enforcement  of  the  contract.  ’ 7  j 

Then  followed  the  letter  of  March  12th,  signed  by  the 
President  of  the  Union,  the  defendant,  John  L. 

224  Lewis,  in  his  capacity  as  President  and  as  Trustee 
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of  the  Welfare  Fund.  And  this  was  addressed  to 
the  Union  membership.  I  would  like  to  read  it,  sir,  be¬ 
cause  I  think  it  is  significant. 

“To  the  Officers  and  Members  of  all  Local  Unions  in 
all  Bituminous  Districts  of  the  United  States: 

“Greetings: 

“For  eight  months  the  bituminous  coal  operators, 
through  their  Trustee,  Ezra  Van  Horn  of  Cleveland,  Ohio, 
have  dishonored  the  1947  Wage  Agreement  and  defaulted 
under  its  provisions  affecting  the  Welfare  Fund.  This  has 
been  possible  because  of  the  provisions  of  the  hateful  and 
oppressive  Taft  Slave  Law  affecting  Welfare  Funds,  inten¬ 
tionally  and  maliciously  inserted  by  Robert  Taft  of  Ohio. 

“As  a  result  of  the  Taft  Slave  Act,  the  coal  operators’ 
Trustee  is  given  veto  power  and  has  refused  to  permit  the 
activation  or  operation  of  the  Fund.  Murray  of  New  York, 
who  was  a  third  trustee  of  this  Fund,  has  resigned  rather 
than  side  with  the  Mine  Workers.  No  payments  of  any 
character  have  been  made  to  any  beneficiary  or  to  anyone 
else  from  the  Welfare  Fund  set  up  under  the  1947  Agree¬ 
ment. 

“This  Fund  on  March  6,  1948,  had  assets  amounting 
to  $29,494,032.87,  all  lying  unused  in  the  banks. 
225  Such  welfare  payments  as  have  been  made  during 
the  past  eight  months  have  been  made  from  the 
funds  accrued  under  the  1946  Agreement,  and  are  limited 
to  the  payment  of  death  benefits  and  inadequate  relief  in 
individual  distress  cases.  These  payments  are  being  made 
with  increasing  difficulty,  and  fall  far  short  of  the  agreed 
purposes  stipulated  in  the  Joint  Agreement.  Murray  of 
New  York  is  continuing  to  serve  as  Trustee  of  this  Fund 
up  to  the  present  time.  Collisson  of  the  Interior  Depart¬ 
ment  is  constantly  threatening  to  resign. 

“Your  representative  Trustee,  and  all  other  representa¬ 
tives  of  the  United  Mine  Workers  of  America,  during  this 
eight  months’  period  have  worked  constantly  and  diligently 
to  resolve  with  the  coal  operators  and  with  the  Trustees 
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the  several  questions  involved.  These  efforts  have  been 
without  avail.  The  coal  operators  and  their  trustee  con¬ 
tinue  gleefully  to  violate  the  contract,  and  count  each  day 
a  success  when  they  can  prevent  expenditure  of  this  moijiey 
designed  to  alleviate  the  human  misery  in  the  coal  industry. 
The  destitution  of  the  aged,  the  extremity  of  the  sick  and 
injured  and  the  poverty  of  orphans  and  widows  are  things 
which  concern  them  not.  Nineteen  forty-seven  was  [the 
most  financially  profitable  year  in  the  history  of  the 

226  coal  industry,  and  yet  the  millionaire  coal  operators 
of  this  country,  with  the  aid  of  Robert  Taft  and  his 

Slave  Statute,  are  successfully  preventing  the  distribution 
of  this  ten  cents  a  ton  fund,  which  is  designed  only  to  abate 
human  misery. 

“During  the  past  year  and  throughout  the  hard  winter 
which  has  afflicted  the  nation,  our  membership  have  Con¬ 
tinued  loyally  and  with  a  sense  of  public  duty  to  break  all 
records  in  the  production  of  coal.  This  service  increased 
the  profits  of  the  coal  companies  and  should  have  won  their 
respect  for  contract  and  some  consideration  for  human 
values;  but  instead  has  made  them  contemptuous  of  their 
contractual  and  moral  obligations. 

“The  winter  is  now  gone.  This  office  proposes  to  go  for¬ 
ward  in  requiring  the  coal  operators  to  honor  their  agree¬ 
ment.  Your  ears  will  soon  be  assailed  by  their  outcries  bn<l 
wails  of  anguish.  To  relieve  themselves,  they  need  only 
to  comply  with  the  provisions  of  the  Agreement  which  t^iey 
solemnly  executed  in  this  office  on  July  8, 1947. 

“Please  discuss  this  matter  in  your  local  unions  so  jhat 
our  membership  may  be  fully  advised.  You  will  later  ljear 
more  from  this  office  on  this  subject. 

“Signed,  John  L.  Lewis,  Trustee,  United  Mine 

227  Workers  of  America  Welfare  and  Retirement  Fund, 
President,  United  Mine  Workers  of  America.” 

Now,  your  Honor,  we  think  it  is  highly  significant  that 
that  letter  of  March  12,  that  the  letter  of  February  %  be 
remembered  in  the  light  of  the  telegrams  which  the  defend¬ 
ants  sent  out  on  Monday  last.  I  would  like  to  read  the  tele- 
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grams.  The  first  one  is  the  telegram  dispatched  on  April 
12th  to  each  district  president  and  to  all  members  of  the 
International  Executive  Board  of  the  International  Union, 
United  Mine  Workers  of  America. 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
Trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  the  Honorable  H.  Styles  Bridges 
who  has  accepted  the  appointment.  An  early  resolution  of 
the  questions  at  issue  may  now  be  expected.  Your  volun¬ 
tary  cessation  of  work  should  now  be  terminated  and  your 
protest  ended.  It  is  the  belief  of  the  International  Union 
and  your  officers  that  the  production  of  coal  should  be  re¬ 
sumed  forthwith.  It  is  to  vour  best  interests  and  those 

w 

of  our  Union  and  the  public  welfare  that  this  be  done. 
Therefore,  you  are  now  officially  advised  that  you  should 
return  to  your  usual  employment  immediately  upon  re¬ 
ceipt  of  this  telegram.  This  message  is  sent  in  be- 
22S  half  of  the  International  Union  as  well  as  in  my 
official  capacity  as  President.  Signed,  John  L. 
Lewis,  President,  United  Mine  Workers  of  America.” 

The  second  telegram,  to  all  local  union,  is  terse. 

The  Court:  The  same  date? 

Mr.  Morison :  Same  date,  sir. 

“Pensions  granted.  The  Agreement  is  now  honored.” 

229  Now,  your  Honor,  it  is  the  contention  of  the  Gov¬ 
ernment  that  the  letter  of  March  12  was  a  catalytic 
act,  that  it  was  sent  in  our  view  by  the  defendant  Lewis  as 
President  of  the  Union  with  full  knowledge  of  the  effect 
of  that  letter  upon  the  Union  membership.  But  I  wish  to 
remind  the  Court  that  it  is  the  Government’s  position  that 
it  makes  no  difference  what  Mr.  Lewis’  intention  was. 
Intent  bears  no  part  in  this  matter. 

The  defendant  Lewis  has  been  President  of  the  United 
Mine  Workers  since  1919.  And  he  has  gone  through  many 
a  battle,  and  certainly  the  rule  of  law  which  is  operative 
upon  every  citizen  is  operative  upon  him.  And  that  is  that  a 


man  shall  be  held  responsible  for  the  natural  consequences 
of  his  actions.  And  to  say  that  he  did  not  know  that  the 
process  of  strike  would  follow  that  letter  pushes  common 
sense  to  the  breaking  point.  And  I  am  sure  that  that  is 
the  feeling  of  every  citizen  in  this  land. 

Now,  what  are  the  facts  in  support  of  that?  The  facts 
are  simple.  After  the  letter  of  Friday,  March  12,  whiclj  I 
have  just  read  to  the  Court,  the  miners  began  a  concerted 
walk-out,  and  by  the  end  of  that  week  it  was  national,  full 
and  complete.  i 

It  is  an  affront,  your  Honor,  to  the  common  sense  to  say, 
as  the  defendants  have  said,  that  the  action  of  that  cqn- 
certed  walk-out  was  the  individual  decision  of  each 
230  of  the  over  300,000  miners  of  the  United  Mine  Work¬ 
ers  working  in  the  bituminous  coal  mines.  And  I 
feel  confident  that  no  man  should  pause  on  such  an  absurd 
thing. 

The  very  purpose  of  a  union  is  for  concerted  action  for 
their  economic  benefit,  and  who,  better  than  the  defendant, 
Lewis,  knows  that?  And  to  say  at  this  hour  that  the  proc¬ 
ess  and  purpose  of  a  union  has  suddenly  been  turned  hp- 
side  down  and  the  advantage  of  concerted  action  abandoned 
is  absurd  on  its  face. 

The  summary  chart  introduced  by  Dr.  Young,  from  the 
Bureau  of  Mines,  conclusively  shows  that  movement  of  men 
in  the  north,  south,  the  east,  and  the  west,  from  the  re¬ 
motest  mines  in  this  country  when  that  letter  reached  there, 
in  the  mail,  or  by  word  of  mouth.  The  movement  was  con¬ 
certed.  The  mines  were  closed.  The  country  was  in  peril. 

This  telegram,  your  Honor,  these  telegrams  of  April  12, 
that  is  the  conclusive  picture.  There  is  where  they,  in  the 
realization  of  the  onerous  thing  that  they  had  done  to  the 
dignity  of  this  Court,  and  to  the  people  of  the  United 
States,  finally  did  away  with  the  fiction,  this  tissue  of  in¬ 
trigue.  It  was  gone.  Why?  I 

They  used  the  very  words  by  which  the  defendant  Lewis 
tried  to  establish  this  strike  by  stealth,  the  word  of  the 
12th  was  “The  contract  is  dishonored;  we  will  go 
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231  forward;  you  will  be  assailed  by  the  cries  very 
shortly  of  the  operators.” 

When  they  finally  responded  after  taking  their  time  for 
a  w*eek,  what  did  they  say,  your  Honor?  They  said  “The 
contract  is  honored ;  the  dispute  is  resolved.  ’ 7 

We  think,  your  Honor,  that  there  is  no  need  to  restate 
the  evidence  which  is  before  this  Court  which  preceded  the 
injunction  of  April  3,  or  those  events  which  occurred  after 
that. 

It  has  been  clearly  shown  here  by  unbiased  witnesses. 
The  documentary  proof  speaks  with  such  voice  as  not  to 
require  further  laboring  of  the  point.  It  is  clear  and  un¬ 
equivocal. 

Your  Honor  will  recall  the  effect  of  this  strike,  the  evi¬ 
dence  of  the  peril  that  it  has  put  our  national  health  and 
safety  in,  the  burden  upon  our  commerce,  and  the  probable 
consequences  of  its  continuance.  Those  things  are  clear. 
Every  citizen  knows  of  their  effect,  this  creeping  paralysis 
that  can  follow*  from  such  a  strike  in  our  bituminous  coal 
mines. 

Nov*,  your  Honor,  it  is  the  Government’s  position  that 
the  evidence  is  clear,  that  the  contempt  is  even  more 
clear.  The  Government  does  not  propose  to  address  your 
Honor  on  the  points  of  law,  feeling  that  since  vour  Honor 
has  alreadv  denied  the  motions  of  the  counsel  for  the 

232  defendants  to  vacate  the  order  to  show  cause  and 
to  enter  a  verdict  of  acquittal,  that  the  Court  is  well 

advised  on  the  matter.  How*ever,  w*e  shall  be  happy,  your 
Honor,  to  address  ourselves  to  any  point  of  law*  as  to  w*hich 
the  Court  might  be  willing  to  ask  us  about. 

The  Court:  What  the  Court  did  vesterdav,  the  Court 
thought  that  wiiile  the  motion  should  not  be  granted  that 
the  Court  should  hear  argument  if  counsel  desired  to  argue 
the  matter.  The  Court  has  no  pow*er  to  require  counsel 
to  argue  the  case.  The  Court  has  no  desire  to  insist  that 
they  do.  The  Court  thinks  it  will  be  helpful  to  the  Court 
and  to  the  public  interest  for  both  sides  to  state  their  posi¬ 
tion. 


i 


359  i 

| 

If  the  defense  at  this  time  desires  to  be  heard,  the  Court 
will  hear  the  defense. 

Mr.  Hopkins:  If  it  please  the  Court,  by  the  Govern¬ 
ment’s  statement  just  made  to  this  Court  and  in  the  light 
of  the  abundantly  clear  record  as  defendants  view  itj  de¬ 
fendants  aver,  your  Honor,  and  say  that  the  record  in  this 
case,  taken  as  a  whole,  fails  completely  to  establish  a  case 
of  civil  contempt  or  criminal  contempt,  or  either  of  them, 
as  against  the  defendants,  or  either  of  them. 

The  Government  has  in  its  statement  and  in  its  proof, 
with  all  the  power  of  government  behind  it  in  invfisti- 

233  gation  that  they  have  carried  all  over  the  broad  land 
of  these  United  States,  with  the  power  multiplied 

by  thousands  of  FBI  agents  and  others,  have  adduced  no 
proof  here  that  compels  or  impels  the  defendants  to  njiake 
further  response  other  than  to  say  to  your  Honor  that  the 
Government’s  case  fails  to  establish  the  charge. 

That  is  the  only  statement  the  defense  counsel  see  fit  to 
make. 

The  Court :  The  Court  will  convene  on  Monday  in  this 
particular  case,  at  10  o’clock,  for  the  purpose  of  passing 
judgment  on  the  issues  involved  in  this  case.  So  far  as  this 
case  is  concerned,  it  is  continued  until  Monday  morning  at 
10  o’clock. 

*  *  *  *  *  *  *  #  *  # 

234  Washington,  D.  C.  | 

Monday,  April  19,  1948. 

| 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  J ustice  T.  Alan  Goldsborough  at  10  o  ’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States  of  America: 

H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams, 

Attorney,  Department  of  Justice. 

i 
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235  On  behalf  of  Defendants : 

Welly  K.  Hopkins. 

T.  C.  Townsend. 

Harrison  Combs. 

M.  E.  Boiarsky. 

236  PROCEEDINGS 

The  Deputy  Clerk:  The  United  States  of  America,  ver¬ 
sus  International  Union,  United  Mine  Workers  of  America, 
et  al. 

The  Court :  Gentlemen,  the  matter  before  the  Court  this 
morning  is  the  verdict  of  the  Court  on  the  contempt  pro¬ 
ceedings  which  were  tried  in  this  Court  last  week,  and  con¬ 
cluded,  I  believe  on  Thursday  morning. 

This  controversy  arose  upon  the  question  of  pensions  to 
miners.  The  United  Mine  Workers  of  America,  and  its 
President,  Mr.  Lewis,  desired  that  the  miners  who  had 
been  employed  for  20  years  and  were  60  years  old  should 
have  a  pension  of  $100  a  month  regardless  of  whether  or 
not  they  were  presently  employed. 

The  Court,  of  course,  thinks  that  that  was  a  worthy  ob¬ 
jective  and  if  that  was  the  matter  before  the  Court  it  would 
receive  very  sympathetic  consideration.  But  that  is  not 
the  matter  before  the  Court.  The  matter  before  the  Court 
is  whether  or  not  the  defendants  refused  to  obey  a  lawful 
order  of  this  Court. 

Under  an  act  passed  in  1947  which  is  commonly  known  as 
the  Taft-Hartley  Act,  the  President,  if  he  is  advised  that  a 
cessation  of  work  or  a  strike  imperils  the  national  health 
or  safety,  should  appoint  a  Board  of  Inquiry;  they  shall 
pass  upon  the  facts  after  investigation,  made  no  recommen¬ 
dations  and  report  the  situation  as  they  understand  it,  to 
him. 

237  On  the  23rd  of  March,  I  think  the  President  ap¬ 
pointed  such  a  board.  The  board  reported  to  him  on 

March  31st  that  a  cessation  of  work  in  the  bituminous 
mines  was  in  process,  or  that  the  cessation  of  work  in  the 
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bituminous  mines  which  was  then  in  process  did  imperil 
the  national  health  and  safety. 

During  the  course  of  that  inquiry  one  of  the  witnesses 
subpenaed  to  testify  before  the  Board  was  the  individual 
defendant  John  L.  Lewis,  President  of  the  United  Mine 
Workers.  He  failed  to  comply  with  the  subpena  and  then 
an  order  was  served  on  him  which  he  obeyed,  and  his  testi¬ 
mony  was  a  part  of  the  material  which  the  Board  of  In¬ 
quiry  had  and  upon  which  they  based  their  conclusion.  I 

On  April  3rd,  the  President,  acting  under  the  provisions 
of  the  Taft-Hartley  Act,  directed  the  Attorney  General  to 
file  a  complaint  for  an  injunction  against  the  United  Mine 
Workers  prohibiting  the  strike,  and  on  the  evening  of  the 
3rd  of  April  this  Court  issued  a  preliminary  restraining 
order  ordering  that  the  strike  cease  until  the  merits  of  the 
controversy  could  be  decided  in  the  injunction  proceed¬ 
ings.  In  other  words,  in  the  simplest  sort  of  language, 
they  ordered  that  the  status  quo  be  resumed,  that  is,  that 
the  miners  go  back  to  work  and  that  then  the  Court  would 
ascertain,  after  full  judicial  investigation,  whether  or  not 
the  national  health  and  safety  was  imperiled  by  tjhe 
23S  walkout.  If  it  was  not,  the  Court  would  allow  the 
miners  to  stay  out,  or  go  out. 

On  the  other  hand,  if  it  was,  they  would  have  to  go  balck 
into  the  mines. 

Now,  of  course,  in  order  for  an  injunction  to  be  effective 
there  would  have  to  be  a  strike.  The  United  Mine  Workers 
and  their  President  claim  that  there  was  no  strike.  He 
defends  on  certain  constitutional  grounds  but  claims  that 
the  miners  left  the  mines  entirely  of  their  own  volition  and 
without  any  instructions  from  him,  direct  or  indirect.  Now, 
that  is  a  matter  which  has  to  be  sifted  in  this  inquiry.  Ob¬ 
viously,  if  as  a  matter  of  fact  no  strike  wTas  called,  while 
the  restraining  order  should  have  been  obeyed,  yet  the 
penalty  for  its  disobedience  would  very  naturally  be  very 
slight ;  it  would  be  very  small. 

On  February  2nd  the  President  of  the  United  Mine 
Workers  wrote  the  following  letter  to  all  signatories  to  the 
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National  Bituminous  Coal  Wage  Agreement  of  1947.  That 
Agreement  was  made,  as  I  remember  it,  early  last  fall. 

“The  National  Bituminous  Coal  Wage  Agreement  of 
1947  required,  among  other  things,  the  designation  of  a 
pension  fund  (out  of  the  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund)  ‘to  be  used  for  providing 
for  pensions  or  annuities  for  the  members  of  the  United 
Mine  Workers  of  America  or  their  families  or  de- 

239  pendents  and  such  other  persons  as  may  be  properly 
included  as  beneficiaries  thereunder.  ’ 

“On  this  date,  seven  months  after  the  effective  date  of 
the  Agreement,  your  Representative  Trustee,  Mr.  Ezra 
Van  Horn  of  Cleveland,  Ohio,  continues  (as  he  has  con¬ 
sistently  continued)  to  thwart  the  fulfillment  of  that  con¬ 
tractual  obligation.  It  now  constitutes  an  outstanding, 
unresolved  dispute,  national  in  scope  and  character,  affect¬ 
ing  the  integrity  of  the  contract  and  impeding  its  fulfill¬ 
ment.  ’ ’ 

Now,  what  follows  is  what  the  Court  thinks  is  a  very 
significant  sentence. 

“The  United  Mine  Workers  of  America,  therefore,  now 
advise  you  as  a  signatory  to  the  Agreement  that  it  reserves 
the  right  at  will  to  make  any  independent  action  necessary 
to  the  enforcement  of  the  contract.  Signed,  John  L.  Lewis, 
President,  United  Mine  Workers  of  America.” 

On  March  12th  a  letter  was  written  to  the  officers  and 
members  of  all  the  local  unions  in  all  bituminous  districts 
in  the  United  States,  by  Mr.  Lewis,  signed  as  Trustee, 
United  Mine  Workers  of  America,  Welfare  and  Retirement 
Fund  and  also  as  President  of  the  LTnited  Mine  Workers  of 
America.  It  is  a  long  letter.  The  Court  doesn’t  think 
it  is  necessary  to  read  all  the  letter.  But  the  fol- 

240  lowing  statement  is  made  at  its  conclusion: 

“The  winter  is  now  gone.  This  office  proposes  to  go 
forward  in  requiring  the  coal  operators  to  honor  their 
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agreement.  Your  ears  will  soon  be  assailed  by  their  out¬ 
cries  and  wails  of  anguish.  To  relieve  themselves,  they 
need  only  to  comply  with  the  provisions  of  the  Agreement 
which  they  solemnly  executed  in  this  office  on  July  8,  1947. 

“Please  discuss  this  matter  in  your  local  unions  so  that 
our  membership  may  be  fully  advised.  You  will  later  hear 
more  from  this  office  on  this  subject.” 

That  letter,  dated  March  12th,  and  which  I  suppose  went 
out  at  that  time,  was  received  on  March  13th,  maybe  some¬ 
time  a  little  later,  on  the  14th,  was  followed  immediately 
on  the  15th,  I  think  it  was,  by  a  walk-out  of  some  three 
hundred  fifty  to  four  hundred  fifty  thousands  miners  in 
the  bituminous  coal  mines,  87  percent  of  whom,  according 
to  testimony  here,  were  members  of  the  United  Mine  Work¬ 
ers  Union. 

The  preliminary  restraining  order  was  served  on  the 
United  Mine  Workers  of  America  on  April  5th.  On  April 
7th,  after  waiting  two  days,  the  Government  filed  a  petition 
for  a  Rule  to  Show  Cause  why  the  United  Aline  Workers  of 
America  should  not  be  held  in  contempt.  On  the  same  day 
the  United  Mine  Workers  of  America  filed  a  motion  to  dis¬ 
miss  the  preliminary  restraining  order. 

241  On  last  Monday,  at  10  o’clock — maybe  5  minptes 
to  10;  approximately  10  o’clock — the  United  Mine 
Workers  of  America  filed  their  answer  to  the  petition  of 
the  Government  asking  that  they  be  held  in  contempt. 

Now,  the  answer  was  based,  practically  speaking,  on  two 
grounds.  The  answer  claims  that  the  First,  the  Fifth,  and 
the  Thirteenth  Amendments  of  the  Constitution  were  vio¬ 
lated  by  the  issuance  of  the  restraining  order. 

The  First  Amendment  is  an  amendment  which  perniits 
any  expression  of  speech,  that  is,  any  legitimate  expression 
of  speech. 

The  Fifth  Amendment  provides  for  due  process  of  law. 

The  Thirteenth  Amendment  prohibits  involuntary  servi¬ 
tude. 
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I  presume  the  theory  of  the  claim  that  the  restraining 
order  was  in  violation  of  the  Fifth  Amendment  is  that  it 
was  issued  without  a  hearing,  and  it  is  evidently  or  admit¬ 
tedly  claimed,  although  it  was  not  argued,  that  it  was  man¬ 
datory  in  character,  and  therefore  should  not  have  been 
issued  without  a  hearing. 

It  appears  on  the  surface,  and  only  on  the  surface,  to  be 
mandatory  in  character,  that  is,  in  the  nature  of  the  man¬ 
damus.  Certainly  a  preliminary  restraining  order  would 
have  been  legal  if  irreparable  injury  had  been  demonstrat¬ 
ed  by  the  petitioner,  if  it  had  been  prayed  for  prior  to  the 
walkout. 

242  It  is  an  emergency  legal  measure  and  there  is  just 
as  much  reason  for  its  issuance  after  the  walk-out 

as  before.  What  it  did  was  to  state  facts  and  attach  affi¬ 
davits  which  were  sufficient  to  indicate  that  irreparable  in¬ 
jury  would  happen  to  the  country  if  the  strike  was  allowed 
to  continue,  just  as  it  would  have  said,  if  it  had  been  issued 
prior  to  the  strike,  that  irreparable  injury  would  be  the  out¬ 
come  if  a  walk-out  occurred. 

So  that  as  a  matter  of  fact,  legalistically  speaking  and 
practically  speaking,  it  was  simply  an  order  to  return  to 
the  status  quo,  return  to  the  position  that  the  parties  were 
in  until  the  Court  could  determine  in  the  injunction  pro¬ 
ceeding  whether  or  not  the  peace  and  security  of  the  coun¬ 
try  were  imperiled  by  the  walk-out. 

So  much  for  the  objection  on  constitutional  grounds  as 
to  the  Fifth  Amendment.  As  to  the  First  Amendment,  pro¬ 
viding  for  liberty  of  speech,  it  has  never  been  held  by  any 
court  that  an  injunction  to  prevent  a  strike  was  a  dep¬ 
rivation  of  the  liberty  of  speech,  nor  has  it  ever  been 
held,  insofar  as  the  Thirteenth  Amendment  is  concerned, 
that  an  injunction  preventing  a  strike  constituted  involun¬ 
tary  servitude,  or  an  injunction  which  ordered  a  strike  to 
cease,  involved  involuntary  servitude. 

But  the  defendants7  contention  is  this:  that  the  First  and 
the  Thirteenth  Amendents  were  violated  because,  as 

243  a  matter  of  fact,  no  strike  was  called,  no  strike  ex- 
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isted.  These  men,  it  is  contended,  did,  as  inc(ivid- 
uals,  what  they  had  a  right  to  do,  work  or  not  to  workj  and 
they  decided  not  to  work. 

Now,  we  have  to  consider  the  validity  of  that  clainji  ob¬ 
jectively.  If  a  nod  or  a  wink  or  a  code  was  used  in  place 
of  the  word  “strike,”  there  was  just  as  much  a  strike  called 
as  if  the  word  “strike”  had  been  used.  Now  let  us  see.  In 
the  letter  of  February  2nd  to  the  signatories  to  the  National 
Bituminous  Coal  Agreement  the  following  words  were 
used: 

I 

I 

“The  United  Mine  Workers  of  America  therefore  now 
advise  you  as  a  signatory  to  the  agreement  that  it  reserves 
the  right  at  will  to  take  any  independent  action  necessary  to 
the  enforcement  of  the  contract.” 

What  independent  action  could  be  taken  by  them,  except 
strike? 

Now  in  the  letter  of  March  12th,  they  say : 

“The  winter  is  now  gone;  this  office  proposes  to  go  for¬ 
ward  in  requiring  the  coal  operators  to  honor  their  agree¬ 
ment.” 

i 

Go  forward  in  what  way?  Any  other  way  except  stijike? 

“Your  ears  wull  soon  be  assailed  by  their  outcries  land 
wails  of  anguish.  To  relieve  themselves  they  need  only  to 
comply  with  the  provisions  of  the  Agreement  which 
244  they  solemnly  executed  in  this  office  on  July  8, 1947.” 

Now,  does  that  constitute  a  nod,  or  a  wink,  or  the 
use  of  a  code  in  order  to  call  a  strike?  Is  there  any  other 
reasonable  interpretation? 

And  then  this  Court  believes  that  there  is  a  principle  of 
law  which,  as  far  as  I  know,  no  Court  has  ever  been  called 
upon  to  announce,  because  this  use  of  a  code  in  order  for 
a  union  to  avoid  responsibility  is  a  new  thing.  It  is  a  new 
method  of  endeavoring  to  avoid  responsibilty. 

Now,  the  Court  thinks  the  principle  is  this :  that  as  long 
a>  a  union  is  functioning  as  a  union  it  must  be  held  respon- 


366 


sible  for  the  mass  action  of  its  members.  It  is  perfectly 
obvious  not  only  in  objective  reasoning  but  because  of  ex¬ 
perience  that  men  don ’t  act  collectively  without  leadership. 
The  idea  of  suggesting  that  from  250,000  to  350,000  men 
would  all  get  the  same  idea  at  once,  independently  of  lead¬ 
ership,  and  walk  out  of  the  mines,  is  of  course,  simply 
ridiculous. 

So  that,  in  general,  this  Court  announces  a  principle  of 
law.  The  Court  has  not  means  of  knowing  whether  higher 
courts  will  adopt  the  principle  or  not,  but  the  Court  has  no 
doubt  about  its  soundness,  not  any — that  a  union  that  is 
functioning  must  be  held  rsponsible  for  the  mass  action  of 
its  members. 

You  can’t  preserve  a  union  any  other  way.  And 

245  the  unions  are  the  only  thing  which  labor  has  to  give 
it  comparable  bargaining  power  with  capital.  It  is 

the  only  thing  which  the  employee  has  to  give  him  equal 
or  comparable  bargaining  powder  with  his  employer. 

So  that  the  rule  of  law  which  I  have  announced  is  the 
only  rule  which  will  preserve  the  unions,  because  if  the 
plan  is  adopted  throughout  the  country  of  trying  to  use  a 
wink,  a  nod,  a  code,  instead  of  the  word  “strike”,  and  if 
that  sort  of  a  maneuver  is  recognized  as  valid  by  the 
Courts,  then  you  will  have  among  the  unions  lawlessness, 
chaos,  and  utlimate  anarchy.  And  then  the  unions  will 
have  to  be  socialized.  In  other  words,  they  will  have  to  be 
destroved. 

So  that  when  the  Court  thinks  that  the  Union  must  be 
held  responsible  as  long  as  it  is  functioning,  for  the  mass 
action  of  its  members,  the  Court  is  announcing  a  principle 
for  the  salvation  of  the  Unions  themselves  and  their  pres¬ 
ervation,  and  the  only  rule  that  will  save  them  from  de¬ 
struction. 

246  Of  course  if  a  union  comes  in  and  says  “we  have 
lost  our  hold  on  our  members;  they  have  gone;  John 

Smith  has  executed  a  coup ;  he  has  taken  them  aw^ay  from 
us”,  and  if  they  can  show  the  Court  by  legitimate  testimony 
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that  that  is  true,  of  course  they  are  not  guilty  of  contempt. 
But  that  is  not  the  situation  here. 

The  Union  and  its  President  make  no  such  claim.  They 
don’t  contend  for  one  instance  that  this  Union  isn’t  operat¬ 
ing  and  functioning  as  a  union,  and  that  its  members  are 
not  controlled  from  headquarters. 

And  so  the  Court  has  no  difficulty  in  reaching  a  conclu¬ 
sion. 

The  Court  thinks  that  the  following  telegrams,  issued  by 
the  Union,  who  had  disregarded  the  temporary  restraining 
order  from  April  5  to  April  12,  are  also  significant. 

The  first  telegram  is  as  follows,  and  it  was  issued  prior!  to 
the  meeting  of  the  Court  on  last  Monday.  This  is  a  wire 
sent  to  all  district  presidents  and  International  board  mem¬ 
bers,  bituminous  districts  of  the  United  Mine  Workers  of 
America  of  the  United  States : 

“This  message  is  for  your  official  information  and  for 
immediate  transmission  to  all  members  of  the  Union.  The 
trustee  vacancy  in  the  1947  Welfare  Fund  has  now  been 
filled  by  the  selection  of  the  Honorable  H.  Styles 
247  Bridges  who  has  accepted  the  appointment.  An 
early  resolution  of  the  question  at  issue  may  now  be 
expected.  Your  voluntary  cessation  of  work  should  now  be 
terminated  and  your  protest  ended.  It  is  the  belief  of  the 
International  Union  and  your  officers  that  the  production 
of  coal  should  be  resumed  forthwith.  It  is  to  your  best 
interests  and  those  of  our  Union  and  the  public  welfare  that 
this  should  be  done.  Therefore  you  are  now  definitely  ad¬ 
vised  that  you  should  return  to  your  usual  employment 
immediately  upon  receipt  of  this  telegram.  This  message 
is  sent  on  behalf  of  the  International  Union  as  well  as  in 
my  official  capacity  as  President.” 

Then  later  in  the  morning  this  telegram  was  sent  to  all 
bituminous  local  unions,  United  Mine  Workers  of  America: 

“Pensions  granted.  The  agreement  is  now  honored:” 

You  will  notice,  and  it  is  in  the  evidence,  that  in  the  let¬ 
ter  of  March  12,  which  preceded  what  the  Court  now  holds 
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to  have  been  a  strike,  the  coal  operators  are  charged  with 
dishonoring  their  agreement.  And  in  a  telegram  of  April 
12  the  statement  is  made:  “The  agreement  is  now  hon¬ 
ored.’  ’ 

The  miners  walk  out  when  told  1  ‘  The  agreement  is 

248  dishonored”,  and  they  go  back  when  they  are  told 
“The  agreement  is  honored.” 

Nowt,  can  that  be  anything  else  except  a  code,  taken  in 
connection  with  the  other  statements  of  what  has  happened 
objectively  that  the  Court  has  made? 

The  Court  thinks,  gentlemen,  that  there  is  no  difficulty 
about  deciding  that  the  evidence,  beyond  all  reasonable 
doubt — practically  beyond  all  doubt — is  sufficient  to  show 
that  a  strike  was  called,  and  of  course,  is  sufficient  to  show 
that  the  defendants  are  guilty  of  criminal  contempt. 

Of  course,  they  are  obviously  guilty  of  civil  contempt  in 
a  technical  manner.  Civil  contempt  is  usually  used  to  re¬ 
imburse  someone  who  suffered  by  the  strike,  or  by  the  vio¬ 
lation  of  an  injunction. 

Of  course,  in  this  case  what  any  fine  imposed  for  civil 
contempt  would  do  would  be  to  transfer  money  from  the 
United  Mine  Workers  to  the  United  States  Treasury.  It 
'would  transfer  a  medium  of  exchange  from  one  class  to  the 
■whole  people.  But  it  would  not  salvage  in  any  manner  or 
to  any  extent  the  damage  which  the  strike  has  caused.  And 
so  the  Court  doesn’t  particularly  emphasize  the  civil  as¬ 
pects. 

Now  this,  of  course,  is  a  tremendously  important  matter. 
The  Court  naturally  has  felt  a  tremendous  responsibility 
resting  upon  the  Court.  What  the  Court  does  or 

249  will  do,  in  assessing  punishment,  and  what  the 
Court  has  done  in  holding  these  defendants  guilty, 

is  a  matter  which  is  being  watched  by  every  lawless  element 
not  only  in  this  country,  but  in  the  world. 

It  is  also  being  watched  by  all  decent  people  to  ascertain 
whether  or  not  the  Courts  have  power  to  protect  citizens  of 
this  country  in  their  normal  way  of  life.  The  Court  doesn ’t 
think  this  matter  can  be  viewed  from  the  standpoint  of 
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expediency.  The  Court  thinks  it  should  be  acted  upon  as 
any  other  case  is  acted  upon.  j 

The  Court  also  thinks  it  is  not  all-wise. 

This  action  was  instituted  by  the  President  of  the  United 
States,  I  mean  it  originated  with  him,  and  every  individual 
in  this  country,  including  the  miners,  including  the  unions, 
has  a  stake  in  its  proper  determination  and  in  the  penalties 
imposed  in  the  regular  course. 

So  that  the  Court  is  not  going  to  pronounce  sentence  this 
morning.  The  Court  is  going  to  pronounce  sentence  tomor¬ 
row  morning  at  10  o’clock,  and  the  Court  asks  the  Govern¬ 
ment,  tomorrow  morning  at  10  o’clock,  to  give  the  Court  its 
recommendation.  And  of  course,  if  the  defendant  also 
wants  to  make  any  statement,  any  recommendation,  they 
will  also  be  permitted  to  do  it. 

But  the  Government  has  access,  possibly,  to  practical  in¬ 
formation  that  the  Court  doesn’t  have  access  to, 

I 

250  which  may  be  perfectly  legitimate  for  them  to  con¬ 
sider  in  making  their  recommendation. 

But  in  closing,  the  Court  is  firmly  convinced — firmly 
convinced — that  this  situation  has  gotten  beyond  the  bound 
of  expediency.  The  issue  has  to  be  met.  The  Court  will 
take  a  recess  until  11 :15. 

Mr.  Hopkins:  If  the  Court  please? 

Procedurally,  in  order  that  the  defendants’  record  will 
be  clear  here,  and  before  your  Honor  adjourns  or  recessjes 
the  Court,  I  have  certain  motions  to  address  to  the  Court. 

The  Court:  Yes,  sir. 

Mr.  Hopkins:  First,  the  defendants,  and  each  of  them, 
except  and  object  to  the  findings  made  by  the  Court,  as  just 
announced,  for  the  record. 

And  in  addition  thereto  the  defendants,  and  each  of  them, 
now  move  the  Court  that  the  findings  of  guilt  returned 
against  them  respectively,  be  arrested,  and  that  no  judg¬ 
ment  and  sentence  be  imposed  thereon  for  the  following 
reasons : 

First,  the  pleadings  do  not  aver  the  jurisdictional  facts 
requisite  to  invoking  jurisdiction  of  this  Court  to  hear  this 
action  and  enter  judgment  thereon. 
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Second,  the  pleadings  herein  do  not  state  facts  sufficient 
to  charge  the  defendants,  or  either  of  them,  with  contempt. 
Third,  the  evidence  adduced,  as  shown  by  the  rec- 

251  ord  herein,  shows  conclusively  that  the  Court  is 
without  jurisdiction  to  enter  a  judgment  against  the 

defendants,  or  either  of  them. 

Fourth,  and  for  all  other  reasons  that  are  apparent  on 
the  face  of  the  record.  And  we  submit  that  motion  to  your 
Honor  at  this  time. 

Mr.  Morison:  Your  Honor,  I  have  nothing  to  say  about 
that,  sir.  I  would  like  to  make  another  motion  when  your 
Honor  has  ruled  on  that. 

The  fcourt :  The  motion  is  overruled,  sir. 

Mr.  Hopkins :  J ust  one  second,  if  your  Honor  please. 

The  defendants  now  object  and  except  duly  to  the  action 
of  the  Court  in  overruling  the  motion  in  arrest  of  the 
judgment,  for  the  record. 

The  Court:  Proceed,  sir. 

Mr.  Morison:  If  your  Honor  please,  the  Court  will  re¬ 
call  that  there  was  an  extention  of  the  temporary  restrain¬ 
ing  order  which  has  been  set  over  until  Friday  at  10  a.m., 
on  the  23rd.  In  view  of  the  shortness  of  time,  and  since 
the  Court  has  now  announced  as  to  the  guilt  of  the  defend¬ 
ants  in  contempt,  leaving  only  the  matter  of  the  penalty  to 
be  considered  by  your  Honor,  the  government  respectfully 
moves  now  that  consideration  and  hearing  for  the  tempo¬ 
rary  injunction  be  set  by  your  Honor  for  Wednesday. 
The  Court:  Of  this  week? 

252  Mr.  Morison:  Yes,  sir.  It  is  the  Government’s 
position  that  that  should  go  forward  and  the  issue 

made. 

The  Court:  I  understand.  The  Court  sees  no  objection 
to  that. 

I  will  hear  you,  if  you  desire. 

Mr.  Hopkins:  We  don’t  accede  to  the  Government’s  sug¬ 
gestion,  your  Honor.  We  duly  except  to  it  for  the  reason 
that  we  do  not  feel  that  it  is  proper  at  this  time  to  put 
the  defendants  in  the  position  of  having  to  argue  the  ques- 
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tion  of  a  motion  to  dissolve  when,  in  the  course  of  events 
in  and  of  themselves,  there  may  be  the  statutory  duties, 
and  probably  are,  and  we  aver  there  are  statutory  duties 
incumbent  upon  the  Attorney  General  to  take  affirmative 
action  to  dissolve  and  dismiss  the  injunction  proceeding 
itself. 

And  if  the  position  of  the  defendants  is  right  in  that,  and 
we  believe  that  it  is,  and  mandatorily  laid  upon  the  Attor¬ 
ney  General  to  move  the  discharge  of  the  injunction  orcjler 
previously  issued,  we  think  that  duty  is  incumbent  ujion 
him  now  and  has  been  present  for  a  number  of  days.  If 
we  are  correct  in  that,  as  we  believe  we  are,  we  think  that 
the  Attorney  General,  speaking  through  his  representa¬ 
tives  here,  stand  in  dereliction  of  their  duties  under  the 
statute  before  this  Honorable  Court  at  this  time. 

Therefore,  we  do  not  accede  to,  and  on  the  record  object 
to,  the  request  made. 

253  The  Court:  The  Court  didn’t  intend  at  all  to  ad¬ 
vert  to  that  question.  I  don ’t  know  whether  I  ought 
to  express  an  opinion  or  not.  I  don’t  want  to  do  it  if  I 
ought  not,  but  it  would  be  a  very  interesting  situation  if 
the  Attorney  General  should  move  this  morning  to  dismiss 
the  injunction  and  then  the  miners  walked  out  tomorrow 
morning,  all  the  balance  of  them,  and  another  proceeding 
had  to  be  taken. 

The  Court  doesn’t  think  that  the  matter  of  the  injunction 
is  disposed  of. 

Did  you  want  to  say  something? 

Mr.  Morison:  Well,  your  Honor,  just  that  I  might  ob¬ 
serve  that  I  think  Mr.  Hopkins  has  made  the  most  valid 
argument  for  this  being  set  down  on  Wednesday  that  could 
be  made. 

The  Court:  It  will  be  set  down  for  Wednesday  at  10 
o’clock,  sir. 

The  Court  thinks  that  the  assurance  of  counsel  for  the 
defendants  that  the  parties  defendant  will  be  here  tomor¬ 
row  morning  at  10  o’clock  is  sufficient. 


i 
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Mr.  Hopkins :  There  is  no  question  about  the  appearance 
of  the  defendants,  or  either  of  them,  at  any  time,  before  the 
bar  of  this  Court. 

The  Court:  They  will  be  here  tomorrow  morning  at  10 
o’clock. 

Mr.  Hopkins :  They  will,  sir,  categorically. 

254  The  Court:  All  right,  sir. 

•  ••••••••* 

255  Washington,  D.  C. 

Tuesday,  April  20,  1948. 

The  above-entitled  cause  was  resumed  before  Associate 
Justice  T.  Alan  Goldsborough  at  10  o’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States  of  America: 

H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams, 

Attorney,  Department  of  Justice. 

256  On  behalf  of  Defendants : 

Welly  K.  Hopkins. 

T.  C.  Townsend. 

Harrison  Combs. 

M.  E.  Boiarsky. 

257  PROCEEDINGS 

The  Deputy  Clerk:  The  United  States  of  America,  ver¬ 
sus  International  Union,  United  Mine  Workers  of  America, 
et  al. 

The  Court:  Gentlemen,  on  yesterday  the  Court  an¬ 
nounced  that  this  morning  it  would  hear  the  Government’s 
recommendation  as  to  the  penalties  to  be  imposed  on  the 
Union  and  on  the  individual  defendant,  after  their  convic¬ 
tion  yesterday  of  civil  and  criminal  contempt. 
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I  will  hear  you  gentlemen. 

Mr.  Morison:  If  your  Honor  please,  in  response  to  the 
Court’s  request  yesterday  for  the  Government’s  recom¬ 
mendation  for  penalty  in  this  case,  I  have  prepared;  in 
writing  the  Government’s  position  and  with  the  Court’s 
indulgence  I  would  like  to  read  it  in  order  that  there  may 
be  no  misunderstanding,  your  Honor,  of  the  Government’s 
position. 

The  Court:  Proceed,  sir. 

Mr.  Morison:  I  wish  to  read  it  so  that  there  may  be  no 
misunderstanding. 

I  believe  that  it  would  be  helpful  to  the  Court  for  me;  to 
outline  first  the  issues  as  the  Government  sees  them. 

On  the  narrow  issue  of  contempt  that  is  before  the  Court, 
the  essential  facts  are  that  the  defendants,  United  Mine 
Workers  Union  and  John  L.  Lewis  as  President  of  the 
Union,  were  served  with  a  valid  order  of  this  Court 
258  on  the  morning  of  April  5th.  The  defendants  wil¬ 
fully  failed  to  take  any  action  to  comply  with  that 
order  for  a  full  week,  although  it  is  apparent  that  it  was 
readily  within  their  power  to  do  so.  This  -was  a  studied 
disregard  of  the  authority  of  this  Court  and  of  the  judicial 
system  of  the  nation. 

Without  going  into  the  merits  of  the  1946  case,  it  should 
be  remembered  that  these  defendants  in  1946  committed  a 
contempt  of  this  Court  under  substantially  similar  circum¬ 
stances.  The  offense  committed  in  this  case  is  thus  ag¬ 
gravated  by  the  fact  that  the  defendants  had  full  knowl¬ 
edge  of  the  meaning,  effect,  and  probable  consequences;  of 
their  action  in  disobeying  the  order  of  the  Court. 

We  believe  that  the  disregard  of  the  Court’s  order  is  the 
clear  ground  of  contempt  here  and,  as  the  Court  pointed  out 
yesterday,  that  it  is  an  issue  without  complexity.  Respect 
for  this  order  must  be  enforced  by  punishment  sufficient  to 
discipline  the  defendants  and  meet  the  standards  of  orderly 
judicial  process.  The  necessity  for  such  punishment  und 
the  authority  for  effecting  it  are  grounded  in  the  funda¬ 
mentals  of  constitutional  government  in  our  democracy. 
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Beyond  this,  however,  there  are  certain  additional  prin¬ 
ciples  involved  in  this  particular  case  which  we  would  like 
to  call  to  the  Court’s  attention.  The  National  Emergen¬ 
cies  sections  of  the  Labor-Management  Relations 
259  Act  require  unions  and  employers  who  have  it  with¬ 
in  their  power  to  endanger  by  a  strike  or  lock-out 
the  health  and  safety  of  their  fellowT-citizens,  to  sit  down 
together  in  good  faith  to  settle  their  differences  before  re¬ 
sorting  to  a  strike  or  lock-out;  or,  if  a  strike  or  lock-out 
has  occurred,  promptly  to  end  the  work  stoppage  and  at¬ 
tempt  to  resolve  the  dispute  by  collective  bargaining.  It 
must  be  remembered,  therefore,  that  the  order  issued  by 
this  Court  on  April  3d  and  served  on  the  defendants  on 
April  5th  was  in  furtherance  of  this  validly  enacted  stat¬ 
ute,  and  was  designed  to  deal  speedily  and  effectively  with 
the  paramount  issue  of  the  public  interest  by  ending  the 
strike  and  relieving  the  danger  to  the  nation  which  was 
then,  and  continues  now  to  be,  so  apparent  in  the  failure 
to  terminate  the  work  stoppage.  It  was,  in  addition,  de¬ 
signed  quickly  to  bring  about  the  necessary  bargaining 
between  the  parties,  relieved  of  the  atmosphere  of  tension 
which  would  surround  such  negotiations  if  the  strike  were 
still  in  effect. 

The  defendants  have,  of  course,  the  right  to  challenge 
the  validity  of  this  statute  by  court  action,  through  the 
various  avenues  of  relief  so  well  provided  in  our  juris¬ 
prudence.  Instead,  they  have  chosen  to  set  themselves 
above  the  procedures  of  law,  and  to  disregard  entirely  a 
law  of  the  United  States  and  the  mandate  of  this  Court 
issued  pursuant  to  that  law.  By  so  doing,  they  have 
260  made  themselves  liable  to  penalty  as  the  Court  indi¬ 
cated  yesterday. 

We  will  assert  to  the  utmost  the  right  of  the  defendants 
to  claim  their  constitutional  and  legal  rights,  but  equally 
we  assert  that  they  must  exercise  these  rights  within  the 
framework  of  the  processes  of  law  established  under  our 
form  of  Government.  We  deem  it  necessary,  therefore, 
for  the  Court  to  discipline  these  defendants  sufficiently  to 
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impress  upon  them  permanently  that  they  function ;  by 
reason  of  rights  granted  and  assured  them  by  the  grace  of 
a  government  of  laws  supported  by  the  will  of  the  people. 

Since  the  Court  has  requested  the  Government’s  viqws 
as  to  the  measure  of  penalty  to  be  imposed  upon  the  de¬ 
fendant  Lewis  and  the  defendant  Union,  and  after  due 
consideration  of  all  relevant  factors,  including  the  stand¬ 
ards  set  out  in  the  case  of  United  States  versus  United 
Mine  Workers,  et  al,  330  U.  S.  258,  it  is  the  recommenda¬ 
tion  of  the  Government  that  the  defendant  Lewis  be  fiiied 
the  sum  of  $20,000  as  and  for  criminal  contempt  and  that 
the  defendant  Union  be  fined  the  sum  of  $1 ,400,000  as  ind 
for  criminal  contempt. 

In  addition,  your  Honor,  it  is  the  Government’s  recom¬ 
mendation  that  consideration  of  the  penalty  in  civil  con¬ 
tempt  as  to  the  defendant  Lewis  and  the  defendant  Uniion 
be  reserved  until  Friday,  April  23, 1948. 

The  Government  wishes  to  advise  that  the  basis  of  jits 
recommendation  for  a  fine  of  $20,000  to  be  imposed 
261  upon  the  defendant  Lewis  as  and  for  criminal  qon- 
tempt  is  that  it  is  self-evident  from  the  conteijnpt 
committed  by  the  defendant  Lewis  in  1946  that  the  lesiser 
fine  imposed  for  that  offense  has  failed  to  deter  him  fijom 
a  repetition  of  substantially  the  same  offense.  Taking 
fully  into  account,  however,  Mr.  Lewis’  financial  means,  it 
is  felt  that  double  the  amount  of  the  fine  imposed  in  the 
previous  case  is  both  appropriate  and  necessary. 

The  basis  for  the  recommendation  for  a  fine  of  $1,4()0,- 
000  upon  the  defendant  Union  as  and  for  criminal  con¬ 
tempt  is,  as  in  the  case  of  the  defendant  Lewds,  that  this 
Union  also  committed  a  contempt  in  1946  substantially 
similar  to  the  one  now  before  the  Court  and  that  the  pen¬ 
alty  of  $700,000  imposed  for  that  offense  has  failed  to 
deter  it  from  repeating  the  offense.  By  the  same  token, 
it  is  the  Government’s  view  that  double  the  amount  of  the 
penalty  imposed  in  the  previous  case  is  both  necessary 
and  appropriate. 
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The  Court :  Counsel  for  the  Government  remembers  also 
that  in  the  previous  case  the  Supreme  Court  held  that  the 
remainder  of  the  fine  of  $3,500,000  imposed  by  the  Court 
was  held  in  reserve,  so  that  in  case  the  Union  did  not  obey 
the  Supreme  Court’s  order  the  remainder  of  the  fine,  in 
addition  to  the  $700,000,  could  be  imposed. 

Mr.  Morison:  That  is  correct,  your  Honor.  There  were 
conditions  imposed. 

262  The  Court :  I  will  hear  you,  gentlemen. 

Mr.  Hopkins:  If  the  Court  please:  speaking  for 
the  defendants,  and  each  of  them,  and  those  dependent 
upon  the  defendants  as  an  integral  part  of  the  defendant 
union,  and  as  against  whom  we  understand  the  temporary 
restraining  order  ran,  and  as  against  whom  the  penalties 
suggested  by  Government  will  inevitably  run  adverse  to 
their  interests,  speaking  for  them,  defendants  feel  that  an¬ 
swer  should  be  made  to  Government’s  recommendation  and 
should  be  made  in  light  of  the  position  that  the  defendants 
feel  they  legally,  factually,  and  morally  enjoy  and  as  a 
right  should  enjoy,  and  to  which  injury  is  now  in  grievous 
form  being  suggested  by  Government  counsel. 

•  Government  counsel  comes  here,  as  I  understand  it,  and 
suggests  to  this  Court  the  imposition  of  penalties  without 
parallel  in  the  legal  annals  of  this  country.  They  come 
here  and  have  adverted  to  and  no  doubt  have  in  mind  this 
morning  the  fact  that  there  has  been  some  artifice  or  trick 
or  fraud  on  the  part  of  the  defendants  or  either  of  them, 
and  those  they  represent.  That,  the  defendants,  for  the 
record,  blankly  deny  and  challenge. 

Good  faith  can  be  imputed  to  men  and  should  be  imputed 
to  men  when  they  act  within  the  circumscribed  realm  of 
their  legal  and  moral  rights.  There  should  be  no  imputa¬ 
tion  oT  bad  faith  to  multiplied  millions  of  people  in 

263  this  country. 

I  say  to  Government  they  are  not  second-rate  citi¬ 
zens.  There  is  no  caste  system  of  untouchables  in  Amer¬ 
ica  as  yet.  The  theory  of  Government  would  seek  to  press 
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upon  this  group  of  people  the  degraded  characteristics 
that  the  facts,  in  their  background  and  history  and  conduct 
repudiate  day  by  day. 

So  defendants  object  and  express  their  objection  upon 
the  record  in  order  that  silence  may  not  be  hereafter !  ac¬ 
cepted  as  acquiescence,  not  only  to  the  penalties  suggested 
but  for  the  very  apparent  motives  that  prompt  the  sugges¬ 
tion. 

Government  very  definitely  avoids  any  mention  to  this 
Court  in  its  suggestion  of  penalties  to  be  inflicted  the  very 
essence  and  attitude  of  the  defendants  here  and  the  mil¬ 
lions  they  represent. 

Why  does  Government  so  bear  down  upon  the  message 
addressed  not  to  the  defendants,  addressed  not  to  the 
members  of  the  Union,  on  February  2nd,  addressed  to  the 
operators,  made  public  by  the  operators?  No  inputation 
could  be  given  to  the  defendants  before  this  bar  as  haying 
done  anything  wrong  or  unlawful  there.  The  right  of  free 
speech  existed  on  February  2,  1948.  At  least  we  so  be¬ 
lieved.  It  may  be  threatened  with  impingement  today. 

The  right  of  free  speech  existed  on  March  12,  to  which 
Government  very  cautiously  alludes  in  the  corn- 
264  munication  of  that  date.  But  strange  as  it  seems, 
your  Honor,  Government  fails  to  advert  to  the  fact 
that  on  April  3rd,  prior  to  the  presentation  in  the  shades 
of  the  night  of  a  petition  to  a  Court  for  an  ex  parte  re¬ 
straining  order,  many  hours  prior  to  that,  and  prior  to  the 
release  by  the  President  of  the  United  States  of  the  so- 
called  findings  of  the  Board  of  Inquiry,  and  prior  to  the  di¬ 
rective  from  the  President  to  the  Attorney  General,  there 
was  issued  by  these  defendants  officially,  again,  an  enun¬ 
ciation  of  the  freedom  of  action  that  was  in  the  hands  of 
the  men  who  work  in  the  mines  to  take  whatever  voluntary 
action  they,  as  free-born  native  American  citizens,  are  in¬ 
herently  entitled. 

And  it  says  among  other  things,  after  a  recitation  of 
events,  in  the  nature  of  a  factual  report — by  whom?  By 
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the  man  John  L.  Lewis,  who  occupies  the  dual  capacity  of 
President  of  the  Union,  responsible  head  of  the  organiza¬ 
tion  to  which  these  multiplied  millions  belong,  and  in  his 
capacity  as  Trustee  of  the  Health  and  Welfare  Fund 
legally  recognized  and  contractually  set  up;  a  report,  if 
you  please,  to  the  beneficiaries  in  behalf  of  those  to  whom 
there  were  entitled  these  payments,  if,  as,  and  when  the 
road  blocks  so  arbitrarily  laid  for  so  many  months  by  the 
opposition  coal  operators  might  be  removed. 

Who  is  there  to  say,  your  Honor,  that  on  the  morning  of 
April  3rd  of  this  year  there  was  any  violation  of 

265  any  law  of  the  land,  express  or  implied,  when  these 
defendants  addressed  a  communication  in  the  na¬ 
ture  of  a  report  on  a  trust  to  the  beneficiaries  thereof,  and 
said,  among  other  things,  a  repetition  and  a  denial  of  that 
which  had  heretofore  been  complained  by  the  hostile  groups 
that  opposed  those  men? 

The  fact  is  that  the  men  to  whom  their  communication 
was  addressed  were  complete,  free  agents  in  the  matter, 
always  had  been,  and  were  as  of  that  time,  all  prior  to  the 
execution  of  any  process  out  of  government.  And  it  was 
said  to  them  then  that  “Your  actions  in  this  regard  in  the 
original  instance  were  your  own. 7  7 

I  read  from  it,  the  document  that  Government  strangely 
glosses  over  and  fails  to  recognize : 

‘  ‘  Your  actions  in  this  regard  in  the  original  instance 
were  your  own,  individually  determined  by  you.  I  asked 
you  on  March  12th  to  discuss  the  matter  in  your  local 
unions  so  that  vour  membership  mav  be  fullv  advised.77 

Is  there  anything  criminally  wrong  in  asking  men  to 
foregather  together,  under  the  laws  of  this  country  and 
discuss  their  grievances?  God  save  the  right.  I  thought 
the  right  of  public  assembly  and  petition  and  appeal  -were 
unimpaired  in  this  country. 

And  he  said  further : 

266  “Such  discussion  may  have  been  held,  or  which 
you  may  hereafter  desire,  you  have  been  and  will 

continue  to  be  on  your  own  initiative. 7  7 
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“As  far  as  I  know”  spoke  this  man  to  his  people, 
“As  far  as  I  know,  it  is  still  the  inherent  right  and  privi¬ 
lege  of  American  citizens  to  continue  to  exercise  the  right 
of  free  speech  and  freedom  of  assembly. 

“Any  action  or  decision  which  you  may  now  care  to  take 
continues  to  be  entirely  for  your  own  determination  v^ith- 
out  direction  of  any  character  from  me  or  any  of  your  In¬ 
ternational  officers. 

“I  therefore  now  repeat  that  you  are  not  now  under, 
have  never  been  under  any  orders,  directions,  or  sugges¬ 
tions,  express  or  implied,  from  me,  or  any  of  the  Union 
officers,  to  cease  work  or  to  continue  to  cease  work  in  pro¬ 
test  to  the  present  dishonoring  (as  we  see  it)  of  the  1947 
contract. 

“I  now  report  factually  to  you  the  events  as  they  now 
stand.  ’ ’ 

Your  Honor,  there  was  nothing  wrong  there,  and  when 
Government  comes  in  here  with  these  extraordinary  and 
excessive  and  cruel  punitive  penalties  suggested  to  this 
Court  it  is  strange  that  their  tongue  cleaves  to  their  mouth, 
and  their  lips  remain  sealed  and  silent  as  to  the  true  posi¬ 
tion  and  the  good  faith  of  the  people  that  they 
267  later  haled  before  the  bar  of  this  Court,  and  Gov¬ 
ernment  counsel  may  smile  to  himself  all  thatj  he 
desires,  but  time  will  tell  and  take  its  toll,  both  physically 
and  in  your  conscience,  sir.  j 

The  defendants  say,  and  they  veritably  believe  the  Gov¬ 
ernment’s  attitude  is  such  as  to  justify  them  to  the  opinion 
and  to  proclaim  that  the  conclusion  that  they  wilfully  sjeek 
and  have  adopted  here  is  a  tortuous  one  upon  the  facts. 

This  record  is  utterly  devoid  and  silent  as  to  any  factual 
proof.  With  all  the  powder  and  compulsion  of  Government 
with  its  multiplied  thousands  of  investigative  FBI  agents 
acting  in  the  roles  of  Gestapo  at  times,  raiding  the  qoal 
fields,  Government  has  been  unable  to  adduce  a  single  iota 
or  scintilla  of  direct  evidence  here,  and  the  record  so 
stands. 


380 


So  we  say  that  this  tortured  conclusion  upon  which  they 
premise  their  recommendations  today  is  a  wilfull  one,  bom 
and  bred  and  coming  from  the  iniquitous  doctrine  that  the 
end  justifies  the  means.  It  is  a  tortured  conclusion,  resting 
upon  an  assumption,  and  that  assumption  predicated  upon 
an  assumption,  and  that  assumption  founded  in  an  infer¬ 
ence,  and  all  of  it  spawned  in  an  admixture  of  suspicious, 
political  chagrin,  ignorance  and  political  intrigue. 

The  defendants  feel  that  in  the  recommendations  made 
here,  Government  but  gives  affirmative  evidence  of 

268  the  well-founded  feeling  to  which  defendants  now 
give  expression. 

Yea,  founded  in  politics  with  a  political  equation,  with 
a  political  background  motivating  them  in  their  suggestions 
now. 

Mr.  Morison:  Your  Honor,  I  object.  This  has  gone  be¬ 
yond  the  bounds  of  the  litigation.  I  won’t  put  up  with 
this  any  longer.  I  don’t  want  to  cut  Mr.  Hopkins  off  in 
making  the  defense  for  his  client,  on  the  penalty  if  he  will 
address  himself  to  the  facts,  but  I  will  no  longer  stand  this 
sort  of  thing. 

The  Court :  The  Court  thinks  also  that  accusation,  prac¬ 
tically  of  criminality  without  the  slightest  factual  founda¬ 
tion  as  far  as  this  Court  is  concerned,  is  beyond  the  scope 
of  an  orderly  argument,  and  the  Court  strikes  those  re¬ 
marks  out,  those  personal  remarks. 

Mr.  Hopkins,  I  think  I  should  call  your  attention  to  the 
fact  that  at  the  conclusion  of  the  Government’s  argument 
on  last  week  the  Court  requested  you  to  make  an  argu¬ 
ment,  which  you  declined  to  do,  and  as  I  remember  it  the 
Court  requested  you  again  the  next  morning. 

Now,  you  decided  not  to  make  an  argument  on  the  merits 
and  the  Court  thinks  that  insofar  as  your  remarks  are 
proper  they  are  directed  to  what  should  have  been  your 
contention  before  the  Court  acted.  In  other  words,  you 
are  making  an  argument  now  which  should  have 

269  been  made — if  you  decided  to  make  it — prior  to  the 
Court’s  action. 
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Now,  up  to  this  time  the  Court  thinks  that  the  Court,  on 
yesterday,  answered  from  the  Court’s  standpoint  every 
argument  that  you  are  making  this  morning.  The  Court 
is  not  going  to  cut  you  off,  but  the  Court  does  think  that 
you  step  aside  rather  seriously  in  making  political  accusa¬ 
tions  that  are  not  based  upon  anything  that  has  been  inti¬ 
mated  in  the  evidence  presented  to  the  Court. 

I  am  not  going  to  repeat  what  I  said  yesterday.  As  I 
said  before,  the  Court  thinks  the  Court  covered  everything 
that  you  are  saying  this  morning  in  its  remarks  yesterday, 
except  to  say  that  the  decision  of  the  Court,  of  course,  was 
based  on  circumstantial  evidence;  circumstantial  evidence 
which  the  Court  then  and  now  considers  conclusive. 

Now,  you  can  proceed,  sir,  in  order. 

Mr.  Hopkins:  I  will  undertake  to  proceed  in  order,  and 
in  accordance  with  your  Honor’s  statement.  But  I  under¬ 
stood  on  yesterday,  of  course,  sir,  that  you  passed  upon 
the  constitutional  points  of  the  First,  Fifth,  and  Thirteenth 
Amendments  and  made  other  findings.  It  is  not  the  intent 
of  counsel  here  now  to  reargue  the  points  that  your  Honor 
definitely  covered  on  yesterday.  But  the  defendants  did 
feel,  your  Honor,  that  they,  as  of  a  right,  should  present 
to  Government  their  feeling  in  reference  to  the  motive  that 
they  felt  impelled  Government  to  bring  about  and 
270  call  in  today  these  recommended  penalties. 

But  in  an  attempt  to  stay  within  the  bounds  6f 
your  Honor’s  ruling  I  shall  pursue  that  no  farther,  al¬ 
though  much  additional  might  be  said  upon  the  subject. 
But  I  say  to  your  Honor  and  to  Government  counsel,  they 
come  here  today  with  a  recommendation  for  $1,400,000  as 
against  the  defendant  Union,  and  a  recommendation  of 
$20,000  as  against  the  defendant  Lewis,  who  is  before  this 
bar  not  as  an  individual  but  in  his  capacity  as  President 
of  that  same  Union,  and  I  say  to  them  that  they  but  fail 
to  recognize  realities  when  they  make  those  recommenda¬ 
tions. 

They  apparently  blind  themselves,  and  wilfully  so,  to  the 
fact  that  the  dispute  upon  which  they  predicated  their 
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original  Bill  of  Complaint,  and  the  original  bill  seeking 
injunctive  relief  is  shot  through  with  the  words  “ dispute”, 
“unsettled  differences”,  and  “continuing  dispute”,  and 
they  blind  themselves  and  arbitrarily  refuse  to  strike  the 
shackles  and  blindfold  from  the  eyes  of  justice  when  they 
come  in  and  recommend  this  character  of  punitive  penal¬ 
ties. 

It  is  submitted  to  this  Court,  and  Government  should  con¬ 
sider  the  fact,  that  the  very  basis  and  gravamen  upon 
which  they  based  their  complaint  in  the  original  instant 
was  an  outstanding  dispute.  They  blind  themselves  to 
the  fact  that  in  good  faith,  representing  the  men  to  whom 
they  are  responsible,  these  defendants  worked  at  and 
271  helped  to  bring  about,  and  there  was  achieved,  a 
settlement  of  the  dispute  upon  which  they  grounded 
their  complaint,  and  that  settlement  is  obvious.  It  is  pub¬ 
licly  proclaimed  in  good  faith  and  communicated  to  all 
those  affected  thereby. 

The  substance,  if  there  were  any  in  the  original  instance 
to  this  complain,  is  but  a  hollow  shell,  and  Government 
must  perforce  realize  it;  and  failing  to  realize  it,  or  to  ad¬ 
mit  it,  then  they  come  in  the  role  of  a  Shyloek,  asking  for 
punitive  penalties  without  precedent.  Perhaps  they  want 
their  pound  of  flesh;  perhaps  they  can  demand  it  and 
achieve  it,  but  the  record  will  be  written. 

On  a  previous  occasion  in  this  room,  before  this  same 
Court,  and  Government  has  alluded  to  it  here  by  direct 
reference  in  an  attempt  to  bolster  their  proposals  for 
penalties  today,  in  this  very  Court,  in  this  very  room,  your 
present  speaker  had  occasion  to  cry  “shame  upon  the  gov¬ 
ernment”,  and  it  repeats  it  now.  Their  proposals,  offered 
as  they  are,  and  motivated  as  we  believe,  are  but  a  fruition 
and  a  public  recognition  that  they,  in  the  name  of  Govern¬ 
ment,  as  such,  have  stooped  to  conquer,  and  such  are  the 
feelings  and  the  attitude  of  the  men  who  are  directly  and 
indirectly  before  the  bar  of  this  Court. 

It  might  be  summarized  by  saying  to  them,  with  all  the 
vehemence  and  sincerity  that  one  man  can  command  at  a 


given  moment,  that  you  not  only  stooped  to  conquer, 

272  but  in  so  doing  you  trailed  the  otherwise  white  robes 
of  justice,  American  justice,  in  the  dust  and  in  the 

grime. 

Defendants  feel  that  the  veil  should  be  taken  away  from 
these  proceedings  in  order  that  the  Court,  the  public,  and 
the  men  affected  thereby  may  see  Government’s  position 
in  all  of  its  ghastly  surroundings  andkshrouding. 

God  forgive  them;  they  know  not  what  they  do  to  mul¬ 
tiplied  millions  of  men,  women,  and  children  in  the  juris¬ 
diction  covered  by  the  defendant  Union  here.  Let  the 
record  be  plain  that  the  immediate  defendants  before  this 
bar  and  those  they  represent,  and  who  are  restrained  by 
this  order  obtained  in  the  shades  of  the  night,  object  aud 
object  without  reservation,  and  decry  and  denounce  the 
infamous  suggestions  of  punitive  penalties  just  made  by 
Government. 

That,  your  Honor,  I  believe,  spreads  upon  the  record 
briefly  the  attitude  of  the  defendants  in  response  to  the 
suggestions  made  by  Government. 

The  Court :  Mr.  Hopkins,  does  your  client  desire  before 
the  Court  imposes  sentence,  to  make  any  representation  to 
the  Court  as  to  his  financial  condition? 

Mr.  Hopkins:  There  is  no  necessity  therefor,  your 
Honor.  It  has  not  changed  since  the  previous  time  alluded 
to.  His  constitutional  salary  remains  the  same,  and  his 
circumstances  are  approximately  the  same,  and  in  addition 
to  that,  your  Honor,  we  submit  that  that  defendaht 

273  is  here  in  his  official  capacity  as  President  of  the 
Mine  Workers,  and  not  in  his  individual  capacity 

as  was  heretofore  the  case.  j 

The  Court:  Well,  you  know  the  Supreme  Court  took  a 
different  view,  and  they  took  a  view  in  the  other  case  th^t 
a  fine  against  the  President  was  properly  assessed. 

Mr.  Hopkins:  Yes. 

The  Court:  Defendant  does  not  desire  to  be  heard? 

Mr.  Hopkins:  The  statement  of  his  condition  remains 
the  same,  sir. 
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The  Court :  All  right,  sir. 

Gentlemen,  it  is  a  very  unusual  thing,  of  course,  for  a 
Court  to  ask  a  party  to  a  suit — a  prosecuting  party  to  a 
criminal  action,  or  any  action  which  involves  punishment — 
what  he  thinks  the  penalty  should  be,  but  we  have  to  ac¬ 
commodate  ourselves  to  circumstances,  and  this  is  a  very 
unusual  situation.  The  welfare  and  the  health  and  safety  * 
and  the  orderly  way  of  life  of  143  million  people  are  in¬ 
volved,  as  well  as  the  national  prestige  in  foreign  countries 
which  must  be  sustained  in  view  of  the  present  interna¬ 
tional  situation. 

Now,  if  this  Court  were  to  use  its  individual  judgment, 
it  would  impose  a  prison  sentence  on  the  indivdual  de¬ 
fendant.  But  while  the  Court  is  a  Court,  the  Court  is  only 
one  man ;  it  is  only  the  judgment  of  one  individual,  and  as 
I  indicated  yesterday  the  Government  has  access  to  rea¬ 
sons  for  judicial  action  in  a  case  of  this  character 
274  which  the  Court  does  not  have  access  to,  so  the 
Court  feels  that  it  should  adopt  a  recommendation 
made  by  the  Government  unless  it  is  of  such  a  character 
as  to  shock  the  conscience  of  the  Court. 

The  Court  could  give  what  the  Court  thinks  are  cogent 
reasons  why  the  Court’s  conscience  is  not  shocked  by  the 
suggestions  made,  but  the  Court  thinks  that  all  of  this  was 
covered  by  the  Court  yesterday  and  that  it  would  serve 
absolutely  no  useful  purpose  to  go  over  it  again. 

A  fine  is  assessed  against  the  defendant  Union  of  $1,400,- 
000  and  against  the  individual  defendant  of  $20,000. 

Mr.  Morison:  Will  your  Honor  excuse  me,  sir!  A  part 
of  the  Government’s  recommendation  was  the  matter  of 
civil  contempt  to  be  reserved  by  your  Honor  until  10 
o’clock  Friday. 

The  Court:  Is  there  any  reason  why  that  shouldn’t  be 
done?  Is  there  any  reason  why  that  motion  should  not  be 
acceded  to? 

Mr.  Hopkins:  We  see  no  good  purpose  to  be  served  by 
it.  If  your  Honor’s  mind  is  clear  and  you  are  ready  to 
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rule,  as  I  understood  you  have  ruled,  there  is  no  purpose  to 
be  served.  I  don’t  know  why  Government  undertakes  to 
ask  an  enlargement  of  the  imposition  for  civil. 

The  Court:  I  don’t  know,  either.  I  have  no  idea. 

Mr.  Hopkins:  Therefore,  the  defendants,  I  don’t  think, 
would  undertake  to  acquiesce  in  the  request  because 

275  your  Honor’s  mind  apparently  is  definitively  clear. 

The  Court:  Of  course,  the  Court  doesn’t  see  hny 
way  in  which  the  defendants  can  be  injured  by  a  delay  in 
acting  on  the  civil  contempt  until  next  Friday.  So  the 
motion  is  granted. 

Mr.  Hopkins:  Do  I  understand  therefore  that  the  im¬ 
position  of  this  $1,400,000  is  for  both  civil  and  criminal? 
The  Court:  It  is  for  the  criminal  contempt  alone,  sit. 
Mr.  Hopkins:  Criminal  contempt  alone? 

The  Court :  For  criminal  contempt  alone,  yes,  sir. 

Mr.  Hopkins:  Your  Honor’s  findings  of  guilt  are  as  of 
both  civil  and  criminal,  but  the  imposition  of  the  fines  now 
announced  are  for  criminal  contempt;  your  Honor  resell¬ 
ing,  as  I  understand  Government’s  motion,  the  imposition 
of  penalty  for  civil  contempt  until  Friday,  April  23rd? , 
The  Court:  The  Court  reserves  consideration  of  that 
question  until  Friday  the  23rd. 

Mr.  Hopkins:  To  which  the  defendants  note  their  ex¬ 
ceptions,  and  for  the  record  now,  the  defendants  and  each 
of  them,  object  and  except  to  the  judgments  and  to  ihe 
sentences  of  the  Court,  both  as  to  criminal  contempt  and 
as  to  civil  contempt,  and,  in  addition  thereto,  your  Honor, 
for  the  record,  and  I  think  procedurally  proper,  the  de¬ 
fendants  and  each  of  them  now  formally  and  for  the  record 
give  notices  of  appeal  from  the  judgments  and  the 

276  sentences  heretofore  announced  by  the  Court,  abd 
tender  and  ask  leave  of  the  Court  to  file  their  notices 

of  appeal  in  duplicate  to  the  judgments  in  criminal  con¬ 
tempt. 

I  take  it  that  the  judgment  of  the  Court  in  reference  to 
civil  contempt  is  in  abeyance  and  therefore  the  notice  of 
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appeal  is  not  handed  up  or  asked  to  be  filed  now  in  refer¬ 
ence  to  the  civil  contempt.  As  we  understand  the  proced¬ 
ure,  it  might  be  premature. 

The  Court :  I  think  that  is  correct,  sir. 

Mr.  Hopkins :  Very  well,  sir. 

Defendants  further  move  that  Notice  of  Appeal  in  and 
the  filing  being  granted  on  the  criminal  contempt,  the  de¬ 
fendants,  and  each  of  them  now  move  the  Court  that  the 
execution  of  the  judgment  and  sentences  rendered  by  the 
Court  as  against  the  defendants,  respectively,  in  criminal 
contempt  be  stayed  and  suspended  pending  the  appeals 
taken  herein,  and  we  so  move. 

Mr.  Morison:  Your  Honor,  you  will  recall  that  that  was 
an  issue  before.  The  Government  does  not  accede  to  that. 

The  Court :  I  simply  thought  maybe  you  had  something 
to  say.  That  is  all.  There  is  no  reason  why  judgment 
should  be  stayed. 

Mr.  Morison:  No,  sir. 

The  Court:  What  arrangements  do  defendants  suggest 
as  to  the  complying  with  the  Court’s  judgment? 

277  Mr.  Hopkins :  The  defendants,  your  Honor,  are  pre¬ 
pared  to  make  adequate,  proper,  and  legal  surety 
bond  or  other  bond  in  full  compliance  to  the  amount  as 
presently  inflicted  upon  them  in  the  penalties  announced. 
In  other  words,  we  are  prepared  to  make  bond  in  the 
amount  of  $1,400,000  and  $20,000,  respectively. 

The  Court :  That  is,  I  presume,  satisfactory,  but  it  ought 
to  be  made  definite  as  to  when  they  can  be  done. 

Mr.  Morison:  I  think,  your  Honor,  that  the  first  thing 
this  afternoon  would  be  adequate. 

May  we  approach  the  bench  on  this,  your  Honor?  I  have 
additional  matters  of  the  findings  I  would  like  to  present. 

Mr.  Hopkins :  At  the  moment,  your  Honor,  begging  your 
pardon  to  interrupt,  I  think  the  question  is  highly  impor¬ 
tant  to  the  defendants  here,  and  certainly  we  will  under¬ 
take  to  make  the  bonds  within  a  reasonable  time. 

Neither  of  these  defendants  are  undertaking  to  avoid  the 
jurisdiction  of  this  Court. 
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The  Court:  I  am  sure  that  is  true.  But  when — just 
when? 

Mr.  Hopkins:  We  will  undertake  to  make  them  this 
afternoon  if  the  agencies  that  we  intend  to  use  are  avail¬ 
able.  If  not,  not  later  than  the  first  thing  in  the  morning. 
But  probably  this  afternoon. 

278  The  Court :  This  afternoon  or  tomorrow  morning 
at  10  o’clock? 

Mr.  Hopkins :  Yes.  I  request  your  Honor  not  to  say  at 
15  minutes  after  2. 

The  Court:  I  say,  either  this  afternoon  or  10  o’clock 
tomorrow  morning. 

°  1 

Mr.  Hopkins :  Yes,  sir.  Not  later  than  tomorrow  morn¬ 
ing. 

The  Court:  Is  that  satisfactory? 

Mr.  Morison :  Yes,  sir.  We  have  no  objection. 

May  we  now  approach  the  bench,  your  Honor? 

The  Court:  Yes. 

(Counsel  for  both  sides  approached  the  bench  and  conh 
f erred  -with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

Mr.  Morison:  Your  Honor,  I  have  here  and  submit  tq 
you  the  findings  of  fact  and  conclusion  of  law  and  it  is  my 
suggestion — I  will  give  a  copy  to  counsel — it  is  our  suggesr 
tion  that  you  may  wish  to  set  down  for  an  hour  this  after^ 
noon  the  final  consideration  of  this  and  discussion  of  the 
findings  of  fact  and  conclusions  of  law,  if  that  is  aggreer 
able. 

The  Court:  The  difficulty  with  me  is  I  have  my  regular 
Court  at  11  o  ’clock. 

Mr.  Morison:  Yes,  sir.  And  of  course,  the  sentp 

279  ence,  too. 

The  Court:  What  about  the  sentence? 

Mr.  Morison:  I  fear  that  if  you  set  an  hour  this  after¬ 
noon  convenient  to  your  Honor,  that  both  the  findings  of 
fact,  conclusions  of  law  and  the  sentence  could  be  all  for¬ 
mally  executed. 

The  Court:  Will  4  o’clock  be  agreeable  to  you? 
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Mr.  Hopkins:  Well,  factually  this  is  to  be  observed. 
The  defendants  now  must  address  themselves  to  the  im¬ 
mediate  urgency  of  working  out  the  bond.  Novr,  that  is 
no  small  matter,  as  your  Honor  will  recall  the  proceedings 
before.  It  is  rather  difficult. 

The  Court:  How  would  it  be  to  take  this  up  tomorrow 
morning  at  10  o’clock  then  and  begin  the  injunction  pro¬ 
ceeding? 

Mr.  Morison:  On  the  motion  for  temporary  injunction? 

The  Court:  Yes. 

Mr.  Morison :  That  is  all  right,  sir. 

The  Court :  Is  that  all  right  with  you? 

Mr.  Hopkins:  Very  well,  your  Honor.  Of  course,  we 
have  had  no  opportunity  to  read  the  findings  of  fact. 

The  Court :  I  understand  that. 

Mr.  Hopkins:  And  it  would  be,  I  think,  procedurally 
beneficial  if  it  vrere  delayed  until  the  morning  rather  than 
a  particular  hour  this  afternoon. 

280  The  Court :  Very  well. 

Mr.  Morison:  Would  your  Honor  suggest  that  we 
meet  with  you  in  chambers,  say,  counsel,  at  9 :30,  and  then 
proceed  in  here  afterward? 

The  Court :  That  is  agreeable  with  me. 

Mr.  Morison :  I  think  that  would  be  more  appropriate. 

Mr.  Hopkins:  I  think,  your  Honor,  perhaps  in  open 
Court,  although  we  don ’t  insist  upon  it — 

The  Court:  If  you  desire  open  Court,  it  will  be  open 
Court. 

Mr.  Hopkins:  We  certainly  have  no  hesitancy  to  con¬ 
sult  your  Honor  and  Government  counsel  in  chambers. 
We  have  frequently  done  it  before.  I  express  no  adversity 
to  it  except  to  observe  that  perhaps  in  open  Court  the  ques¬ 
tions  of  the  findings  might  be  more  properly  passed  upon, 
but  if  Government  insists  on  chambers,  we  don’t  object  to 
it. 

The  Court:  Well  then,  -we  will  meet  in  chambers  at  half 
past  9  tomorrow  morning. 
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Mr.  Hopkins:  Very  well,  sir. 

The  Court:  I  don’t  think  anything  should  be  done  about 
the  bond  so  far  as  civil  contempt  goes  now. 

Mr.  Morison:  No,  sir.  You  have  reserved  it  now  until 
Friday,  your  Honor. 

Mr.  Hopkins:  Do  I  understand  on  the  bonds  that  ypur 
Honor  would  expect  us  to  present  would  be  ad- 

281  dressed  to  the  criminal  contempt  only? 

The  Court :  That  is  right. 

Mr.  Hopkins :  Now,  would  your  Honor  want  to  pass  upon 
them  or  do  you  leave  it  to  the  Clerk  to  pass  upon  the  ade¬ 
quacy  and  the  form? 

The  Court :  The  law  requires  me  to  sign  them. 

Mr.  Hopkins:  We  are  very  glad  to  present  them  to  you, 
sir,  and  will  undertake  to  do  that. 

The  Court:  You  will  present  them  to  the  Clerk  first  hnd 
usually  the  Clerk  presents  them  to  me  and  if  I  see  the 
United  States  Fidelity  and  Guaranty  Company  which  I 
represented  for  25  years,  on  the  bond,  why,  I  sign  it,  and 
there  will  be  no  difficulty  about  that,  sir. 

Mr.  Hopkins:  We  would  like  to  ask  your  Honor’s  in¬ 
dulgence  for  the  privilege  of  calling  you  in  chambers!  as 
soon  as  we  can  complete  it  this  afternoon  in  order  to  bring 
it  by  for  your  consideration. 

The  Court :  That  is  satisfactory. 

Mr.  Hopkins :  Wery  well.  Thank  you. 

•  •  •  *  *  *  *  *  *  * 

282  Washington,  D.  C. 

Wednesday,  April  21,  1948. 

The  above-entitled  cause  was  resumed  before  Associate 
Justice  T.  Alan  Goldsborough  at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  the  United  States  of  America : 

H.  G.  Morison, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 
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Samuel  K.  Abrams, 

Attorney,  Department  of  Justice. 

283  On  behalf  of  Defendants : 

Welly  K.  Hopkins. 

T.  C.  Townsend. 

Harrison  Combs. 

M.  E.  Boiarsky. 

284  IN  CHAMBERS 

(The  following  proceedings  were  had  in  the  Cham¬ 
bers  of  Mr.  Justice  T.  Alan  Goldsborough  commencing  at 
9:40  o’clock  a.  m.,  there  being  present  counsel  for  both 
sides  as  listed  herein  for  the  hearing.) 

The  Court:  The  Government  presents  to  the  Court  for 
its  consideration  the  Court’s  findings  of  fact  and  conclu¬ 
sion  of  la-w  in  Civil  Action  No.  1379-48,  United  States  of 
America,  Complainant,  versus  International  Union,  United 
Mine  Workers,  et  al,  Respondents. 

The  Court  thinks  that  the  finding  of  fact  as  outlined  by 
the  Government,  are  in  accordance  with  the  Court’s  ruling 
and  the  Court  adopts  them. 

Mr.  Hopkins:  We  w’ould  like  to  make  a  statement  in 
behalf  of  the  defendants,  and  each  of  them.  We  have  read 
the  findings  of  fact  and  conclusions  of  law  as  proposed  by 
Government  and  object  to  each  and  all  of  them  as  being 
contrary  to  the  evidence  and  to  the  law  applicable  to  the 
issues  in  the  case ;  reserving  our  objections  and  exceptions 
to  the  Court’s  ruling. 

Mr.  Morison:  Your  Honor,  I  might  suggest  that  prob¬ 
ably  as  an  orderly  procedure  your  Honor  should  consider 
as  a  matter  of  time,  first  the  discussion  of  the  sentence 
which  has  been  submitted  to  your  Honor,  and  then 

285  following  that  logically  would  come  the  bond.  1 
don’t  think  it  makes  too  much  difference,  but  I  as¬ 
sume  that  having  adopted  the  findings  of  fact  and  conclu- 
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sions  of  law,  then  the  sentence  would  be  the  next  thing  the 
Court  would  do. 

The  Court :  Then  I  will  sign  these  papers  first. 

Mr.  Morison:  Yes,  sir;  that  is  right.  Just  to  show  that 


that  followed  the  findings  of  fact  and  conclusions  of  law, 
and  then  the  consideration  of  the  bond,  the  figure  of  itj 

Mr.  Hopkins:  Now,  your  Honor,  for  the  record,  ipas-  ' 
much  as  you  have  just  signed  the  judgment  and  sentence 
for  criminal  contempt  as  against  both  defendants,  while  it 
is  true  we  noted  an  appeal  on  the  record  on  yesterday,  but 
in  order  that  there  may  be  no  procedural  question  involved, 
we  would  like  to  renew  our  suggestions  and  the  defendapts, 
and  each  of  them,  now  formally  for  the  record  give  notice 
of  appeal  from  the  judgment  and  sentences  just  entered. 

The  Court :  All  right,  sir. 

Mr.  Hopkins:  Now,  your  Honor,  the  defendants  have 
here  to  present  to  your  Honor,  as  X  think  Mr.  Combs  did 
on  yesterday,  the  Clerk’s  order  setting  the  bond. 

Now,  your  Honor,  the  defendants  on  yesterday,  I  believe, 
at  the  time  you  concluded  the  bond,  also  presented  an  order 
for  staying  the  execution  of  the  judgments  in  Con- 
286  tempt. 


As  I  understood  from  Mr.  Combs,  who  was  pres¬ 
ent  on  yesterday,  there  was  no  exception  taken  by  Govern¬ 


ment  as  to  the  form  of  the  order  and  we  did  not  understand 
that  your  Honor  had  any  objection,  but  we  would  like  to 
present  it  to  your  Honor  for  discussion  now,  sir. 

Mr.  Friedman:  We  have  no  objection,  your  Honor.  We 
don’t  think  it  is  necessary.  The  bond  acts  as  a  supersedias 
anyway. 

The  Court :  Of  course,  I  think  so  too,  but  there  is  no  ob¬ 
jection,  is  there? 

Mr.  Morison:  No  objection. 

Mr.  Friedman:  No  objection. 


(The  document  was  signed  by  the  Court.) 

i 
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Mr.  Hopkins :  Your  Honor,  there  was  another  point,  not 
necessarily  on  the  record  unless  your  Honor  desires  it,  that 
we  thought  we  would  like  to  discuss  with  you  informally. 

We  have  mentioned  it  to  Government  but  we  haven’t 
reached  any  particular  decision  upon  it  because  the  discus¬ 
sion  was  brief,  and  that  is  whether  your  Honor  would 
deem  requisite  or  desirable  the  presence  on  Friday  in  the 
courtroom  of  the  defendant  Lewis  as  President  of  the 
Union.  As  we  understand  the  situation,  your  Honor  has 
definitively  determined  the  guilt  on  both  issues,  the  crimi¬ 
nal  and  the  civil,  and  we  ask  only  as  a  matter  of 

287  direction  to  us,  thinking  that  if  your  Honor  felt  that 
it  was  not  requisite,  to  dismiss  that  parade  of  pho¬ 
tographers  and  what  not  relating  to  Mr.  Lewis. 

On  the  other  hand,  if  it  is  your  Honor’s  wish,  or  the 
Government  has  any  desire  for  any  reason  that  he  be  pres¬ 
ent,  of  course  he  can  and  will  be.  But  we  wanted  to  ask 
your  direction. 

I  suggested  it  to  Government  this  morning  just  briefly 
in  passing.  I  don’t  know  that  they  offered  any  objection 
as  to  the  fact  that  he  would  not  be  present  inasmuch  as  he 
was  fully  represented,  but  of  course,  they  will  speak  for 
themselves.  But  we  wanted  your  Honor’s  suggestions  and 
reaction  to  it. 

The  Court:  Well,  the  Court  thinks  if  he  is  not  present  it 
will  raise  a  question,  sir,  and  that  he  should  be  present. 

Mr.  Hopkins :  Is  there  a  question  that  we  could,  in  your 
Honor’s  opinion,  waive  for  him  inasmuch  as  it  is  a  civil 
contempt?  We  would  be  glad  to  do  so. 

The  Court:  I  think  so,  but  I  do  think  a  question  would 
be  raised,  don’t  you  think  so? 

Mr.  Friedman:  His  presence  certainly  would  eliminate 
any  question. 

Mr.  Hopkins :  The  only  point  was  just  to  avoid  the  rush¬ 
ing  and  jamming,  but  we  are  willing  to  do  it  if  your 

288  Honor  thinks  we  should  although  we  are  willing  to 
waive  on  the  record  the  matter  of  his  presence. 
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Mr.  Combs:  As  I  understand  it,  it  pertains  solely  to 
civil  contempt  Friday.  Is  that  correct? 

Mr.  Hopkins :  That  is  the  only  matter  now,  yes. 

The  Court:  Of  course,  gentlemen,  you  are  right  about 
it,  if  the  rush  out  in  front  could  be  avoided  it  should  be 
done.  Nobody  should  be  inconvenienced  unnecessarily; 
there  is  no  doubt  about  that  in  any  case.  But  the  Court 
thinks  that  there  might  be  an  issue  raised. 

Mr.  Hopkins:  Well,  your  Honor,  we  will  have  him  pres¬ 
ent,  but  it  was  just  a  matter  of  discussion. 

From  our  viewpoint,  gentlemen,  were  there  any  other 
matters  to  raise  in  Chambers  ? 

Mr.  M orison :  I  believe  that  takes  care  of  it. 

Mr.  Hopkins:  We  might  do  this  inasmuch  as  the;  re¬ 
porter  is  here,  rather  than  in  open  court;  we  propose  to 
offer,  your  Honor,  an  amendment  to  the  answer  to  the  mo¬ 
tion  for  preliminary  injunction  which  we  understand  is  now 
set  at  10  o’clock.  We  are  asking  leave  to  amend  the  answer 
and  set  up  as  Number  Eleven  an  additional  defense  to  the 
effect  that  the  evidence  in  the  record  in  this  action  shows 
unequivocally  that  the  issue  you  involved  in  the  dispute  set 
forth  in  the  complaint  herein  has  been  adjusted  and  fully 
settled,  and  by  reason  of  section  210  of  the  Labor- 
289  Management  Relations  Act,  and  by  that  reason;  the 
Act  mandatorily  requires  the  Court  to  enter  an  order 
of  discharge  and  dismissal  of  the  injunction  proceedings 
herein. 

We  wish  to  ask  leave  to  file  this  as  an  amendment  toiour 
answer  already  on  file,  raising  that  additional  point,  i 

Mr.  Morison:  No  objection  from  the  Government,  your 
Honor. 

The  Court :  All  right,  gentlemen. 

Mr.  Hopkins :  So  far  as  I  recall,  those  are  the  only  mat¬ 
ters  that  were  involved,  unless  my  associates  have  some¬ 
thing  to  mention. 


i 
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290  PROCEEDINGS 

The  Deputy  Clerk :  The  United  States  of  America  versus 
International  Union,  United  Mine  Workers  of  Ajnerica, 
et  al. 

The  Court :  Will  Counsel  come  to  the  bench  for  a  minute, 
please. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

The  Court:  Does  counsel  for  the  Government  think  that 
the  counsel  for  the  defendant,  John  L.  Lewis,  can  waive 
his  presence  in  these  injunction  proceedings? 

Mr.  Morison:  Your  Honor,  I  was  about  to  suggest  in 
Chambers  that,  as  to  that,  we  be  given  an  opportunity  to 
give  it  some  study  this  afternoon  and  we  will  be  glad  to  ad¬ 
vise  your  Honor  on  that  definitively. 

The  Court :  The  difficulty  is  he  is  not  here  this  morning, 
don’t  you  see? 

Mr.  Morison:  I  think  he  can  waive  the  presence  here, 
yes. 

The  Court :  I  think  so,  too.  But  the  very  thing  we  were 
talking  about  in  Chambers  this  morning  was  whether  or 
not  it  raises  a  question. 

Mr.  Morison:  It  is  the  Government’s  view,  sir,  that  it 
is  not  necessary  for  him  to  be  here  since  this  matter 

291  of  contempt  is  not  before  the  Court.  That  has  been 
disposed  of  in  all  respects  except  as  to  the  civil  mat¬ 
ter  which  comes  on  Friday. 

The  Court :  I  know.  But  in  these  injunction  proceedings, 
which  are  against  him,  as  well  as  against  the  Union. 

Mr.  Morison:  Yes,  sir. 

Mr.  Hopkins:  If  it  would  be  helpful  to  the  Court  and 
Government  and  for  the  record,  counsel  for  the  defendant 
is  glad  to  waive  upon  the  record  any  rights  in  reference  to 
his  presence  here  this  morning,  if  that  is  helpful  for  the 
record. 


395 


Mr.  Friedman:  What  is  before  the  Court  this  morning, 
your  Honor,  is  the  civil  suit  for  injunction,  and  normally 
the  defendant  wouldn ’t  have  to  be  present. 

The  Court:  He  doesn’t  have  to  be,  unless  he  wants  to. 
That  is  true. 

Mr.  Friedman :  That  is  right,  sir.  j 

The  Court :  All  right,  gentlemen. 

(At  the  conclusion  of  the  foregoing  conference,  counsel 
returned  to  the  trial  table,  and  the  trial  proceeded  as^  fol¬ 
lows:)  | 

292  Mr.  Hopkins:  Your  Honor,  before  Government  is 
called  upon  here,  defendants  would  like  to  raise!  and 

present  to  your  Honor  the  matter  of  the  pending  mcjtion 
by  defendants,  and  each  of  them,  to  dissolve  and  vacate  the 
temporary  restraining  order.  It  was  filed,  as  I  recall,  ds  of 
the  morning  of  April  7.  There  was  a  request  by  the!  de¬ 
fendants  for  a  hearing  on  the  following  Friday,  the  9th. 
It  was  carried  over  by  suggestion  until  10  o’clock  oh  the 
morning  of  Monday,  the  12th. 

It  has  not  yet  been  heard.  And  being  a  pending  mdtion 
the  defendants  felt  that  the  procedure  would  justify  and 
that  their  rights  would  be  more  adequately  delineated  and 
protected  if  that  motion  and  its  pendency  was  presented  to 
your  Honor  for  ruling  before  Government  moved  intb  its 
motion  for  preliminary  injunction. 

Mr.  Morison:  Your  Honor,  it  is  the  Government’s  recom¬ 
mendation  as  to  that  motion — there  were  two  of  thejn,  I 
believe,  made.  One  to  vacate,  was  there  not,  Mr.  Hophins? 

Mr.  Hopkins:  There  was  only  one  motion  in  reference 
to  the  temporary  restraining  order  and  that  wTas  a  motion 
to  dissolve  and  vacate. 

293  Mr.  Morison:  It  is  my  understanding  that  the 
Court  had  already  ruled  on  that,  your  Honor,  j  and 

had  rejected  the  motion. 

The  Court:  Had  ruled  on  what,  sir? 

Mr.  Morison :  On  the  motion  of  the  defendants  to  vacate 
the  temporary  restraining  order.  Our  understanding  was 
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that  your  Honor  had  ruled  upon  that.  But  if  that  is  not 
so,  Mr.  Hopkins  is  right  that  that  should  be  the  first  order 
of  business  this  morning  that  the  Court  could  address  it¬ 
self  to. 

The  Court :  I  was  under  the  impression  it  had  been  dis¬ 
posed  of. 

The  Court  will  overrule  the  motion. 

Mr.  Hopkins:  Very  well,  sir.  Note  our  exceptions  and 
objections  for  the  various  reasons  already  on  the  record. 

The  Court :  All  right,  sir. 

Mr.  Morison:  Your  Honor,  we  would  like  at  this  time 
and  before  consideration  of  the  Government’s  motion  for 
a  preliminary  injunction,  to  move  that  the  record  in  the 
proceeding  in  the  contempt  be  adopted  and  incorporated 
as  a  part  of  the  record  in  this  matter. 

The  Court:  Well,  I  haven’t  any  authority  to  do  that 
without  the  consent  of  the  defendant. 

Mr.  Hopkins:  As  we  understand  the  effect  of  the  sug¬ 
gestion  and  motion  offered  by  Government,  we  couldn’t 
agree  to  it. 

294  The  Court:  I  have  no  authority  to  do  it  over 
your  objection. 

Mr.  Hopkins:  I  don’t  know  the  purpose  of  it  at  the  mo¬ 
ment. 

The  Court :  The  purpose,  I  presume,  sir,  is  to  eliminate 
the  repetition  of  certain  evidence. 

Mr.  Morison :  Yes ;  that  is  right. 

Of  course  it  would  have  bearing  in  that  we  vmuld  be 
duplicating  the  same  record  of  proof,  that  part  that  is 
pertinent  to  the  issue  you  have  in  the  injunction. 

Mr.  Hopkins :  If  your  Honor  will  give  me  a  moment,  I 
would  like  to  consult  'with  my  associates. 

The  Court:  Before  you  do  that,  that  would  be  the  only 
purpose  that  the  Court  would  admit  it  for,  in  order  to 
eliminate  a  duplication  of  testimony.  Even  with  your  con¬ 
sent  the  Court  wouldn’t  encumber  you  with  anything  ex¬ 
cept  that. 
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Mr.  Hopkins :  And  that  would  carry  forward  all  the  ob¬ 
jections  and  exceptions  in  the  record  as  heretofore  t^ken 
by  each  of  the  defendants. 

The  Court:  Yes,  sir. 

Mr.  Morison:  That  is  agreed  to  by  the  Government. 

Mr.  Hopkins:  Your  Honor,  if  you  will  indulge  us,  as  the 
defendants  understand  Government’s  offer  here,  and  mo¬ 
tion  accompanying  the  offer,  it  is  to  carry  forward 
295  and  incorporate  to  avoid  duplication  the  entire  rec¬ 
ord  of  the  previous  proceeding.  Is  that  correct? 

Mr.  Morison:  Yes,  sir. 

Mr.  Hopkins:  Well,  upon  that  basis,  and  reserving;  of 
course,  the  right  as  I  understand  it  would  be  granted,  that 
all  objections  and  exceptions  heretofore  entered  by  the  de¬ 
fendants  and  each  of  them  in  the  proceedings  to  be  carried 
forward,  together  wdth  all  affidavits,  exhibits,  or  motions, 
that  is,  that  the  entire  record  be  carried  forward,  the  de¬ 
fendants  offer  no  objection  to  Goverment’s  motion  and  re¬ 


quest. 

Mr.  Morison :  Thank  you,  sir. 

The  Court :  All  right,  sir. 

The  Government  can  proceed  when  you  are  ready. 

Mr.  Morison :  Your  Honor,  I  am  going  to  ask  my  associ¬ 
ate,  Mr.  Friedman,  to  examine  the  witnesses  that  we  wish 
to  present  in  evidence  this  morning. 

Mr.  Friedman :  Call  Mr.  Deringer. 


Thereupon, 

B.  W.  Deringer 

wTas  called  as  a  witness  for  and  on  behalf  of  the  C6m- 
plainant  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

i 

Direct  Examination  i 


By  Mr.  Friedman : 

296  Q.  Will  you  give  your  full  name  and  address, 
please?  A.  B.  W.  Deringer,  Pennsylvania  Electric 
Building,  Altoona,  Pennsylvania. 
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Q.  What  is  your  present  employment,  Mr.  Deringer?  A. 
I  am  Labor  Commissioner  for  the  Central  Pennsylvania 
Coal  Producers  Association. 

Q.  What  proportion  of  the  tonnage  of  bituminous  coal 
mined  in  this  country  does  that  Association  represent?  A. 
Our  preliminary  figures  from  the  Pennsylvania  Depart¬ 
ment  of  Mines  last  year  was  a  trifle  better  than  31  million 
tons. 

Q.  31  million  tons?  A.  Yes. 

The  Court:  You  asked  for  the  portion,  didn’t  you? 

Mr.  Friedman :  Yes,  sir. 

By  Mr.  Friedman : 

Q.  Do  you  know  what  the  total  bituminous  coal  produc¬ 
tion  in  this  country  is?  A.  The  total  bituminous  produc¬ 
tion  has  been  running  around  600-some  million  tons. 

Q.  Just  what  is  involved  in  your  present  employment? 
What  are  your  duties?  A.  Well,  my  duties  are  to  take 
care  of  the  various  arbitration  cases  that  come  up  under  the 
wage  agreement,  a  continual  contact  with  the  opera- 
297  ton  throughout  our  territory  to  follow  the  various 
things  that  develop,  such  as  these  work  stoppages, 
and  things  of  that  kind. 

Q.  Is  it  part  of  your  duties  to  keep  daily  track  of  the 
employment  in  the  case  of  work  stoppages?  A.  It  is. 

Q.  Do  you  have  information  concerning  employment  in 
the  mines  covered  by  your  Association  during  the  current 
work  stoppages?  A.  Yes,  sir. 

Q.  Mr.  Deringer,  what  is  the  normal  employment  in  the 
mines  covered  by  your  Association?  By  that  I  mean  how 
many  men  work  in  the  mines  covered  by  your  Association 
during,  let’s  say,  the  month  of  February  of  this  year? 

Mr.  Hopkins :  Before  the  witness  answers,  if  your  Honor 
please,  I  would  like  to  enter  an  objection  to  the  question  and 
the  answer  sought  to  be  elicited  upon  the  ground  that  it  is 
evident  by  the  undisputed  record  in  this  case  that  any  dis¬ 
pute  that  was  set  forth  in  the  original  complaint  upon  which 
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this  motion  for  preliminary  injunction  is  now  predicated, 
and  to  which  this  witness  would  address  his  answers,  that 
dispute  had  been  ended  according  to  the  undisputed  record 
in  this  case.  I 

That  being  true,  the  testimony  sought  to  be  adduced  is 
irrelevant,  immaterial,  is  hearsay,  not  pertinent  nor  ger¬ 
mane  to  the  issues  that  are  now  before  this  Court  on 

298  the  motion  for  preliminary  injunction. 

The  Court :  The  Court  overrules  the  objection. 

Proceed. 

The  Reporter  (reading) : 

“Q.  Mr.  Deringer,  what  is  the  normal  employment  in 
the  mines  covered  by  your  Association?  By  that  I  mean 
how  many  men  work  in  the  mines  covered  by  your  Associa¬ 
tion  during,  let’s  say,  the  month  of  February  of  this  year?” 

The  Witness :  27,264. 

By  Mr.  Friedman : 

Q.  And  have  you  kept  the  figures,  kept  accounts,  Mr. 
Deringer,  of  the  employment,  daily  employment  in  the 
mines  covered  by  your  Association  beginning  with  March 
12th  of  this  year?  A.  We  began  on  March  15th - 

The  Court :  Just  one  minute.  Have  you  a  record,  sir,  of 
employment  between  March  1st  and  March  12th? 

The  Witness :  Between  March  1st  and  March  12th,  I  do 
not  have  with  me ;  no,  sir. 

The  Court :  Can  you  state  whether  or  not  it  was  approxi¬ 
mately  the  same  thing  as  it  was  in  February? 

The  Witness:  I  would  say  that  it  was  the  same  as  lit 
was  in  February. 

299  The  Court :  All  right,  sir. 

Proceed.  j 

Mr.  Hopkins :  Of  course,  we  object  to  that,  your  Honor. 
It  is  pure  hearsay.  The  witness  has  no  record  upon  which 
he  bases  his  answer. 

The  Court:  The  Court  thinks  he  has  had  experience 
enough  from  his  testimony  to  reflect  accurately  the  situa- 
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tion  in  the  coal  fields  that  he  represents.  The  Court  over¬ 
rules  the  objection. 

Mr.  Hopkins :  I  except. 

By  Mr.  Friedman : 

Q.  Will  you  state  for  the  Court,  Mr.  Deringer,  what  the 
daily  employment  in  the  mines  covered  by  your  Association 
was  for  each  day,  beginning  with  March  15th  to  the  latest 
day  that  you  have  available?  A.  On  March  15th — excuse 
me  just  a  minute.  You  asked  me  the  employment? 

Q.  Yes.  The  number  of  men  working  in  the  mines  for 
each  day,  beginning  March  15th  of  this  year.  A.  I  would 
have  to  make  a  couple  of  subtractions.  I  have  the  men  who 
were  not  working  each  day  beginning  on  March  15th. 

Q.  Let  me  rephrase  the  question,  then. 

Will  you  state  for  the  Court  the  number  of  men  not  re¬ 
porting  for  work  in  the  mines  covered  by  your  Asso- 
300  ciation  for  each  day,  beginning  March  14  of  this 
year? 

The  Court:  Who  were  reporting  prior  to  that  time,  sir? 

Mr.  Friedman :  Yes,  sir. 

The  Witness:  On  March  15th  we  had  3,408  who  did  not 
report  for  work. 

March  16,  we  had  16,358  men. 

March  17,  we  had  25,901  men. 

March  18,  we  had  26,719  men. 

March  19,  we  had  26,991  men. 

March  20,  we  had  27,264  men. 

Now,  if  I  may  do  so,  rather  than  reading  each  one  of 
these  days  I  can  give  it  to  you  on  March  22nd  to  and  in¬ 
cluding  April  12,  we  had  our  total  force  out,  27,264  on  each 
day. 

On  April  13,  we  had  17,766  out. 

On  the  14th,  11,265. 

On  the  15th,  6,077. 

On  the  16th,  6,189. 

On  the  17th,  17,994. 
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On  the  19th,  1,643.  j  ’ 

And  yesterday,  the  20th,  3,069. 

Mr.  Friedman :  That  is  all. 

Mr.  Hopkins:  Are  you  through  with  the  witness? 

A.  Yes,  sir. 

301  Mr.  Hopkins:  Then,  your  Honor,  the  defendants 
and  each  of  them  now  move  to  strike  the  entire  tes¬ 
timony  of  this  witness  for  the  reason  that  this  witness  has 
not  testified,  and  neither  has  he  shown  any  knowledge  as 
to  whether  any  or  all  of  the  men  about  whom  he  has  testi¬ 
fied  as  being  at  work  or  not  being  at  work  are  members  of 
the  defendant  Union  before  this  bar.  We  move  to  strike 
his  testimony  in  its  entirety. 

Mr.  Friedman :  May  I  ask  further  questions. 

The  Court:  You  can  ask  further  questions,  yes. 

By  Mr.  Friedman : 

Q.  Mr.  Deringer,  do  you  know  to  what  extent  the  mines 
covered  by  your  Association  are  unionized  by  the  United 
Mine  Workers  of  America? 

j 

Mr.  Hopkins :  Before  he  answers  that,  for  the  record!  let 
the  defendants  show  on  the  record  that  they,  and  eachj  of 
them,  object  to  the  witness  now  testifying  on  these  matters 
over  the  objection  of  the  defendants  and  their  motion  to 
strike,  the  record  disclosing  the  Government  having  pre¬ 
viously  closed  and  concluded  the  testimony  of  the  witness 
before  the  interposition  of  the  motion  to  strike. 

The  Court:  That  is  a  technical  objection.  A  mattei*  of 
that  kind  is  always  in  the  discretion  of  the  Court. 

Proceed,  sir. 

Mr.  Hopkins :  I  except. 

302  The  Witness:  The  men  employed  by  members  of 
our  Association  are  100  percent  members  of  the 

United  Mine  Workers  of  America. 

I 

By  Mr.  Friedman: 

Q.  Is  your  Association  a  signatory  to  the  Coal  Agree¬ 
ment  of  1947  ?  A.  It  is. 
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Mr.  Friedman :  Thank  you,  sir. 

That  will  be  all. 

Mr.  Hopkins:  Just  one  second,  if  you  will,  Mr.  Deringer, 
and  if  the  Court  will  pardon  me. 

(Mr.  Hopkins  conferred  with  his  associate  counsel.) 

Mr.  Hopkins:  Just  one  or  two  question,  if  the  Court 
please. 

Cross  Examination 
By  Mr.  Hopkins : 

Q.  I  understand  that  you  have  testified,  in  the  last  ques¬ 
tion  by  Government,  that  all  of  these  men,  the  figures  of 
which  you  give,  belong  100  percent  to  the  Mine  Workers 
Union.  I  ask  you  isn’t  it  a  fact,  Mr.  Deringer,  that  in  the 
figures  that  you  have  used  here  you  have  included  the  men 
who  did  not  work,  who  are  not  members  of  the  Union,  to 
wit,  company  clerks,  outside  men,  supervisory  personnel, 
and  others?  Isn’t  that  true?  A.  Mr.  Hopkins,  the 
303  men  that  I  testified  to  are  the  men  who  are  members 
of  the  United  Mine  Workers.  I  have  not  taken  in 
exempted  men. 

Q.  Then  when  you  say  that  the  following  men  were  not 
at  work  you  do  not  include  in  that  number  any  of  the  other 
company  supervisory  personnel  or  company  clerks?  A. 
No.  They  are  not  included  in  this  list. 

Q.  Then  why  didn’t  they  work.  A.  Well,  I  don’t  say 
that  they  didn’t  work.  I  didn’t  say  anything  about  the 
exempt  men,  Mr.  Hopkins. 

Q.  Did  you  make  a  check  yourself  of  the  official  rolls  of 
the  company,  of  the  various  companies  that  are  members 
of  your  Association  in  arriving  at  these  figures?  A.  Yes, 
sir. 

Q.  You  made  them  yourself?  A.  Yes,  sir. 

Q.  Did  you  check  the  check-off  records  to  determine  the 
membership  of  each  individual  man  that  you  have  incor- 


porated  in  these  numbers!  A.  No,  sir;  I  did  not.  I  took 
the  record  of  the  company’s  employment. 

Mr.  Hopkins :  V ery  well.  That  is  all. 

Thereupon, 

Harry  A.  Sutter 


304  was  called  as  a  witness  for  and  on  behalf  of  'the 

Complainant  and,  having  been  first  duly  sworn,  ^as 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Friedman : 

Q.  Will  you  state  your  full  name  and  address,  pleafee! 
A.  Harry  A.  Sutter. 

Q.  What  is  your  present  employment,  sir!  A.  I  am  Ex¬ 
ecutive  Vice  President  of  the  Western  Pennsylvania  Coal 
Operators  Association. 

Mr.  Hopkins :  May  we  ask  the  witness  to  speak  up,  y<j>ur 
Honor !  W e  can ’t  hear  him. 

The  Witness:  Executive  Vice  President  of  the  Western 
Pennsylvania  Coal  Operators  Association,  at  Pittsburgh. 

By  Mr.  Freidman : 


Q.  Will  you  tell  the  Court  of  the  amount  of  tonnage1  of 
bituminous  coal  represented  by  this  Association!  A.  Our 
organization  produces  about  34  million  tons  a  year. 

Q.  Will  you  state  precisely  just  what  your  duties  ate! 
A.  Any  duties  commensurate  with  an  organization  of  that 
kind,  who  are  interested  in  labor  matters,  traffic  matters, 
anything  pertaining  to  the  coal  industry. 


Q.  Do  you  know  to  what  extent  the  men  employed 


305  in  the  mines  covered  by  your  Association  are  mem¬ 


bers  of  the  United  Mine  Workers  of  America!  |A. 


I  do. 

Q.  Will  you  state  that  for  the  Court,  please!  A.  Our 
membership  employes  19,668  UMW  workers. 
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Q.  Can  you  state  what  percentage  that  is  of  the  total  men 
'working  in  the  mines  covered  by  your  Association?  A. 
There  are  55,000  in  the  Western  Pennsylvania  area,  so  that 
would  be  approximately  45  percent. 

Q.  Mr.  Sutter,  will  you  state  what  the  employment  in 
the  mines  covered  by  your  Association  was  during  the 
month  of  February  1948? 

Mr.  Hopkins :  To  which,  before  the  witness  answers,  the 
defendants,  and  each  of  them  would  interpose  the  objection 
made  heretofore  with  the  immediately  preceding  witness 
to  the  effect  that  the  testimony  is  incompetent,  is  not  ger¬ 
mane,  nor  material  to  the  issue  involved  here,  and  further 
object  upon  the  ground  that  the  undisputed  record  in  this 
case  shows  unequivocally  that  the  issue  involved  in  the 
dispute  set  forth  in  the  original  complaint  upon  which  this 
motion  for  injunction  is  now  predicated  has  been  adjusted 
and  fully  settled  and  we  therefore  invoke  as  additional 
reason  section  201  of  the  Labor-Management  Relations  Act 
for  the  reasons  previous  stated. 

The  Court :  The  motion  is  overruled. 

306  Mr.  Hopkins:  Please  note  the  exception. 

By  Mr.  Friedman : 

Q.  Will  you  give  the  answer,  please?  A.  I  forgot  the 
question. 

The  Reporter  (reading) : 

“Q.  Mr.  Sutter,  will  you  state  what  the  employment  in 
the  mines  covered  by  your  Association  was  during  the 
month  of  February  1948  ?  ’  ’ 

The  Witness:  Pennsylvania  State  Department  of  Mines’ 
reports  for  the  month  of  January  indicate  19,668.  I  assume 
that  it  was  no  different  during  the  month  of  February. 

Mr.  Hopkins:  We  move  to  strike  the  latter  part  of  his 
answer,  your  Honor;  on  the  basis  of  an  assumption  based 
on  no  knowledge  at  all,  and  with  not  even  a  record  before 
the  witness  we  think  it  entirely  hearsay  and  incompetent. 

Mr.  Freidman :  May  I  ask  another  question. 

The  Court:  Certainly. 


By  Mr.  Friedman : 


Q.  Have  you  any  reason  to  believe  that  during  the  month 
of  February  there  was  any  substantial  change  to  thatlfig- 
ure? 

Mr.  Hopkins :  To  which  we  interpose  the  same  objection 
for  the  same  reason,  that  it  is  hearsay  and  remote. 

The  Court:  The  question  is  whether  he  knows  anything 
about  the  situation,  the  general  situation,  Mr.  Fried- 
307  man.  If  he  is  just  speculating,  of  course,  the 
Court  can’t  admit  the  testimony. 

Mr.  Friedman:  I  believe  the  witness  testified,  ybur 
Honor,  that  it  was  part  of  his  official  duty  to  keep  account 
of  employment  in  that  particular  area  and  that  he  did:  so. 

Now,  he  has  testified  as  to  what  the  figures  were  in  Jan¬ 
uary  and  he  certainly  is  qualified  to  speak  as  to  whether  he 
knows  of  any  reason  why  they  would  change  in  February, 
and  that  was  the  question. 

The  Court:  Yon  can  ask  him  what,  if  any,  change  there 
was  in  February. 

The  Witness :  There  was  no  change. 


Mr.  Hopkins:  To  which  we  object  for  the  reason  that 
he  is  basing  his  original  answer  upon  figures  that  he  says 
the  Pennsylvania  Bureau  of  Mines  obtained,  and  he  does 
not  have  before  him,  and  he  assumes,  according  to  his  own 
testimony  given  a  moment  ago — he  assumes  such  and  such 
would  be  the  case.  We  repeat,  it  is  hearsay,  and  not  admis¬ 
sible. 

The  Court :  The  Court  overrules  the  objection. 

Mr.  Hopkins:  Exception. 


By  Mr.  Friedman : 

Q.  I  didn’t  hear  the  answer  to  the  question.  A.  There 
was  no  change  in  the  month  of  February. 

Q.  Was  there  any  change  in  the  employment  situation 
in  the  mines  covered  by  your  Association  during  the 
308  period  March  1  to  March  12?  A.  No. 
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Q.  Mr.  Sutter,  have  you  information  that  will 
show  the  number  of  men  that  left  the  mines  or  did  not 
work  in  the  mines,  covered  by  your  Association  for  each 
day,  beginning  with  March  15, 1948?  A.  I  have. 

Mr.  Hopkins:  Before  the  witness  answers  and  in  order 
to  conserve  the  Court’s  time,  may  it  be  understood  that  the 
objections  heretofore  interposed  based  upon  the  statute, 
201  (b),  in  the  records  as  against  each  of  the  following 
questions - 

The  Court:  Mr.  Hopkins,  that  is  perfectly  all  right  if 
the  reasons  that  you  previously  gave  are  the  reasons  and 
all  the  reasons  you  are  giving  now.  Sometimes  a  question 
will  be  objectionable  for  some  reason  and  not  for  another. 

Mr.  Hopkins:  Very  wrell,  sir.  I  am  glad  to  renew  it.  I 
was  trying  to  conserve  the  Court’s  time  without  having  to 
reiterate  it  in  each  instance. 

The  Court:  It  is  not  necessary  to  reiterate  it.  All  I 
want  understood  is  this :  that  if  you  have  any  other  reason 
for  the  objection  than  the  reasons  you  have  already  given 
you  will  have  to  state  them  specifically. 

Mr.  Hopkins:  We  understand,  sir.  The  other  can  be 
carried  forward  and  we  will  undertake  to  supple- 
309  ment  any  additional  reasons. 

The  Court :  All  right,  sir. 

By  Mr.  Friedman : 

Q.  Mr.  Sutter,  will  you  tell  the  Court  the  number  of 
miners  employed  in  the  mines  covered  by  your  Association 
who  did  not  report  for  work  in  the  mines  for  each  day  be¬ 
ginning  March  15, 1948?  A.  March  15, 10,857. 

March  16, 17,896. 

March  17, 19,382. 

March  18, 19,599. 

March  19, 19,620. 

March  20, 10,768. 

March  22, 19,620. 


March  23, 19,668. 

March  24, 19,668. 

March  25, 19,668. 

March  26,  19,668. 

March  27,  10,768. 

March  29,  19,668. 

March  30, 19,668. 

March  31,  19,668. 

April  1  was  a  holiday. 

April  2,  19,688. 

April  3,  10,768. 

310  April  5, 19,631. 

April  6,  19,518. 

April  7,  19,518. 

April  8,  19,599. 

April  9,  19,599. 

April  10, 10,768. 

April  12, 19,419. 

April  13,  11,200. 

April  14, 10,454. 

April  15,  9,144. 

April  16,  8,270. 

April  17,  3,338. 

April  19,  3,128. 

And  April  20,  7,967.  That  is  the  a.m.  shift  yesterday 
morning. 

Q.  Mr.  Sutter,  "will  you  state  again  the  total  number  of 
miners  employed  in  the  bituminous  mines  covered  by  your 
Association?  A.  19,668. 

Q.  I  believe  earlier  you  stated  something  about  50,000. 
A.  No.  There  are  55,000  contract  miners  in  the  Western 
Pennsylvania  area.  The  balance  are  employees  of  so-called 
captive  mines,  who  are  not  members  of  our  Organization. 
Q.  But  the  number  of  miners  covered  by  your  As- 

311  sociation -  A.  — is  19,668. 

Q.  I  Avant  to  ask  you  again:  do  you  know  what 
proportion  of  those  men  belong  to  the  United  Mine  Work¬ 
ers  of  America? 
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The  Court:  He  has  answered  about  45  percent,  didn’t 
you  say? 

The  Witness:  No,  sir.  Of  the  19,668  they  are  all  con¬ 
tractors. 

Mr.  Freidman:  I  am  trying  to  clarify  that,  your  Honor. 
I  think  earlier  in  the  testimony  the  witness  was  talking 
about  a  large  unit. 

The  Court:  All  right. 

By  Mr.  Friedman : 

Q.  Will  you  answer  the  question?  A.  They  are  all  con¬ 
tract  miners. 

The  Court :  What  do  you  mean  by  that? 

The  Witness :  Members  of  the  UMW. 

By  Mr.  Friedman : 

Q.  Is  your  Association  a  signatory  to  the  1947  coal  agree¬ 
ment?  A.  It  is. 

Mr.  Friedman :  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Hopkins : 

Q.  Mr.  Sutter,  please  state  for  the  record,  if  you 
312  know,  whether  or  not  the  Western  Pennsylvania 

Coal  Operators  Association  of  wdiich  you  are  Execu¬ 
tive  Vice  President,  and  which  is  a  signatory  to  the  agree¬ 
ment,  will  you  state  for  the  record  whether  or  not  that  As¬ 
sociation  has  any  dispute  with  the  men  that  you  have  testi¬ 
fied  as  refraining  from  coming  to  work? 

Mr.  Friedman:  Your  Honor,  I  don’t  want  to  object  par¬ 
ticularly  to  that  question,  but  the  witness,  if  he  is  qualified, 
certainly  may  answer.  I  doubt  that  he  is  qualified  to 
speak  on  the  subject. 

Mr.  Hopkins :  He  has  testified  that  he  has  had  very  wide 
knowledge  as  to  the  number  of  men  at  work,  to  what  organi¬ 
zation  they  belonged,  and  when  they  came  to  work,  and 
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his  various  and  sundry  duties  as  Vice  President.  Ahd 
now  we  would  like  to  ask  him  the  question  and  it  is  cogetit. 

The  Court:  The  defendant  apparently  now  thinks  tljat 
the  scope  of  the  witness’  knowledge  is  much  greater  than 
he  thought  on  examination  in  chief. 

Mr.  Hopkins:  On  cross  examination  I  think  that  is  true, 
too,  your  Honor. 

The  Court:  So  I  am  going  to  let  you  ask  the  question. 
I  don’t  know  anything  about  its  relevancy.  But  you  dou’t 
object  to  that.  Go  ahead. 

Mr.  Hopkins:  Will  the  Reporter  read  the  question!  j 
The  Reporter  (reading) : 

313  “Q.  Mr.  Sutter,  please  state  for  the  record,  if 

you  know,  whether  or  not  the  Western  Pennsylvania 
Coal  Operators  Association  of  which  you  are  Executive 
Vice  President,  and  which  is  a  signatory  to  the  agreement, 
will  you  state  for  the  record  whether  or  not  that  Associa¬ 
tion  has  any  dispute  with  the  men  that  you  have  testified 
as  refraining  from  coming  to  work?” 

The  Witness :  I  understand  it  is  a  dispute  of  the  trustees. 
We  have  had — met  the  requirements  of  the  contract  |by 
the  contribution  of  10  cents  a  ton  to  the  royalty  welfare 
fund.  It  is  my  opinion  that  we  do  not  have  a  dispute.  We 
have  a  contract  that  expires  at  the  end  of  June. 

j 

By  Mr.  Hopkins : 

Q.  And  your  Association  and  its  signatory  companies  so 
far  as  you  know  do  not  have  a  dispute  with  the  men?  A. 
No.  | 

Mr.  Hopkins :  Very  well,  sir.  That  is  all. 

(The  witness  left  the  stand.) 

Mr.  Hopkins:  If  the  Court  please,  as  a  matter  of  con¬ 
venience  and  before  you  call  the  next  witness,  we  would  like 
to  know  whether  or  not  the  witness  Deringer  is  available, 
and  if  so,  ask  that  he  be  called  for  further  cross  examina¬ 
tion. 

The  Court:  He  will  have  to  stay  until  he  is  excused. 
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Mr.  Hopkins:  Very  well,  sir.  We  would  like  to 

314  question  him. 

We  are  asking  to  call  him  back  now  if  it  doesn’t 
inconvenience  the  Court  or  the  Government,  or  we  will  call 
him  later. 

The  Court :  You  may  recall  him  now 
Thereupon, 

B.  W.  Deringer 

was  recalled  as  a  witness  for  and  on  behalf  of  the  Com¬ 
plainant  and,  having  been  previously  duly  sworn,  was  ex¬ 
amined  and  testified  further  as  follows : 

Further  Cross  Examination 

By  Mr.  Hopkins : 

Q.  I  would  like  to  ask  in  you  your  capacity  as  Labor 
Commissioner  for  the  Pennsylvania  Coal  Operators  Asso¬ 
ciation,  which  I  understand  you  testified  is  a  signatory  to 
the  agreement,  does  the  Central  Pennsylvania  Coal  Opera¬ 
tors  Association  have  any  dispute  with  the  men  about  whom 
you  have  testified  refraining  from  work?  A.  Mr.  Hopkins, 
I  don’t  handle  disputes  of  that  kind  and  I  can’t  answer  it. 

Q.  Now,  Mr.  Deringer,  I  would  like  to  ask  you  whether 
or  not,  as  an  executive  officer  of  that  Coal  Association,  you 
have  any  knoweldge  as  to  whether  or  not  there  is  any  dis¬ 
pute  between  the  Central  Pennsylvania  Coal  Operators 
Association  and  the  men  that  you  testified  on  March 

315  15  and  succeeding  days  as  refraining  from  work? 
A.  The  only  way  I  can  answer  that,  Mr.  Hopkins,  if 

there  is  a  dispute  between  the  United  Mine  Workers  and 
the  various  operators’  associations,  and  the  operators  sig¬ 
natory  to  the  Wage  Agreement,  then  we  must  be  a  party 
to  it. 

Q.  Do  you  know  that  there  is  a  dispute?  You  say  you 
must  be  a  party  to  it.  A.  I  say  we  must,  as  a  signatory  to 
the  contract ;  if  there  is  dispute  in  existence,  then  we  must 
be  a  party  to  it. 
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Q.  Do  you  know  of  any  dispute?  A.  Hearsay,  as  far  as 
the  dispute  concerns  the  Welfare  Fund. 

Q.  Do  you  know  of  any  dispute  existent  between  the  Cen¬ 
tral  Pennsylvania  Coal  Operators  Association  or  any  of  its 
constituent  companies,  with  the  men?  A.  Are  you  speak¬ 
ing  now  of  a  local  dispute  at  one  particular  mine? 

Q.  Any  dispute  existing  between  the  Association  or  its 
constituent  company  members  during  the  period  of  time 
that  you  have  testified  about,  from  March  15  forward.  A. 
The  only  dispute  I  know  if  is  concerning  the  Welfare  Fund. 

Q.  Do  you  know  of  any  dispute  then,  between  the  Asso¬ 
ciation  or  its  constituent  members  and  the  defendant 

316  Union,  United  Mine  Workers  of  America?  A.  I  can 
only  answer  that  as  I  have  before,  Mr.  Hopkins.  The 

dispute  that  seems  to  exist  in  connection  with  the  Welfare 
Fund. 

Q.  Do  I  understand  you  then  to  testify  that  you  know 
of  no  other  dispute?  A.  We  have  no  local  disputes. 

Q.  Do  I  understand  you  to  testify  that  there  is  a  dispute 
between  the  Association  or  its  members  with  the  Union  in 
reference  to  a  Welfare  Fund?  Or  what  is  your  answer  to 
that?  A.  I  said,  Mr.  Hopkins,  if  there  is  a  dispute  between 
the  United  Mine  Workers  and  the  operators’  associations 
and  operators  signatory  to  the  Wage  Agreement,  then  we 
must  naturally  be  a  part  because  we  were  signatory  to  that 
contract. 

I 

Q.  Is  there  a  dispute  now? 

Mr.  Friedman:  Your  Honor,  I  object.  I  think  the  wit¬ 
ness  has  answered  to  the  best  of  his  ability  and  counsel 
should  not  be  permitted  to  press  him  further. 

The  Court:  Of  course,  you  can’t  harass  the  witness.  'I 
don’t  know  just  what  counsel  has  in  mind.  I  don’t  want  to 
cut  him  off. 

Mr.  Hopkins:  I  don’t  want  to  be  too  lengthy,  either. 

The  Court :  He  says  he  is  not  connected  with  that 

317  end  of  the  work,  and  all  he  can  say  is  that  if  there 
is  a  fuss  on  they  must  be  a  party  to  it. 

Proceed,  sir. 
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By  Mr.  Hopkins : 

Q.  Do  you  know  of  any  existing  dispute  between  the  As¬ 
sociation  or  its  constituent  companies  and  the  men?  A. 
Well,  if  the  press  has  reported  the  thing  properly,  I  would 
say  yes. 

Q.  Now  then,  you  base  your  answer  upon  press  reports? 
I  ask  you  if  you  know?  A.  I  was  not  a  party;  I  was  not 
present  at  any  of  the  meetings.  I  did  not  enter  the  court¬ 
room  until  this  morning,  Mr.  Hopkins,  so  I  don’t  know 
those  things. 

Mr.  Hopkins:  Then  I  understand  the  witness  to  testify, 
your  Honor,  that  he  doesn’t  know. 

By  Mr.  Hopkins : 

Q.  Is  that  your  answer?  A.  That  is  what  I  was  telling 
you,  that  I  didn’t  know. 

Mr.  Friedman:  I  think  the  witness  has  answered  and 
that  counsel  should  not  put  the  answer  in  his  mouth.  I 
think  the  questioning  ought  to  stop  here.  It  has  been  ex¬ 
hausted. 

I  don’t  want  to  cut  off  counsel,  either,  if  the  witness  is 
qualified  to  speak. 

318  Mr.  Hopkins:  We  will  ask  no  further  questions. 
I  think  it  speaks  for  itself. 

*•*••***•* 

Thereupon, 

T.  E.  Johnson 

was  called  as  a  witness  for  and  on  behalf  of  the  Complain¬ 
ant,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination 

By  Mr.  Friedman : 

Q.  Will  you  state  your  name  and  address  for  the  Court, 
please?  A.  T.  E.  Johnson.  I  am  Secretary-Treasurer  of 
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the  Northern  West  Virginia  Coal  Association,  Fairmont, 
West  Virginia. 

Q.  What  are  your  duties  as  the  Chairman  of  this  As¬ 
sociation,  sir?  A.  I  am  Secretary-Treasurer  of  the  As¬ 
sociation.  We  gather  statistics  and  generally  represent 
the  operators  in  all  matters  pertaining  to  their  welfare  in 
a  general  way. 

Q.  Do  you  know  the  amount  of  tonnage  of  bituminous 
coal  mined  by  the  operators  covered  by  this  Association? 
A.  In  the  calendar  year  1947  this  Association  mined — the 
members  of  the  Association  mined  29,585,118  tons. 

319  Q.  How  many  companies  are  in  this  Association? 
A.  64  companies. 

Q.  Do  you  know  the  number  of  active  mines?  A.  92. 

Q.  What  is  the  normal  total  employment  in  those  92 
mines?  A.  The  number  of  contract  men,  employees  of 
the  employers  in  the  Association,  is  16,832  contract  men. 

The  Court:  Do  I  understand  in  the  language  of  the 
business  that  you  are  engaged  in,  when  you  say  “a  con¬ 
tract  man”  you  mean  a  member  of  the  Union? 

The  Witness :  That  is  right. 

The  Court :  All  right.  Go  ahead. 

i 

By  Mr.  Friedman: 

Q.  Will  you  state  what  the  total  employment  in  the 
mines  covered  by  your  Association  wras  during  the  month 
of  February  1948? 

Mr.  Hopkins:  Before  the  witness  answers,  and  for  the 
record,  we  interpose  the  same  objections  based  upon  the 
statute  and  the  other  reasons  assigned  as  heretofore  stated- 
The  Court:  All  right,  sir.  The  objection  is  overruled: 
Mr.  Hopkins:  Exception. 

The  Witness :  I  didn’t  understand  the  question. 

Mr.  Friedman:  Will  you  read  back  the  question, 
please? 

320  The  Reporter  (reading) : 
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“Q.  Will  yon  state  what  the  total  employment  in 
the  mines  covered  by  your  Association  was  during  the 
month  of  February  1948?” 

The  Witness:  I  don’t  have  those  figures  with  me,  but 
I  believe  it  was  about  two  and  a  half  million  tons. 

Mr.  Hopkins:  We  move  to  strike  that.  That  is  not  re¬ 
sponsive  to  the  question,  as  based  upon  the  issue. 

Mr.  Friedman:  I  agree  the  answer  may  be  stricken.  I 
would  like  to  repeat  the  question. 

By  Mr.  Friedman : 

Q.  Do  you  have  knowledge  of  the  number  of  men  working 
in  the  mines  covered  by  your  Association  during  the  month 
of  February  of  this  year?  A.  16,832  men. 

Q.  Can  you  tell  this  Court  the  number  of  men  working 
in  the  mines  covered  by  your  Association  during  the  period 
March  1  to  March  12, 194S  ?  A.  16,832  men. 

Q.  Mr.  Johnson,  do  you  have  information  on  the  num¬ 
ber  of  men  who  did  not  report  for  work  in  the  mines  cov¬ 
ered  by  your  Association  for  each  day,  starting  with  March 
15, 1948?  A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  the  number  of  men  who 
321  did  not  report  for  work  in  the  mines  covered  by 
your  Association  for  each  day,  starting  March  15, 
to  the  present  time?  A.  Yes,  sir. 

March  15,  2,438  men  idle. 

March  16, 13,449  men  idle. 

March  17, 16,407  men  idle. 

March  18, 16,407  men  idle. 

March  19, 16,457  men  idle. 

March  19, 16,457  men  idle. 

March  20, 16,457  idle. 

March  22, 16,587  idle. 

March  23, 16,587  idle. 

March  24, 16,587  idle. 

March  25, 16,587. 

March  26, 16,587. 

March  27, 16,587. 
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March  29, 16,587. 

March  30, 16,587. 

March  31, 16,587.  | 

April  2,  16,587. 

April  3,  16,587. 

April  5, 16,587. 

April  6,  16,587. 

April  7, 16,587.  j 

April  8,  16,587.  i 

April  9, 16,587.  ! 

322  April  10, 16,587.  •  j 

April  12,  16,422. 

April  13,  1,227. 

April  14,  1,227. 

April  15,  1,000.  j 

April  16,  227. 

April  17,  227. 

April  19,  227. 

April  20, 13,041  idle. 

The  Court:  That  was  yesterday?  j 

The  Witness :  That  was  yesterday. 

By  Mr.  Friedman : 

Q.  Mr.  Johnson,  to  what  extent  are  the  miners  employed 
in  the  bituminous  mines  covered  by  your  Association  mem¬ 
bers  of  the  United  Mine  Workers  of  America?  Do  you 
know  what  proportion  of  them  are  members  of  the  Union? 
A.  Of  the  whole  district,  you  mean  ?  • 

Q.  No.  Just  the  mines  covered  by  your  Association. 
A.  All  of  them  belong  to  the  Union. 

Q.  Is  your  Association  a  signatory  to  the  1947  Coal 
Agreement?  A.  Yes,  sir.  j 

Mr.  Friedman :  You  may  cross  examine. 

i 

Cross  Examination  j 

By  Mr.  Hopkins : 

323  Q.  Mr.  Johnson,  as  Secretary-Treasurer  of  the 
Northern  West  Virginia  Coal  Operators  Associa- 
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tion  who  are  signatories  to  this  agreement  I  ask  you,  do 
you  know  of  any  dispute  existing  between  the  Association 
or  its  constituent  companies  and  the  men  that  they  employ? 
A.  Well,  there  is  a  dispute,  but  I  understand  that  that  is  a 
dispute  between,  really  between  the  trustees  of  the  Wel¬ 
fare  Fund  concerning  the  application  of  the  Welfare  Fund. 

Q.  You  know  of  no  dispute  between  the  companies,  as 
such,  or  the  Association,  as  such,  and  the  men  or  the 
Union?  A.  Not  other  than  that  wdiat  I  stated. 

Mr.  Hopkins:  I  believe  that  is  all,  Mr.  Johnson. 

Thereupon, 

•  *••*•*•#* 

Fred  S.  Wilkey 

was  called  as  a  witness  for  and  on  behalf  of  the  Complain¬ 
ant  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Friedman : 

Q.  Will  you  state  your  name  and  address,  please?  A. 
Yes,  Fred  S.  Wilkey,  Secretary,  Illinois  Coal 
324  Operators  Association,  office,  Chicago,  Illinois. 

Q.  How  long  have  you  been  Secretary,  sir?  A. 
20  years. 

Q.  What  do  your  duties  consist  of,  as  Secretary?  A. 
My  duties  are  various.  Of  course,  the  Secretary’s  duties 
usually  are.  But  I  assist  the  president  and  the  vice  presi¬ 
dent,  Labor  Commissioner  in  his  work  and  carry  on  the 
various  duties  of  a  Secretary  which  are  normal  to  an  As¬ 
sociation  of  that  kind. 

Q.  How  many  operators  are  in  your  Association?  A. 
We  have  35  companies  and  60  mines,  all  under  the  juris¬ 
diction  of  the  United  Mine  Workers. 

Q.  By  that  do  you  mean  that  all  the  miners  employed 
in  those  mines  are  members  of  the  United  Mine  Workers? 
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A.  All  of  the  miners  employed,  all  the  Union  men  employed 
in  those  mines  are  members  of  the  United  Mine  Workers. 

Q.  How  many  tons  of  coal  are  produced  annually  by  the 
operators  who  are  members  of  your  Association?  A.  I 
will  give  you  the  1947  production  by  our  members,  our  60 
mines,  which  is  46,394,617  tons.  i 

Q.  And  how  many  miners  were  employed  during  that 
year  at  the  mines?  A.  Well,  our  normal  number  of  union 
miners  on  our  payrolls,  and  normally  workings  is 

325  16,500  members  of  the  United  Mine  Workers. 

Q.  Are  there  any  nonunion  miners  on  the  pay¬ 
rolls  of  the  operators  who  are  members  of  this  Association? 
A.  Not  to  my  knowledge. 

Q.  Mr.  Wilkey,  do  you  know  the  total  number  of  miners 
working  in  the  mines  covered  by  your  Association  during 
the  month  of  February  of  this  year? 

Mr.  Hopkins:  If  the  witness  will  bear  with  me,  the  de¬ 
fendants  and  each  of  them  object  to  that  and  the  several 
questions  to  follow  upon  the  same  basis,  to  wit,  the  statute 
as  heretofore  stated.  j  . 

The  Court :  The  objection  is  overruled. 

Mr.  Hopkins:  Exception. 

By  Mr.  Friedman : 

i 

Q.  Will  you  answer  the  question,  please?  A.  Well, 
based  upon  our  records,  the  men  on  our  payrolls  were 
right  at  16,500.  That  is  our  regular  normal  operating 
men  on  the  payroll,  Union  men. 

Q.  Do  you  know  whether  that  number  of  men  were  em¬ 
ployed  in  the  mines  during  the  period  March  1  to  March 
12,  1948?  A.  According  to  the  reports  from  my  office 
from  each  mine,  they  were ;  that  is,  based  upon  the  reports 
sent  in  each  day. 

Q.  Mr.  Wilkey,  do  you  have  information  which  would 
show  the  number  of  men  who  did  not  report  for  wqrk 

326  at  the  mines  covered  by  your  Association  for  each 
day,  beginning  March  15,  1948  to  the  present  time? 
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A.  Well,  I  can  answer  that  in  this  way:  Between  the  period 
March  15  to  April  12,  based  upon  reports  to  my  office  each 
day,  all  of  onr  member  mines  were  idle,  and  it  is  assumed 
that  outside  of  maintenance  menn  all  of  these  miners  were 
idle. 

Now,  our  maintenance  men  number  between  450  and  500, 
so  they  w^ere  right  at  16,000  miners  who  failed  to  report  for 
work  during  that  period. 

Q.  What  is  that  period  again,  sir?  A.  March  15  to  April 
12,  inclusive. 

Q.  And  you  say  your  information  is  based  on  reports 
sent  to  you  by  your  operator  members?  A.  From  our 
operator  members  daily  to  my  office. 

Q.  Do  you  have  any  figures  after  April  12?  Can  you 
state  the  number  of  men  not  reporting  for  work  for  each 
day  after  April  12?  A.  Not  in  exact  numbers.  But  be¬ 
tween  April  13  and  April  19,  inclusive,  six  working  days, 
we  had  right  at  15,500  men  at  work. 

The  Court:  What  was  it  yesterday,  do  you  know,  sir? 

The  Witness:  That  was  about  1,000  miners  idle,  and  in 
three  of  those  cases  the  mines  were  idle  due  to  mechanical 
conditions,  and  in  four  cases  I  don’t  know. 

327  By  Mr.  Friedman : 

Q.  The  last  day  you  gave  there,  was  that  April  19? 

A.  Yes. 

Q.  Do  you  know  what  the  situation  was  on  April  20th? 
A.  Yes. 

Q.  Will  you  state  that,  please?  A.  On  April  20  we  had 
50  mines  idle  out  of  58  that  would  normally  be  producing 
coal. 

Q.  By  that  you  mean  the  miners  did  not  report  for  work 
at  those  50  mines?  A.  Correct. 

Q.  And  that  information  is  based  on  what?  A.  Reports 
furnished  to  my  office  yesterday  morning. 

Mr.  Friedman :  Thank  you,  sir. 

You  may  cross  examine. 
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The  Court :  You  said  yesterday  morning? 

The  Witness :  The  20th. 

The  Court:  Yesterday  was  the  20th.  They  would  not 
have  known  yesterday  morning.  That  was  after  the  day’s 
work  started? 

The  Witness :  Yes,  sir. 

The  Court:  I  see. 

Proceed. 

The  Witness:  We  got  our  reports  between  10:30  and  11. 

i 

By  Mr.  Friedman : 

328  Q.  Is  your  Association  a  signatory  to  the  1947 
Agreement?  A.  It  is. 

Mr.  Friedman :  Thank  you,  sir. 

I 

Cross  Examination  j 

i 

By  Mr.  Hopkins : 

Q.  Mr.  Wilkey,  as  Secretary  of  the  Illinois  Operators 
Association,  I  ask  you,  do  you  know  whether  between  the 
Association  or  any  of  its  constituent  companies  and  the 
men  there  is  any  dispute?  Is  any  dispute  known  to  you 
between  the  men  employed  by  your  Association  or  its  mem¬ 
bers?  A.  No,  sir.  Not  to  my  knowledge. 

Q.  Has  there  been  at  any  time?  A.  Not  specifically  to 
my  knowledge,  no,  sir.  j 

Mr.  Hopkins :  That  is  all,  sir. 

*  •  *  *  #  *  *  *  #j# 

Thereupon, 

Ford  Sampson 

was  called  as  a  witness  for  and  on  behalf  of  the  Complain¬ 
ant  and,  having  been  first  duly  sworn,  was  examined 

329  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Friedman : 

Q.  Please  state  your  name  and  address?  A.  Ford  Samp¬ 
son.  I  reside  at  Cadiz,  Ohio. 


| 
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Q.  What  is  your  present  employment,  Mr.  Sampson! 
A.  I  work  as  a  Labor  Commissioner  for  the  Ohio  Coal  As¬ 
sociation. 

Q.  How  long  have  you  held  that  position?  A.  Since 
1941. 

Q.  WTiat  are  the  duties  of  that  position,  Mr.  Sampson? 
A.  The  duties  consist  of  handling  disagreements  that  have 
not  been  settled  by  the  local  mine  committee  and  the  local 
management. 

Q.  How  many  companies  are  members  of  your  Associa¬ 
tion?  A.  25  companies. 

Q.  And  how  many  mines  does  that  represent?  A.  41 
mines. 

Q.  W'hat  is  the  normal  employment  in  those  mines,  the 
mines  covered  by  your  Association  ?  A.  10,088  Union  men. 

Q.  Can  you  state  what  tonnage  was  produced  in  the  year 
1947  by  the  members  of  your  Association?  A.  Approxi¬ 
mately  20  million  tons. 

330  Q.  Mr.  Sampson,  do  you  know  to  what  extent  the 
miners  employed  in  the  mines  covered  by  your  As¬ 
sociation  are  members  of  the  United  Mine  Workers  of 
America?  A.  They  are  all  members  of  the  United  Mine 
Workers  of  America. 

Q.  And  is  your  Association  a  signatory  to  the  1947  Coal 
Agreement?  A.  Yes,  it  is. 

Q.  Mr.  Sampson,  what  was  the  total  number  of  miners 
employed  in  the  mines  covered  by  your  Association  during 
the  month  of  February  1948  ? 

Mr.  Hopkins:  Before  the  witness  answers,  and  for  the 
record,  we  interpose  the  same  objections  as  we  have  here¬ 
tofore  interposed,  based  upon  the  statute,  without  assign¬ 
ing  the  additional  reasons  to  this  question  and  to  the  suc¬ 
ceeding  similar  questions. 

The  Court:  The  objection  is  overruled. 

Mr.  Hopkins:  Exception. 
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By  Mr.  Friedman : 

Q.  Will  you  answer?  A.  Approximately  10,088  men. 

Q.  What  was  the  number  of  men  employed  during  the 
period  March  1  to  March  12, 1948?  A.  Approximately  the 
same  number. 

Q.  Mr.  Sampson,  will  you  state  for  the  Court  the 

331  number  of  men  who  did  not  report  for  work  af  the 
mines  covered  by  your  Association  beginning  March 

15,  up  until  the  latest  date  available  to  you?  A.  I  don’t 
have  the  exact  number  on  March  15.  We  had  a  few  m|ines 
idle.  And  on  March  16  we  had  practically  all  of  our  niines 
idle.  By  the  19th  of  March  they  were  all  idle. 

Q.  What  was  the  situation  after  March  19?  A.  The 
mines  were  idle  until  about  April  when  we  had  a  few  strip 
mines  at  work  on  April  5th  and  6th.  They  worked  a  couple 
of  days  and  then  they  quit  again. 

Q.  What  date  was  that?  A.  The  6th.  They  may  have 
worked  the  5th,  6th  and  7th. 

Then,  on  April  12th  we  had  approximately  800  men 
working;  and  on  the  13th  we  had  a  few  more;  and  op  the 
14th  we  had  a  few  more — it  was  increasing  all  the  time; 
and  on  the  15th  we  had  approximately  2,000  men  working; 
on  the  16th  approximately  2142;  the  17th,  approximately 
2456;  the  19th,  approximately  2548;  and  on  the  20th,  ap¬ 
proximately  1171.  ! 

Q.  That  is  the  number  of  men  working?  A.  That  is 
right. 

Q.  What  would  be  the  number  of  men  not  reporting  for 
work  on  April  20th?  A.  On  April  20th  would  be  approxi¬ 
mately  8,917. 

332  Mr.  Friedman :  You  may  cross  examine. 

Cross  Examination 

By  Mr.  Hopkins : 

Q.  Mr.  Sampson,  do  you  know  of  any  existing  labor  dis¬ 
pute  between  the  Ohio  Coal  Operators  Association  or  any 
of  its  constituent  members  and  the  men  about  whom  you 

I 
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have  testified  about  being  away  from  work  at  various 
times?  A.  It  is  very  obvious  there  is  a  labor  dispute  of 
some  sort.  Our  mines  just  don’t  quit  operation  without 
something  being  wrong.  They  are  working  under  contract 
with  the  United  Mine  Workers.  There  is  considerable 
talk  by  the  mine  workers  themselves  about  the  dispute  per¬ 
taining  to  the  Welfare  Fund. 

Q.  The  dispute  pertaining  to  the  Welfare  Fund?  A. 
Yes. 

Q.  Do  you  know  of  any  dispute  between  the  members 
of  the  Association,  or  of  the  Association  and  its  men  at 
the  present  time,  today?  A.  I  know  of  no  dispute  other 
than  the  general  talk  among  the  men  that  they  are  dis¬ 
satisfied,  that  there  has  not  been  a  pension  plan  wrorked 
out. 

Mr.  Hopkins :  That  is  all. 

•  *•**••••* 

Thereupon, 

333  Dr.  W.  H.  Young 

wTas  called  as  a  witness  for  and  on  behalf  of  the  Com¬ 
plainant  and,  having  been  first  duly  swTorn,  w^as  examined 
and  testified  as  follows : 

Mr.  Friedman :  I  assume  counsel  will  wraive  examination 
as  to  the  witness  ’  qualifications,  that  having  been  gone  into 
previously. 

Mr.  Hopkins :  No  objection,  if  it  is  the  same  type  of  ques¬ 
tions. 

Mr.  Friedman :  That  is  right. 

Mr.  Hopkins:  No  objection. 

Direct  Examination 
By  Mr.  Friedman : 

Q.  Dr.  Young,  have  you  made  a  compilation  or  chart  con¬ 
cerning  the  number  of  men  who  did  not  report  for  work 
during  the  current  work  stoppage  as  of  the  last  few  days  ? 
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Mr.  Hopkins:  We  object  to  the  question  as  asked.  I 
don’t  know  what  period  of  time  it  encompasses,  your 

Honor. 

The  Court:  Sir?  I 

Mr.  Hopkins:  We  don’t  know  what  period  of  time  the 
question  encompasses. 

Mr.  Friedman :  I  will  make  it  more  specific. 

By  Mr.  Friedman: 

Q.  During  the  period  from  April  12  to  April  20.  A.  I 
have. 

334  Mr.  Hopkins :  From  April  12  to  April  20? 

Mr.  Friedman:  Right. 

By  Mr.  Friedman : 

Q.  Do  you  have  that  chart  with  you,  sir?  A.  I  haye. 

Mr.  Friedman :  I  would  like  to  have  that  chart  marked  as 
Government’s  Exhibit  No.  37  for  identification. 

(Document  was  marked  as  Government  Exhibit  No.  37 
for  identification.) 

By  Mr.  Friedman : 

Q.  What  does  this  chart  purport  to  show,  Dr.  Yohng? 
A.  It  purports  to  show  the  replies  to  a  telegram  sent  late 
yesterday  afternoon  by  the  Bureau  of  Mines  to  the  secre¬ 
taries  of  the  local  coal  operators  association  in  the  various 
districts.  The  telegram  sent  to  these  secretaries  is  as  fol¬ 
lows — 

Mr.  Hopkins:  Just  a  second,  before  he  reads  the  tele¬ 
gram.  We  object  to  that  telegram  because  the  witnesd  has 
not  said  who  sent  it,  who  prepared  it,  or  that  he  has  per¬ 
sonal  knowledge  of  it.  I  think  it  is  hearsay  as  the  ques¬ 
tions  and  answers  now  stand,  your  Honor. 

The  Court :  He  said  it  was  sent,  sir. 

Mr.  Hopkins:  We  object  to  it  as  being  hearsay  ubless 
he  says  who  sent  it,  who  authorized  it,  or  whether 

335  that  is  a  correct  copy. 
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The  Court:  You  can  find  that  out  on  cross  ex¬ 
amination.  The  witness  is  under  oath.  He  said  it  was 
sent. 

Mr.  Hopkins:  Note  our  objection. 

The  Court:  Objection  overruled. 

The  Witness:  The  telegram  reads  as  follows.  It  is  ad¬ 
dressed  to  each  of  the  local  coal  operators  associations  in 
the  local  districts. 

“Based  on  your  knowledge  of  bituminous  coal  mine 
operations  in  your  district,  will  you  please  advise  the  Bu¬ 
reau  of  Mines,  Department  of  the  Interior,  Washington, 
D.  C.  by  telegram  immediately  the  percentage  of  total 
miners  in  your  district  who  failed  to  report  for  work  or 
who  left  work  each  work  day  beginning  April  12  and  con¬ 
tinue  to  report  daily  by  telegram  until  further  notice. 

“Signed,  James  Boyd,  Director,  Bureau  of  Mines.’ ’ 

That  was  sent  late  yesterday  afternoon. 

The  tabulation  purports  to  show  the  answers  to  that  spe¬ 
cific  telegram  that  have  been  received  as  of  9 :30  this  morn¬ 
ing. 

Mr.  Friedman:  I  now  offer  Government’s  Exhibit  No. 
37  in  evidence. 

Mr.  Hopkins:  To  which  we  object,  your  Honor,  for  the 
reasons  stated  and  already  on  the  record,  and  the 
336  additional  reason  that  it  does  not  purport  to  show 
the  situation  in  reference  to  work  as  it  exists  as  of 
today,  April  21,  and  in  addition  does  not  cover  the  opera¬ 
tions  of  the  bituminous  coal  industry  in  its  entirety,  but 
is  a  very  partial  report  upon  its  face.  We  therefore  object 
to  it. 

It  doesn’t  show  the  tonnage  nor  the  number  of  mines. 

The  Court:  Was  that  made  up  from  the  answers  that 
you  received,  sir? 

The  Witness :  Yes,  sir. 

Mr.  Friedman:  It  is  true  that  it  doesn’t  cover  the  entire 
industry,  but  it  is  not  being  offered  for  the  entire  industry. 
It  is  being  offered  for  that  part  of  the  industry  covered  by 
the  chart. 
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The  Court:  All  right,  sir.  The  Court  will  overrule  the 
objection. 

Mr.  Hopkins:  Note  our  exception. 

(Document  marked  Government  Exhibit  No.  37  for 
identification  was  received  in  evidence.) 

Bv  Mr.  Friedman : 

* 

Q.  Dr.  Young,  will  you  explain  just  what  that  chart 
shows  ? 

Mr.  Hopkins:  If  your  Honor  please,  I  don’t  mean  to 
interrupt,  but  that  leaves  the  defendants  without 
337  any  copy  of  the  exhibit  upon  which  to  follow  the  wit¬ 
ness’  testimony. 

The  Court :  I  was  just  wondering  if  they  were  going  to 
furnish  you  with  a  copy. 

Mr.  Morison:  It  is  all  right,  your  Honor..  We  will  give 
them  this  copy.  It  is  the  only  one  we  have. 

Mr.  Hopkins:  Thank  you. 

The  Witness :  This  tabulation  shows,  for  illustration,  the 
Hazard  Coal  Operators  Association  replied  to  the  telegram 
in  this  fashion :  On  April  12,  100  percent  of  the  employees 
in  his  district  failed  to  report  for  work  on  April  12  or  left 
work  sometime  during  that  particular  day. 

On  April  13  a  smaller  percentage — only  70  percent — 
failed  to  come  to  work,  meaning  that  30  percent  of  them 
did  come  to  work  on  April  13. 

And  likewise,  across  the  chart  for  the  remaining  days, 
April  14,  34  percent  failed  to  show  up;  April  15,  12  per¬ 
cent  ;  April  16,  20  percent ;  April  17,  37  percent ;  and  by 
April  19  only  5  percent  of  the  men  failed  to  come  to  work, 
but  again  on  April  20,  46  percent  of  the  men  failed  to  show 
for  work  in  the  Hazard  District. 

i 

By  Mr.  Friedman :  j 

Q.  Can  you  state,  Dr.  Young,  what  tonnage  of  bitumi¬ 
nous  coal  is  produced  annually — take  the  year  1947— 1by 
this  particular  Association!  A.  It  is  estimated  that 
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338  about  2  percent  of  total  U.  S.  production  is  in  the 
Hazard  District. 

Q.  Does  the  tabulation  show  the  same  sort  of  informa¬ 
tion  for  the  remaining  associations  specified  thereon?  A. 
That  is  true. 

Q.  Will  you  now  state,  Dr.  Young,  what  tonnage  is  pro¬ 
duced  by  the  Coal  Producers  Association  of  Washington 
which  is  number  2  on  this  list?  A.  The  percentage  pro¬ 
duced  in  the  State  of  Washington  is  very  small.  And  I 
might  say  that  the  percentage  for  all  of  the  districts  listed 
in  this  particular  chart  are  small,  with  the  possible  excep¬ 
tion  of  Indiana. 

I  might  make  a  general  answer  as  to  all  of  the  Associa¬ 
tions  listed  here  which  represents  approximately  9  percent 
of  the  grand  total  production  in  the  U.  S. 

I  can  list  each  of  these  percentages  separately.  Some 
of  them,  in  fact  most  of  them,  are  less  than  1  percent  of 
total  production,  and  that  involves  reading  a  large  number 
of  decimals  into  the  record.  I  shall  be  glad  to  read  them 
if  you  wish. 

Q.  That  is  not  necessary,  Dr.  Long. 

Will  you  state  again  what  percentage  all  the  Associations 
shown  on  that  list  represents?  A.  Approximately  9  per¬ 
cent. 

Q.  Do  you  know,  Dr.  Young,  whether  any  or  all  of  these 
Associations  are  signatories  to  the  1947  Coal  Agreement? 

A.  I  am  not  in  a  position  to  answer  that  question. 

339  Mr.  Friedman :  You  may  cross  examine. 

Cross  Examination 

By  Mr.  Hopkins : 

Q.  Dr.  Young,  you  testified  in  reference  to  the  sending 
of  a  telegram  in  reference  to  which  you  later  based  the 
figures  in  the  exhibit  that  has  been  offered.  When  was  that 
telegram  sent?  A.  Late  yesterday  afternoon. 

Q.  Wlien  were  the  replies  received?  A.  They  were  re¬ 
ceived  this  morning. 
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Q.  When  were  these  tabulations  made?  A.  This  morn¬ 
ing.  i 

Q.  Who  made  the  tabulation?  A.  I  did.  j 

Q.  Who  reviewed  the  telegrams?  A.  I  did. 

Q.  Who  actually,  under  the  direction  of  Dr.  Boyd,  sept 
the  telegrams  to  begin  with?  Did  you?  A.  That  is  true. 
Q.  You  sent  the  original  telegram?  A.  That  is  right. 
Q.  Did  you  have  any  particular  instructions  from  Dr. 
Boyd  as  the  sending  of  the  telegram?  A.  I  get  my  in¬ 
structions  from  my  immediate  superior.  I 

Q.  Who  is  he?  A.  Mr.  Tom  Hunter. 

340  Q.  What  were  his  instructions  to  you  in  reference 
to  sending  this  telegram?  A.  To  sent  it. 

Q.  Did  he  frame  it?  Did  he  word  it?  A.  The  telegram 
was  worded  by  some  three  different  individuals. 

Q.  Who  were  they?  A.  Well,  I  w^as  one  of  them;  Mr. 
Hunter  was  one;  and  one  of  Mr.  Hunter’s  colleagues,  M!r. 
Gallagher. 

Q.  Was  that  done,  to  your  knowledge,  after  having  any 
communication  or  request  from  any  other  agencies  of  gov¬ 
ernment?  A.  We  had  a  request  from  the  Department  of 
Justice  to  assemble  information,  if  possible,  on  the  number 
of  men  working  in  the  coal  mines. 

Q.  Very  well,  sir. 

Did  you  have  any  direction  from  Mr.  Hunter  or  anyone 
else  as  to  whom  the  telegrams  would  be  sent  ?  A.  The  De¬ 
partment  of  Justice  did  not  tell  us  much  about  how  to  do 
the  job.  They  told  us  to  try  to  do  it. 

Q.  All  right,  sir.  Did  you  have  any  direction  from  Mr. 
Hunter  or  Dr.  Boyd  as  to  what  companies  or  associations 
the  telegram  of  inquiry  should  be  sent?  A.  I  think  that 
was  finally  decided  mostly  as  a  result  of  a  conversation 
between  Mr.  Hunter  and  myself. 

341  Q.  Very  well,  sir.  Then  you  undertook  to  send, 
and  did  send,  telegrams  to  the  operators’  associa¬ 
tions  listed  on  the  exhibit  from  which  you  have  testified?  A. 
Yes,  sir. 
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Q.  I  understand  you  did  not,  then,  send  telegrams  of  in¬ 
quiry  to  any  of  the  operating  companies  or  associations 
in  West  Virginia,  Virginia,  Pennsylvania,  any  of  the  cap¬ 
tive  mines,  Tennessee,  Alabama,  or  Maryland,  Illinois,  or 
any  of  the  other  producing  states.  Is  that  correct,  sir? 
A.  No,  that  is  not  correct. 

Q.  Did  you  send  such  telegrams?  A.  Yes,  sir;  we  did. 

Q.  Do  you  have  replies  from  them?  A.  We  have  not  re¬ 
ceived  replies  as  yet. 

Q.  Did  you  send  them  at  the  same  time  you  sent  these 
others?  A.  They  were  all  put  on  a  single  list  and  sent  to 
Western  Union  at  the  same  time. 

Q.  I  understand  then  you  have  replies  from  the  Utah 
Coal  Operators’  Association,  but  not  from  the  Pennsyl¬ 
vania  Operators’ Association?  A.  That  is  true. 

Q.  And  you  have  replies  from  Colorado  and  New  Mex¬ 
ico  and  Indiana,  but  you  don’t  have  any  from  Vir- 
342  ginia  or  Tennessee,  or  Alabama?  A.  That  is  true. 

Q.  Then  you  testified  that  those  that  are  listed 
here  represent  about  9  percent  of  the  production  of  the  na¬ 
tional  production.  A.  That  is  true. 

Q.  Then  you  do  not  have  replies  from  about  91  percent 
of  the  national  production  as  of  today.  Is  that  correct? 
A.  That  is  correct. 

Q.  What  percentage  of  men  are  represented  in  the  as¬ 
sociations  in  the  exhibit  that  you  have  talked  about? 
About  what  percentage  of  the  total  men  employed  in  the 
bituminous  coal  industry  are  employed  by  these  associa¬ 
tions  ?  A.  About  9  percent. 

Q.  Then  you  don’t  know’  the  status  of  the  other  91  per¬ 
cent,  or  approximately  that,  this  morning,  do  you?  A. 
We  did  not  have  answers  to  the  telegram  from  the  other 
districts  as  yet. 

Mr.  Hopkins :  That  is  all. 

(The  witness  left  the  stand.) 

Mr.  Morison :  If  your  Honor  please,  the  government  now 
moves  for  the  issuance  of  the  preliminary  injunction. 
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It  is  the  opinion  of  the  government  in  the  light  of ;  the 
evidence  adduced  in  the  various  hearings  since  this  contro¬ 
versy  began,  down  to  the  present  time,  that  it  ihdi- 
343  cates  clearly  and  without  any  doubt  that  public  in¬ 
terest  remains  imperiled ;  that  there  is  a  strike ;  that 
it  is  a  strike  -within  the  terms  set  forth  in  the  Labor-Man¬ 
agement  Relations  Act,  in  the  National  Emergency  sections 
thereof;  and  that  the  same  facts  which  were  brought  to  the 
attention  of  this  Court  by  affidavit  and  under  oath  in  the 
request  to  this  Court  for  ex  parte  relief  on  April  3  have 
been  heightened  and  brought  down  to  date,  and  the  facts 
shown  by  live  witnesses  here;  and  that  there  is  no  ques¬ 
tion  but  that  the  government  is  without  any  relief  at  law 
and  consequently  the  government  prays  that  this  prelimi¬ 
nary  injunction  be  issued  forthwith. 

The  Court:  Well,  has  the  govermnent  taken  for  granted 
that  the  defendants  do  not  desire  to  offer  any  testimony? 

Mr.  Morison:  I  do,  your  Honor.  If  I  am  out  of  order 
on  that,  of  course  I  wish  to  defer. 

Mr.  Hopkins :  Just  a  second,  your  Honor. 


(Counsel  conferred  with  his  associates.) 


Mr.  Hopkins:  We  have  no  testimony  to  offer,  your 
Honor. 

The  Court :  All  right. 

Mr.  Morison :  I  assumed  that  counsel  for  the  defendants 
may  wish  to  make  certain  legal  objections  to  the  issuance 
of  the  preliminary  injunction  in  that  the  government  is 
on  notice  of  a  letter  which  was  addressed  to  the  Attorney 
General  of  the  United  States  pertaining  to  this  issue. 
344  If  the  Court  would  like  to  have  counsel  for  the  de¬ 
fendants  first  to  address  himself  to  his  points  j  of 
law,  and  permit  the  government  to  reply,  we  will  be  glad 
to  follow  the  Court’s  wishes.  If  not,  I  am  prepared,  your 
Honor,  to  address  myself  to  those  points. 

But  it  seems  to  the  government  that  it  would  be  more 
appropriate  that  counsel  for  defendants  state  his  position 
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and  the  government  will  reply  to  that,  if  that  is  agreeable 
with  vonr  Honor. 

The  Court :  At  this  point  the  Court  is  interested  to  know 
just  why  a  preliminary  injunction  should  be  granted  rather 
than  an  injunction  which  will,  in  so  far  as  we  know,  run 
for  a  period  of  80  days,  is  it,  according  to  the  extension? 

Mr.  Morison:  Yes,  sir. 

The  Court:  What  is  your  reason?  Maybe  you  used  the 
term  without  thinking.  Do  you  mean  a  preliminary  in¬ 
junction  or  a  permanent  injunction,  in  so  far  as  the  80  days 
is  concerned? 

Mr.  Morison:  Yes,  sir;  that  is  right,  sir.  There  is  no 
final  injunction  provided,  as  the  government  sees  it,  in  this 
National  Emergency  section. 

The  Court:  It  is  final  in  the  sense  that  it  runs  for  80 
days. 

Mr.  Morison:  Yes,  sir.  That  is  correct,  sir. 

345  The  Court:  It  is  not  in  the  ordinary  sense  a  pre¬ 
liminary  injunction.  It  may  not  be  in  the  ordinary 
sense  a  permanent  injunction.  But  you  want  the  injunc¬ 
tion  provided  for  by  the  statute? 

Mr.  Morison:  Yes,  sir.  That  is  our  view,  your  Honor. 

The  Court :  All  right. 

I  will  hear  you,  gentlemen. 

Mr.  Hopkins:  Your  Honor,  the  defendants  respectfully 
except  and  object  to  your  Honor’s  ruling  or  statement,  if 
we  understand  it  correctly,  that  the  plaintiff  is  now  mov¬ 
ing  for  a  permanent  injunction. 

If  they  are  moving  for  anything  other  than  a  preliminary 
injunction,  we  submit — 

The  Court:  An  80-day  injunction,  we  will  call  it. 

Mr.  Hopkins:  We  submit  that  we  have  the  right  under 
the  rules  as  we  understand  them  of  20  days  in  which  to 
reply  to  any  petition  or  motion  for  injunction,  other  than 
the  preliminary  injunction  prayed  for  under  the  original 
bill,  and  we  have  not  replied  to  the  main  bill  as  such,  and  if 
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they  are  praying  now  for  an  injunction  other  than  the  pre¬ 
liminary  injunction,  we  invoke  our  rights  under  the  rufe. 

The  Court:  As  far  as  the  Court  can  see  at  the  moment 
the  defendants  are  within  their  rights,  gentlemen. 

The  Court  got  the  impression  from  what  they  said 

346  they  did  not  wTant  to  argue  the  case,  the  Court  got 
the  impression  that  they  did  not  want  to  controvert 

the  matter.  If  not,  there  is  no  occasion  to  issue  a  pre¬ 
liminary  injunction.  But  if  they  do  care  to  controvert  the 
matter  they  have  a  right  to  file  an  answer,  of  course. 

Mr.  Morison:  That  is  right,  your  Honor.  I  think  that 
is  the  law. 

It  is  our  position,  of  course,  that  having  made  answer  to 
the  preliminary  or  rather  to  the  temporary  restraining 
order  that  the  issue  which  they  raise  there  must,  of  neces¬ 
sity,  be  the  same  issue  which  they  would  raise  here. 

Certainly  it  would  not  be  the  defendants  ’  position  that 
the  government  would  be  remedyless  because  of  their  fail¬ 
ure  in  time  to  answer  when  the  public  interest  is  imperiled, 
and  certainly  if  we  have  demonstrated,  as  w~e  think  we 
have,  your  Honor,  that  by  this  strike  the  country  still  re¬ 
mains  in  peril,  this  Court’s  jurisdiction  in  doubt  because 
of  the  pendency  on  the  23rd  of  the  termination  of  the  pre¬ 
liminary  restraining  order,  I  am  quite  confident — 

The  Court:  Well,  a  preliminary  injunction,  as  long  as 
it  lasts,  is  just  as  effective  as  a  permanent  injunction. 

Mr.  Morison:  It  is,  your  Honor. 

The  Court:  As  far  as  that  is  concerned;  but  what  tfye 
Court  said  is  if  the  defendants  are  going  to  controvert 
this  action  affirmatively,  as  the  Court  understood  ^t 

347  was  not,  if  they  are,  then  they  are  entitled  to  their 
20  days  to  file  an  answer. 

Mr.  Morison :  Yes,  sir. 

Well,  now,  your  Honor,  that  somewhat  presents  a  dilem¬ 
ma.  It  is  our  understanding  of  the  rules  that  the  tempo¬ 
rary  restraining  order  having  been  extended  one  period 
often  days  upon  good  cause  shown,  that  no  further — 
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The  Court :  What  prevents  the  Court,  if  the  Court  thinks 
it  is  proper,  from  issuing  a  preliminary  injunction  today? 

Mr.  Morrison:  Nothing,  sir. 

The  Court:  And  that  disposes  of  the  temporary  re¬ 
straining  order. 

Mr.  Morison:  That  is  right,  sir.  That  is  exactly  our 
position. 

The  Court:  Well,  gentlemen,  the  Court  thinks  that  any 
possible  defense  that  could  be  made  to  this  preliminary  in¬ 
junction  was  answered  by  the  Court  in  its  remarks  made 
on  Monday. 

The  testimony  upon  which  the  Court  at  that  time  acted 
on  the  question  of  contempt  is  now  before  the  Court,  and 
the  Court  is  of  the  opinion  that  the  testimony  clearly  shows 
that  a  strike  exists;  that  the  testimony  clearly  shows  that 
a  strike  exists;  that  the  testimony  clearly  shows  that  the 
national  peace  and  safety  are  imperiled  by  the  strike. 
348  Now,  that  being  true,  the  Court  has  no  difficulty 
in  saying  that  it  will  issue  a  preliminary  injunction. 

Mr.  Morison:  Your  Honor,  may  we  approach  the  bench? 

The  Court :  Yes,  sir. 

Mr.  Hopkins:  Just  a  second.  For  the  record,  if  I  under¬ 
stand,  your  Honor  now  is  issuing  a  preliminary  injunction? 

The  Court :  Yes,  sir. 

Mr.  Hopkins:  We  take  it,  then,  that  your  Honor  over¬ 
rules  the  ten  or  eleven  defensive  points  as  set  up  in  de¬ 
fendants’  answer  to  the  motion  for  preliminary  injunction. 
That  includes  the  amendment  of  this  morning.  We  under¬ 
stand  that  your  Honor  is  ruling  adversely  as  to  those  de¬ 
fenses  as  set  out  in  the  answer? 

The  Court:  Yes  sir. 

Mr.  Hopkins:  To  which  please  note  our  objections  and 
exception. 

Just  one  second,  if  your  Honor  will  indulge. 

Mr.  Levy:  Your  Honor,  before  counsel  approach  the 
bench,  as  counsel  for  one  of  the  coal  producers,  defendants, 
may  counsel  for  the  producers  who  were  named  in  the 
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original  restraining  order  have  the  privilege  of  examining 
a  copy  of  the  proposed  order? 

The  Court :  Why,  certainly. 

Mr.  Hopkins :  If  your  Honor  will  indulge  the  <Le- 

349  fendants  here  just  a  moment,  we  may  have  additional 
motion,  but  I  am  not  sure. 

(Counsel  consults  with  his  associates.) 

Mr.  Hopkins:  Your  Honor,  for  the  purposes  of  the  rec¬ 
ord,  the  defendants  and  each  of  them  respectfully  except 
and  object  to  the  findings  and  statements  just  announced 
by  your  Honor  to  the  effect  that  a  strike  exists  and  that 
the  national  welfare  and  safety  is  involved. 

We  reserve  our  exception  on  that  statement  of  tjie 
Court. 

The  Court:  All  right. 

Mr.  Morison :  May  we  now  approach  the  bench? 

The  Court:  Yes. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court,  in  a  low  tone  of  voice,  as  follows:) 

Mr.  Morison:  Your  Honor,  there  is  the  preliminary  in¬ 
junction. 

(The  document  was  handed  to  the  Court.) 

The  Court:  As  I  see  it,  this  preliminary  injunction  con¬ 
tains  the  same,  practically  the  same,  factual  matters  Us 
were  contained  in  the  findings  of  fact  and  conclusions  of 
law  that  I  signed. 

Mr.  Morison :  Substantially  so ;  yes,  sir.  j 

(The  Court  examined  the  document.) 

I 

350  The  Court:  It  seems  all  right  to  me,  gentleman. 
Mr.  Hopkins:  Well,  your  Honor,  we  have  certain 

objections  and  exceptions  w^e  might  want  to  address  to  it. 
I  would  suggest  that  I  may  more  clearly  clarify  them  ilf  I 
state  them  from  counsel  table  rather  than  here,  because  I 
don’t  have  my  notes  before  me. 
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The  Court :  It  is  perfectly  satisfactory,  sir. 

(At  the  conclusion  of  the  foregoing  conference,  counsel 
returned  to  the  trial  table,  and  the  trial  proceeded  as  fol¬ 
lows:) 

The  Court :  Has  the  counsel  of  the  operators  anything  to 
say  before  the  Court  acts? 

Mr.  Levy :  On  behalf  of  the  individual  coal  operators  as¬ 
sociation  that  I  represent,  your  Honor,  the  Indiana  Coal 
Producers’  Association,  I  desire  to  make  no  statement  at 
this  time. 

The  Court :  All  right,  sir. 

Proceed,  sir. 

Mr.  Hopkins:  Your  Honor,  the  defendants  and  each  of 
them  for  the  record  object  and  except  to  the  issuance  of 
the  preliminary  injunction  as  prayed  for,  and  the  execu¬ 
tion  of  the  order  putting  it  into  effect,  for  the  reason  that 
this  honorable  Court  is  without  jurisdiction  to  grant  the 
preliminary  injunction  as  prayed  for. 

In  addition  to  that,  and  in  support  of  our  objections  and 
exceptions,  we  state  that  government  is  under  a 
351  mandatory  duty  laid  upon  them  by  section  210  of 
the  Labor-Management  Relations  Act  of  1947  to  now 
move  this  Court  to  discharge  the  injunction,  and  that  their 
motion  here  and  the  granting  of  it  is  violative  of  the  stat¬ 
ute  and  the  duties  laid  upon  it. 

We  further  object,  and  in  support  of  the  objection  based 
upon  210  say,  that  the  complaint,  the  original,  initial  instru¬ 
ment  and  document  of  government  in  this  case  upon  which 
it  predicated  its  application  for  temporary  restraining  or¬ 
der,  and  now  predicates  its  motion  for  preliminary  injunc¬ 
tion,  recites  that  that  complaint  is  based  and  predicated 
upon  the  existence  of  a  labor  dispute. 

The  complaint,  in  paragraph  10  thereof,  refers  to  a  labor 
dispute,  that  “there  has  been  no  settlement” — and  I  am 
quoting  from  the  complaint:  “There  has  been  no  settle¬ 
ment  of  the  issues  involved  in  the  dispute.  ’  ’ 
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And  further,  the  complaint  avers,  in  referring  to  the 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund,  that  the  two  trustees  have  been  unable  to  resolve 
their  differences  and  that  “differences  concerning  the  man¬ 
ner  and  extent  of  such  allocation  have  arisen  which  remain, 
to  this  date,  unsettled.’’  The  date  of  the  complaint  refer¬ 
ring  to  paragraph  10  (c). 

Complaint  further  avers  in  paragraph  10  (d)  to  an  exist¬ 
ing  dispute. 

352  In  paragraph  10  (e)  to  the  existence  of  a  dispute. 

Now,  your  Honor,  the  undisputed  record  in  this 

case,  in  addition  to  the  testimony  adduced  before  your 
Honor  in  the  last  hour  by  witnesses  offered  by  government 
this  morning,  shows  that  this  dispute,  if  any  there  hald 
been,  is  resolved  and  settled. 

The  undisputed  record  shows,  in  the  official  transcript  of 
the  proceedings  on  April  12,  14  and  15,  that  on  April  10, 
1948,  the  employer  and  employee  representatives  of  the 
Mine  Workers  Welfare  and  Retirement  Fund  selected  a 
third  trustee ;  that  he  accepted  and  qualified  and  attended 
a  formal  meeting  on  April  11 ;  and  that  the  trust  met  agaiii 
on  April  12 ;  and  that  at  that  time  there  was  adopted  a  for¬ 
mal  resolution  creating  the  pension  fund,  settling  the  dis¬ 
pute,  and  public  announcement  was  made  of  that  fact  by 
the  defendants  here  in  telegrams  to  the  membership  of 
April  12  already  entered  in  this  record  as  government’s 
exhibits. 

Now,  the  matter  of  this  settlement  of  the  dispute  is  in 
this  record  undisputed.  The  undisputed  record  shows* 
after  the  issuance  of  the  telegram,  in  the  light  of  the  testij- 
mony  of  today,  that  the  terms  of  section  210  of  the  statute 
should  be  applied,  for  how  does  it  read,  your  Honor?  If 
provides  in  that  section  of  National  Emergencies,  first, 
“that  the  Board  of  Inquiry  be  set  up  by  Presidential 

353  Executive  Order.  ’  ’  That  was  done. 

“That  the  Board  of  Inquiry  make  its  report.” 
That  was  done. 
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‘  ‘  That  the  President  direct  the  Attorney  General  to  bring 
in  an  injunctive  proceeding.  ’  ’  That  was  done. 

The  Board  made  its  report;  the  restraining  order  was 
issued,  based  upon  complaint  that  averred  a  labor  dispute. 

Now,  based  upon  that  original  complaint  they  are  ask¬ 
ing  for  the  issuance,  and  your  Honor  has  indicated  he 
might  now  issue,  a  preliminary  injunction.  So  we  say, 
under  the  terms  of  the  statute,  that  that  should  not  be  done 
because  the  law  is  to  the  contrary. 

The  statute  says,  section  209 : 

“That  upon  issuance  of  such  order  the  President  shall 
reconvene  the  Board  of  Inquiry  which  has  previously  re¬ 
ported  with  respect  to  the  dispute.” 

The  record  in  this  case  is  totally  silent,  and  there  is  no 
proof  as  to  whether  he  has  reconvened  a  Board  of  Inquiry. 

The  statute,  reading  further,  and  it  is  mandatory — it 
says  “shall’ — “at  the  end  of  the  60-dav  period,  unless  the 
dispute  has  been  settled  by  that  time,  the  Board  of  Inquiry 
shall  report  to  the  President  and  thereupon  there  shall  be 
a  vote  by  the  men  on  a  15-day  notice  by  the  National 
Labor  Relations  Board,  and  a  5-day  interval  for 
354  tabulation  of  the  vote. 

Then  comes  section  210,  and  reading  from  it: 

“Upon  the  certification  of  the  results  of  such  ballot — ” 

Now,  your  Honor,  mark  this,  and  this  is  the  statute 
speaking — “ — or  upon  a  settlement  being  reached,  which¬ 
ever  happens  sooner,  the  Attorney  General  shall  move  the 
Court  to  discharge  the  injunction,  which  motion  shall  then 
be  granted  and  the  injunction  discharged.” 

We  take  the  position,  your  Honor,  that  the  statute  is 
clear,  and  the  record  is  clear  and  undisputed  that  the  settle¬ 
ment  has  been  reached,  that  it  has  come  sooner  than  the 
terminal  date  of  sixty  days  or  eighty  days,  and  having 
arrived  there  is  a  statutory  and  mandatory  duty  upon  gov¬ 
ernment  here  not  to  ask  for  the  issuance  of  a  preliminary 
injunction  but  to  move  affirmatively  the  discharge  of  the 
order  as  the  statute  says,  which  has  heretofore  been  issued. 
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Now,  we  proclaim  the  fact  and  assert  the  right  that  the 
inactivity,  or  the  silence,  or  the  inability,  or  the  refusal 
of  the  Attorney  General  of  the  United  States  to  perform 
his  statutory  duty  does  not  rob  the  defendants  of  the  ri^ht 
to  ask  the  Court  to  protect  those  rights  and  require  gov¬ 
ernment  to  perform  its  duty. 

And  we  suggest  in  all  seriousness,  within  the  law  a^  it 

reads,  mandatorily,  this  Court  is  without  jurisdic¬ 
tion. 

355  And  if  government  does  not  discharge  its  duty 
this  Court  should,  and  there  should  be  no  issuance 
of  a  preliminary  injunction  here  based  upon  the  undisputed 
facts  in  the  record  in  this  case. 

So  for  the  legal  reasons  assigned  in  our  answer  to  the 
brief,  the  statutory  reasons  stated,  we  submit  that  this 
preliminary  injunction  or  the  motion  for  it  should  not  be 
granted,  and  upon  the  contrary,  government  being  upon 
notice  should  discharge  its  duty  and  move  this  Court  to 
discharge  the  injunction. 

The  Court:  It  is  not  necessary  for  you  to  be  heard  un¬ 
less  you  desire. 

Mr.  Morison:  Your  Honor,  I  agree  with  you.  The  only 
purpose  was — 

The  Court:  Proceed,  sir. 

Mr.  Morison :  If  the  Court  will  indulge  me  a  little  levity 


The  Court:  Take  your  own  time,  sir.  I  did  not  mean  to 
cut  you  off. 

Mr.  Morison :  That  is  all  right,  sir. 

I  might  observe  that  what  the  defendants’  counsel  has 
said  amounts  into  the  parlance  of  the  common  man,  that 
the  doctor  performed  a  magnificent  operation,  but  the  pa¬ 
tient  died. 

I  am  glad  that  my  brother  Hopkins  said  in  all 
356  seriousness  that  he  urges  this,  because  had  he  n,ot 
said  that  I  could  not  believe  it. 

Your  Honor,  what  the  defendants  are  saying,  in  effect, 
is  that  in  the  emergency  sections  of  the  Taft-Hartley  law 
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that  thing  that  pertains  to  every  person  and  human  being 
in  the  confines  of  the  United  States,  set  up  for  their  pro¬ 
tection,  that  if  again,  by  fiction,  parties  might  execute  an 
agreement,  a  document,  a  piece  of  paper,  that  that  would, 
of  itself,  require  the  Attorney  General  of  the  United  States, 
without  any  discretion  at  all,  compel  him  and  make  him 
answerable  in  mandamus  to  come  to  this  Court  and  say 
“Dismiss  this  proceeding  begun  for  the  protection  of  the 
people.  ” 

The  Court :  Do  you  people  think  you  have  to  labor  that 
point? 

Mr.  Morison:  I  don’t,  sir.  But  I  would  like  the  record 
abundantly  clear  that  the  government’s  position  is  that 
it  is  an  absurdity;  and  as  the  Court  has  indicated,  if  it 
doesn’t  want  to  hear  me  any  further,  I  will  sit  down. 

The  Court:  Gentlemen,  the  Court  does  not  want  to  be 
facetious,  and  the  Court  is  not  going  to  say  that  the  counsel 
for  the  defendants  is  humorous,  but  what  we  are  arguing 
is  this:  That  the  strike,  according  to  testimony  given  this 
morning,  continues,  but  because  three  men  got  together 
and  signed  a  paper  a  week  ago  it  no  longer  exists, 
357  and  the  Court  just  can’t  listen  seriously  to  any  such 
argument,  and  the  Court  will  sign  the  injunction  im¬ 
mediately. 

Mr.  Hopkins:  For  the  record,  for  the  record,  if  the 
Court  please,  we  take  the  due  exceptions,  including  the 
exceptions  to  the  Court’s  overruling  of  the  objections  as 
heretofore  made  by  the  defendants. 

The  Court :  All  right,  sir. 

Mr.  Morison:  Your  Honor,  just  one  matter.  Would 
counsel  for  the  defendants  accept  service  of  this  prelimi¬ 
nary  injunction? 

Mr.  Hopkins :  Yes,  I  think  so. 

Mr.  Morison :  That  is  all,  your  Honor. 

•  ••••  ••••• 
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Friday,  April  23,  194^. 

358  Washington,  D.  C. 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  the  United  States  of  America: 

H.  G.  M  ORISON, 

Assistant  Attorney  General. 

Joseph  M.  Friedman, 

Special  Assistant  to  the  Attorney  General. 
Samuel  K.  Abrams, 

Attorney,  Department  of  Justice. 

359  On  behalf  of  Defendants : 

Welly  K.  Hopkins. 

T.  C.  Townsend.  j 

Harrison  Combs. 

M.  E.  Boiarsky. 

360  PROCEEDINGS  | 

i 

The  Deputy  Clerk:  The  United  States  of  Amer¬ 
ica,  versus  International  Union,  United  Mine  Workers  of 
America  et  al. 

Mr.  Morison:  If  your  Honor  please,  the  matter  before 
the  Court  today  as  your  Honor  will  recall,  is  the  question 
of  the  civil  contempt  in  this  matter. 

The  Government  is  prepared  to  prove,  and  has  its  fit¬ 
nesses  here,  that  approximately  85  percent  plus — the  ac¬ 
curate  figures  will  more  fully  unveil  as  the  day  goes  on — 
of  the  miners  have  returned  to  work.  ! 

Unless  your  Honor  has  some  objection,  unless  the  de¬ 
fendants  have  some  objection,  the  Government  thinks  it 
might  well  dispense  with  the  production  of  that  proof 
since  it  is  evident  that  85  percent  or  more  of  the  men  q.re 
returning  to  work  and  that  there  is  a  definite  move  on  the 
part  of  the  United  Mine  Workers  to  go  back  to  the  mines 
for  the  restoration  of  production. 
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The  Government  is  quite  happy  that  this  fact  has  come 
about,  and  your  Honor  will  recall  that  the  status  quo  has 
been  the  important  thing  that  the  Government  and  this 
Court  by  its  order  has  directed  itself  to,  and  that  seems 
to  be  well  on  the  way  to  being  restablished. 

Unless  I  hear  some  objection  from  my  brethren  for  the 
defense  we  offer  for  the  facts  to  be  stipulated,  that 

361  that  is  the  situation  as  it  pertains  today. 

Mr.  Hopkins:  We  offer  no  objection  to  the  state¬ 
ment  made  of  the  85  percent  or  more,  although  we  might 
feel,  your  Honor,  that  it  is  somewhat  in  excess  of  that. 

The  Court :  Very  well,  sir. 

Mr.  Morison:  Your  Honor,  it  is  the  Government’s  feel¬ 
ing,  and  it  so  moves,  that  the  matter  of  consideration  of 
civil  penalty  be  put  off  indefinitely,  except  that  upon  the 
motion  of  either  party,  or  upon  the  Court’s  own  motion 
at  any  time  in  the  future  this  matter  may  be  determined 
by  your  Honor. 

I  think  it  is  evident  that  the  Government  in  making  that 
motion  and  that  suggestion  has  in  mind  that  we  wish  to 
give  full  opportunity  for  the  status  quo  to  be  fully  and 
finally  reestablished,  and  that  no  useful  purpose  would  be 
served  today  by  going  to  issue  on  the  matter  of  civil  con¬ 
tempt. 

The  Court :  I  will  hear  you,  Mr.  Hopkins. 

Mr.  Hopkins:  I  see  no  objection  to  the  statement  or  the 
suggestions  as  made  by  Government.  We  understand  the 
situation  will  be  that  the  preliminary  injunction  has  been 
issued  by  your  Honor  and  the  statement  as  made  by  Gov¬ 
ernment  seems  to  us  offers  no  reason  for  objection  by  the 
defendants. 

The  Court:  The  Court  thinks  that  the  suggestion  is  an 
eminently  proper  one  in  every  respect. 

362  Of  course,  the  Court  as  a  citizen  is  more  than 
happy  to  know  that  a  normal  situation  is  being 

established  very  rapidly  in  the  mines. 

Is  there  anything  further  before  the  Court? 
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(No  response.) 

| 

The  Court:  The  Court  indefinitely  postpones  any  jcon- 
sideration  of  the  issue  as  to  civil  contempt.  As  I  under¬ 
stand  it  that  is  in  accordance  with  the  views  of  both  the 
plaintiff  and  the  defendants. 

Mr.  Hopkins:  We  offer  no  exception  to  the  Court’s 
analysis  and  statement. 

The  Court :  All  right,  gentlemen. 

The  matter  is  disposed  of,  and  this  case  is  now  ad¬ 
journed. 

•  *  #  *  •  •  •  •  *  • 

Tuesday,  May  18,  1948 
Washington,  D.  C. 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  the  United  States  of  America:  ; 
362-B  H.  G.  Morison,  j 

Assistant  Attorney  General. 

On  behalf  of  the  International  Union,  United  Mine 
Workers  of  America,  et  al: 

Welly  K.  Hopkins. 

362-C  PROCEEDINGS  | 

The  Deputy  Clerk :  United  States  of  America  versus  In¬ 
ternational  Union  of  the  United  Mine  Workers  of  America, 
et  al. 

Mr.  Morison :  If  your  Honor  please,  the  papers  in  the 
Clerk’s  hand — 

The  Deputy  Clerk :  I  have  no  papers.  j 

Mr.  Morison :  Do  you  have  the  papers,  sir,  on  the  stipu¬ 
lation  for  setting  this  today? 

Mr.  Hopkins :  On  that  order  yesterday. 

Mr.  Morison:  Yes. 

Mr.  Hopkins :  I  sent  that  over  to  the  Clerk’s  office  yester¬ 
day. 
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The  Deputy  Clerk :  That  is  being  photostated. 

Mr.  Morison:  We  have  by  agreement  set  for  hearing 
before  vour  Honor  a  motion,  under  the  previous  stipula¬ 
tion  or  order  entered  by  this  court  of  April  23,  to  bring  up 
the  matter  of  the  civil  contempt  in  this  case,  and  if  the 
Court  please,  I  would  like  to  make  a  statement  with  refer¬ 
ence  to  that. 

The  evidence  in  this  case  shows  conclusively  that  normal 
production  in  the  bituminous  coal  mines  of  the  United 
States  was  re-established  on  the  26th  day  of  April,  1948. 

The  index  for  normal  production  of  bituminous  coal  was 
March  12,  1948.  On  that  day,  that  was  the  last  day  of  nor¬ 
mal  production  in  the  bituminous  coal  mines  before  the 
general  walk-out  of  miners  in  the  bituminous  coal 
fields. 

362-D  The  sole  interest  of  the  United  States  in  this  en¬ 
tire  proceeding  has  been  and  continues  to  be  the 
protection  of  the  public  interest  in  uninterrupted  produc¬ 
tion  of  bituminous  coal  which  is  a  vital  and  basic  factor  in 
the  economv  of  the  Nation. 

It  now  appears  that  the  dispute  which  gave  rise  to  the 
concerted  walk-out  of  the  miners  in  the  bituminous  coal 
mines  in  this  case  has  been  appropriately  submitted  for 
legal  adjudication,  that  the  miners  are  back  at  work — 

The  Court:  What  do  you  mean  by  “appropriately”? 

Mr.  Morison:  It  is  our  understanding,  your  Honor,  as 
a  matter  of  record  in  this  court  that  the  disagreement  as  to 
the  administration  of  the  pension  fund  is  now  before  this 
court  in  a  proceeding  instituted  for  instructions,  as  we 
understand  it,  for  the  administration  of  that  trust  fund, 
and  that  an  answer  has  been  filed  on  behalf  of  the  defen¬ 
dant,  J ohn  L.  Lewis,  as  one  of  the  trustees  of  that  pension 
fund,  and  that  that  matter  is  submitted  for  adjudication. 

The  Court:  I  know,  but  it  is  still  being  considered. 
There  has  been  no  decision. 

Mr.  Morison :  I  understand  that,  sir,  yes,  sir.  My  point 
was  not  that  it  had  been  determined  but  that  it  was  in  the 
channel  of  appropriate  form  for  adjudication. 
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The  Court:  Suppose  the  adjudication  is  that  no  agree¬ 
ment  has  been  reached. 

362-E  Mr.  Morison:  I  didn’t  understand  your  Hohor. 

The  Court:  Suppose  the  adjudication  results  in  a 
decision  by  the  court  that  no  agreement  has  been  reached. 
That  is  the  claim  of  Mr.  Van  Horn,  as  I  understand  it:  I 
only  know  what  I  see  in  the  papers. 

Mr.  Morison:  Your  Honor,  for  the  purpose  of  the  civil 
contempt,  our  feeling  from  the  evidence  that  we  have  is 
that  should  that  result  obtain — 

The  Court :  Of  course,  as  far  as  the  Court  is  concerned, 
as  the  Court  observed  previously,  the  Court  thinks  that  the 
preliminary  injunction  which  is  now  in  effect  will  serve 
every  purpose  that  a  continuation  of  the  civil  contempt 
could  possibly  serve,  and  therefore  if  your  motion  is  to 
dismiss  the  civil  contempt,  in  view  of  the  fact  that  there 
is  an  existing  preliminary  injunction,  the  Court  sees  no 
objecton  to  that  motion  being  considered  carefully  by  the 
court,  but  the  court  doesn’t  think  for  one  moment  that  the 
question  as  to  whether  or  not  this  dispute  has  been  re¬ 
solved  is  debatable.  The  dispute  has  not  been  resolved. 

Mr.  Morison :  Yes,  sir.  And  that  was  not  my  statement, 
your  Honor.  My  statement  was  that  insofar  as  the  ciyil 
contempt  was  concerned,  that  it  was  evident  that  the  min¬ 
ers  were  back  at  work,  that  production  had  been  restored, 
and  that  the  purpose  of  the  suggestion  of  civil  con 
was  in  aid  of  that  desirable  result  which  has 
achieved. 

362-F  The  Court :  A  civil  contempt  proceeding  is  for  two 
purposes.  One  is  to  prevent  a  recurrence  of  the  aic- 
tion  and  the  other  is  to  furnish  compensation  in  a  case  of 
this  kind  to  the  employer. 

Mr.  Morison:  Yes,  sir.  j 

The  Court:  But  in  this  case  the  plaintiff  in  the  case  is 
the  United  States,  and  the  only  purpose  that  a  fine  for 
civil  contempt  would  serve  would  be  to  transfer  money 
from  the  Union  to  the  Treasury  of  the  United  States,  j 

i 


tempt 
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The  Treasury  of  the  United  States  has  already  had  the 
benefit  of  the  higher  court  sustaining  this  court’s  ruling  of 
a  very  large  fine,  and  the  court  has  never  seen  any  reason, 
in  view  of  the  fact  that  a  preliminary  injunction  is  now  in 
existence,  for  a  continuation  of  the  civil  contempt.  If  that 
is  your  motion  the  court  thinks  it  should  be  granted. 

Mr.  Morison :  Thank  you,  sir.  That  was  our  motion,  sir. 

Now%  if  the  court  please,  I  would  like  to  have  marked  for 
identification  the  affidavit  of  W.  H.  Young,  who  is  Chief 
of  the  Bituminous  Coal  Section  of  the  Coal  Economics 
Branch  of  the  Bureau  of  Mines,  and  I  will  ask,  after  identi¬ 
fication,  that  that  be  introduced  in  evidence. 

I  am  advised  that  counsel  for  the  defendants  do  not  ob¬ 
ject  to  the  introduction  of  that  affidavit  in  evidence. 

Mr.  Hopkins:  For  the  record,  wTe  offer  no  objec- 
362-G  tion  to  the  introduction  of  the  affidavit  in  evidence 
as  stated  by  government  counsel,  the  record  of 
course  being  clear  that  by  offering  no  objection  to  that,  the 
respondents  of  defendants  here  do  not  accede  to  any  state¬ 
ments  that  w’ould  differ  from  the  positions  heretofore 
taken  by  respondents  and  in  the  offering  of  no  objection 
it  is  understood  we  do  not  recede  from  any  position  here¬ 
tofore  taken  for  any  purpose. 

Mr.  Morison :  That  is  my  understanding. 

The  Court:  Does  the  government  agree  with  the  Court’s 
feeling  that  the  preliminary  injunction  w’ould  be  as  effec¬ 
tive  for  all  possible  purposes  that  the  civil  contempt  pro¬ 
ceedings  could  be  available  for. 

Mr.  Morison:  Your  Honor,  the  government  would  like 
to  preserve  its  position  on  that. 

The  Court:  If  you  want  to  preserve  your  position,  the 
Court  wTon’t  grant  your  motion. 

Mr.  Morison:  Possibly  I  should  state  the  government’s 
position. 

I  think,  your  Honor,  that  substantially  we  do  agree  with 
that  position.  The  position  the  government  has  taken, 
w’hich  possibly  is  what  your  Honor  has  in  mind,  is  that  the 
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purpose  of  the  civil  contempt — that  is,  to  achieve  u^ing 
civil  contempt  as  a  compelling  reason  upon  the  defendants 
to  obey  and  carry  out  both  the  spirit  and  the  letter  of  the 
Court’s  injunction  in  this  case,  that  that  has  been 
362-H  achieved,  and  that,  having  been  achieved,  the  public 
interest  having  been  fully  preserved,  by  reason  of 
the  high  production  of  bituminous  coal  in  the  coal  fields — 
The  Court:  Suppose  production  should  stop  tomorrow? 
Mr.  Morison:  Then  I  think,  your  Honor,  you  have  a 
separate  contempt  for  that  cessation. 

The  Court:  You  have  what?  | 

Mr.  Morison:  You  have  a  separate  failure  on  the  part  of 
the  defendants,  if  that  were  to  occur,  not  to  obey  the  court’s 
order. 

The  Court:  The  court  has  always  been  of  the  opinion, 
ever  since  the  preliminary  injunction  was  granted,  that 
there  was  no  necessity  for  continuing  the  c?vil  contempt 
proceedings,  but  if  there  is  any  difference  of  opinion  about 
that  it  should  be  resolved  before  the  court  acts. 

Mr.  Morison:  I  quite  agree  with  your  Honor.  I  think 
there  is  no  substantial  difference  between  us,  your  Honor. 
If  Your  Honor  please,  a  further  motion  we  would  like  to 
address  to  your  Honor :  j 

As  I  have  indicated  in  the  previous  statement  with  refer¬ 
ence  to  our  motion  to  dismiss  the  civil  contempt,  it  is 
abundantly  clear  from  the  record  that  the  purposes  sought 
to  be  accomplished  in  this  case,  under  the  National  Emer¬ 
gency  Section  of  the  Labor  Management  Relations  Act.  I 
The  Court:  Which  section  is  that  you  are  talking 
about? 

362-1  Mr.  Morison:  The  National  Emergency  Sections, 
your  Honor,  I  believe  are  203  to  210.  j 

The  Court:  Which  one  is  it  you  are  talking  about  right 
now?  | 

Mr.  Morison :  210,  your  Honor. 

The  Court:  All  right,  this  says:  “Upon  a  certification 
of  the  results  of  such  ballot  or  upon  a  settlement  being 
reached.”  I 
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Mr.  Morison:  Yes,  sir. 

The  Court:  There  has  been  no  settlement  reached  yet, 
sir.  The  Court  will  hear  your  motion.  What  is  your  mo¬ 
tion? 

Mr.  Morison:  My  motion  is  sir — and  I  was  about  to  ad¬ 
dress  myself  to  the  difficulties  I  see  your  Honor  has  with 
it — that  the  injunction  on  the  motion  of  the  Attorney  Gen¬ 
eral  be  dismissed. 

The  Court:  You  will  have  to  give  me  a  very  good  reason 
to  do  that,  sir. 

Mr.  Morison:  Your  Honor,  if  I  may  then,  for  the  mo¬ 
ment,  point  out  the  matters  which  w^e  deem  controlling. 

You  will  recall,  sir,  that  the  National  Emergency  pro¬ 
vision  of  the  Labor  Management  Act  provides  first  in  Sec¬ 
tion  208  that  after  the  President  shall  have  established  a 
fact-finding  board  which  will  inquire  into  the  dispute  be¬ 
tween  the  parties,  that  he  may,  if  he  finds  that  a  continu¬ 
ance  of  a  strike  or  a  lock-out  will  result  in  serious 
362-J  national  detriment  to  the  country,  move  the  Attor¬ 
ney  General  to  obtain  an  injunction,  and  that  injunc¬ 
tion  having  been  granted,  Section  209  says  that  the  “Presi¬ 
dent  shall  then  reconvene  the  Board  of  Inquiry.” 

The  Court:  That  is  after  sixty  days’  time,  isn’t  it? 

Mr.  Morison:  No,  sir.  He  shall  reconvene  it  immedi¬ 
ately  and  have  it  available.  It  will  report  at  the  end  of 
that  period. 

Then  it  was  the  intention  of  Congress  as  revealed  by 
these  sections,  that  having  reconvened  that  board  he  shall 
also  instruct  the  Mediation  Service  to  attempt  to  mediate 
the  differences  between  the  parties,  and  then  it  contem¬ 
plates,  your  Honor,  that  the  Mediation  Service  shall  obtain 
from  the  employer  a  statement  of  his  last  offer,  and  having 
that  statement  of  the  last  offer,  then  the  National  Labor 
Relations  Board,  in  Section  209(b),  is  called  upon  to  hold 
a  secret  election  of  the  employees  on  that  last  offer  as  to 
whether  or  not  they  will  accept  or  will  not  accept  the  last' 
offer  of  the  employer. 


i 

i 
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Then  at  the  end  of  that  time,  if  they  fail  to  accept  that 
by  this  ballot,  that  fact  is  required  to  be  certified  to  the 
Attorney  General,  and  in  turn  the  fact-finding  board  makes 
a  final  report  to  the  President  and  he  in  turn  is  required 
to  report  that  fact  to  the  Congress — that  is,  the  facts  of 
the  dispute — and  if  the  Attorney  General  then  finds 
362-K  that  the  employees  will  not  accept,  on  this  election, 
the  final  offer  of  the  employer,  then  Section  210 

says: 

“Upon  the  certification  of  the  results  of  such  ballot,  or 
upon  a  settlement  being  reached,  whichever  happens  soon¬ 
er,  the  Attorney  General  shall  move  the  court  to  discharge 
the  injunction,  which  motion  shall  then  be  granted,  and  the 
injunction  discharged.  When  such  motion  is  granted  the 
President  shall  submit  to  the  Congress  a  full  and  compre¬ 
hensive  report  of  the  proceedings,  including  the  findings  of 
the  Board  of  Inquiry,  and  the  ballot  taken  by  the  National 
Labor  Relations  Board,  together  with  such  recommenda¬ 
tions  as  he  may  see  fit  to  make  for  consideration  and  appro¬ 
priate  action.7  7 

Now,  your  Honor,  the  unusualness  of  this  dispute  does 
not  concern,  as  this  section  intended,  terms  or  conditions 
of  employment  through  which  the  National  Labor  Relations 
Board  could  hold  an  election,  nor  is  there  an  appropriate 
controversy  to  which  the  Mediation  Service  could  address 
itself  in  attempting  to  draw  parties  together. 

This  dispute  has  made  necessary  the  invitation  of  these 
national  emergency  sections,  because  it  is  abundantly  clear 
that  whatever  the  reason  was  that  caused  this  strike  in  the 
coal  fields,  that  that  strike,  if  it  continued,  would  have 
paralyzed  this  country,  and  the  appropriate  orders 
362-L  of  this  court  directing  that  that  cease,  and  the  pro¬ 
ceedings  which  followed  those  orders,  has  achieved 
that  result,  but  as  the  government  understands  the  picture, 
the  controversy  arose  out  of  the  disposition  of  the  pension 
fund  which  has  accumulated  over  this  past  year,  into  the 
hands  of  three  trustees. 


i 

i 

i 
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under  the  pwB 
trust  agreemeaj 
Now,  the  firsTB 
A  third  and  neut 
upon. 

We  understand 


|\the  disaffection  of  one  trustee  who  re- 
rtne  failure  of  the  other  two  to  name  a 
jjto  have  an  agreement  so  that  this  pen- 
»  paid  out  to  the  miners  appropriately 
Kils  of  law  and  under  the  terms  of  the 

Brnma,  has  we  understand,  been  resolved, 
ral  trustee  has  been  named  and  agreed 

further — and  this  is  a  matter  of  record 


in  this  court — that  a  plan  for  the  disposition  of  the  pen¬ 
sion  was  agreed  to  by  two  of  the  trustees. 

We  understand  that  the  third  trustee  has  disagreed  with 
that  disposition  and  said  that  it  is  contrary  to  law. 

As  to  that,  there  has  been  addressed  to  this  court  what 
amounts,  in  brief,  to  a  request  for  instruction  as  to 
whether : 


(1)  the  pension  fund  agreed  upon  by  the  two  trustees 
is  legal  in  its  terms  and  may  be  appropriately  put  into 
effect,  and  whether  or  not  it  is  appropriate  under 
362-M  the  terms  of  the  Trust  Agreement. 

Every  indication,  your  Honor,  from  the  govern¬ 
ment’s  point  of  view  is  to  the  effect  that  that  channeling 
of  that  controversy  to  this  court — 

The  Court:  Not  to  this  Judge,  but  to  this  court? 

Mr.  Morison :  This  court,  yes,  sir. 

I  said  that,  sir,  that  the  parties  have  now  understood, 
and  the  members  of  the  defendant  union  have  understood 


— they  have  advised  of  this  action — is  now  here  for  ad¬ 
judication,  and  we  have  no  indication  that  would  say  that 
these  people,  having  submitted  it  to  appropriate  legal 
forum  for  a  determination,  are  now  going  to  say : 

“If  the  decision  of  this  court  is  not  satisfactory  to  us, 
we  then  will  resort  to  the  methods  which  we  did  on  and 


after  March  12.” 


We  feel  that  it  is  appropriate  to  assume  that  these 
people,  like  good  American  citizens  throughout  our  land, 


who  constantly  appeal  their  controversies  to  courts  of  law, 
will  take  that  ruling  and  abide  by  it  in  full, 'and  for  that 
reason,  your  Honor,  and  for  the  reasons  that  I  have  pointed 
out  in  describing  this  machinery  which  Congress  set  up, 
which  seems  in  this  case,  at  this  posture,  not  appropriate 
for  this  kind  of  a  controversy.  • 

The  Court:  If  it  is  not  appropriate  ngw  it  wasn’t  ap¬ 
propriate  in  the  first  place. 

362-N  Mr.  Morison.  Well,  your  IJdnor,  I  think  it  was 
appropriate — I  think  that  any  strike,  however  it 
arises,  and  under  any  circumstances  which  occasion  a 
walk-out  in  an  industry  as  vital  as  this  to  the  economy  of 
this  country,  that  these  sections,  these  emergency  pro¬ 
visions,  of  the  Labor  Management  Act,  are  applicable,  j 

However,  the  essence  of  the  matter  of  the  motion  of  the 
Attorney  General  to  dismiss,  as  he  is  called  upon  to  do 
in  Section  210,  is  whether  or  not,  in  fact  and  in  the  discre¬ 
tion  of  the  Attorney  General,  whether  or  not  he  is  con¬ 
vinced  that  a  settlement  has  been  reached. 

Now,  a  settlement,  in  the  way  the  government  looks  upon 
it,  is  a  very  practical  matter.  Settlement  to  whom?  To 
the  fine  legal  distinctions  of  perfect  agreement? 

No,  sir.  We  think  settlement  means : 

In  the  public  interest,  has  the  difficulty  that  has  occa¬ 
sioned  this  strike  been  so  resolved  in  the  minds  of  the  par¬ 
ties,  that  no  outbreak  of  a  further  work  stoppage  will 
occur,  and  it  is  our  belief,  your  Honor,  and  the  Attorney 
General’s  belief,  in  making  the  motion  which  we  submit  to 
you,  that  that  settlement  is  evident,  to  the  point  that  we 
now  submit  to  your  Honor  the  motion  of  the  Attorney 
General  in  accordance  with  Section  210,  that  the  injunction 
herein  be  dismissed. 

The  Court :  The  court  feels — 

Mr.  Hopkins:  I  don’t  mean  to  interrupt,  your 
Honor. 

362-0  The  Court:  Proceed. 

Mr.  Hopkins :  I  merely,  for  the  record,  think  that 
it  should  be  clear  that  the  respondents  here — or  the  de- 


'■fendants,  as  they  have  been  variously  described — believe 
your  Honor,  as  they  have  consistently  believed  from  the 
original  instance,  that  the  settlement  has  been  reached 
within  the  purview  of  the  statute. 

We  show  by  formal  communication  addressed  to  the 
Attorney  General,  and  by  letter  signed  by  your  speaker  on 
April  17,  we  have  so  averred  and  declared.  We  so  averred 
and  declared  in  argument  before  your  Honor  and  in  the 
respondents  pleadings  on  the  issuance  of  the  preliminary 
injunction,  that  a  settlement  had  in  truth  and  in  fact  been 
reached.  That  being  so,  that  there  was — 

The  Court:  How  long  do  you  mean  it  will  last,  Mr. 
Hopkins  ? 

Mr.  Hopkins:  I  take  the  position,  sir,  as  we  did  in  the 
original  instance,  when  we  presented  to  your  Honor  on 
April  12,  the  action  of  the  defendants  that  it  was  in  good 
faith  without  restriction,  and  could  and  would  result  in 
immediate  return  of  production. 

We  so  averred  then  and  we  think  events  have  proved 
the  accuracy  of  our  statement.  We  take  the  same  position 
now :  that  the  action  of  the  defendants  or  respondents  here 
in  reaching  a  settlement  of  this  dispute  was  a  good- 
362-P  faith  then  and  it  is  good  faith  now,  and  that  the 
duty  of  the  Attorney  General  as  he  seeks  to  dis¬ 
charge  it  now  is  properly  before  this  court,  that  his  motion 
should  be  granted,  we  merely  say  that  it  is  a  long  delayed 
motion  that  should  have  been  made  in  the  defendants  view 
as  early  as  April  12  when  demand  was  made  and  reiterated 
on  April  17. 

The  Court:  The  defendant  took  the  position  that  there 
had  been  no  strike  as  far  as  that  is  concerned. 

Mr.  Hopkins:  We  agree  with  your  Honor.  That  is  the 
position  we  took. 

The  Court :  That  there  had  been  no  strike  and  no  action 
necessary  or  proper  for  the  court  to  take. 

Mr.  Hopkins :  We  took  the  position  that  a  settlement  had 
been  issued.  We  confirmed  that  on  April  17  in  formal 
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communication  to  the  Attorney  General  and  reiterated  it 
in  our  pleadings,  in  argument  before  this  court  at  the  time 
the  government  moved  for  the  issuance  of  the  preliminary 
injunction.  We  say,  sir,  in  substance  now  that  the  intent 
of  the  statute  is  that  a  settlement  being  reached — and  we 
aver  factually  that  it  is  reached  and  has  been  for  some¬ 
time — that  it  is  the  duty  of  the  Attorney  General  to  make 
the  motion  and  we  submit  the  respondent  supported  the 
motion. 

The  Court:  Assuming  as  the  court  does  assume  the  ac¬ 
tion  of  the  government  is  based  largely  on  the  con- 
362-Q  cept  that  there  is  no  element  of  vendictivenessj  in 
any  part  of  these  proceedings,  is  highly  commend¬ 
able,  and  the  court  has  no  reason  whatever  to  suppose  that 
there  will  be  any  resumption  of  this  strike,  and  the  court 
has  no  reason  to  question  the  good  faith  of  the  defendants. 

The  question  is  whether  or  not  the  motion  at  this  tipie 
is  appropriate.  If  it  is  appropriate  the  Court  has  to  obey 
it  because  the  law  says  so.  The  law  says  that  if  a  motion 
is  made,  it  it  is  made  in  accordance  with  the  statue,  the 
court  must  dismiss  the  injunction. 

In  the  opinion  of  one  of  the  three — what  are  they?  trus¬ 
tees — negotiators — what  are  they  called? 

Mr.  Morison:  Trustees,  sir. 

The  Court:  In  the  opinion  of  one  of  the  trustees — Mr. 
Lewis — an  agreement  has  been  reached.  In  the  opinion 
of  Senator  Bridges  the  agreement  has  been  reached.  In 
the  opinion  of  Mr.  VanHorn  it  has  not  been  reached  as  the 
court  understands  it — the  court  knew  nothing  about  it  ex¬ 
cept  what  the  newspapers  said — Mr.  VanHorn  filed  plead¬ 
ings  in  this  court  to  declare  that  the  proceedings  are  npll 
and  void  and  of  no  effect.  That  has  been  posed  by  ]^r. 
Lewis. 

The  question  is  now  pending  in  court,  so  the  only  thing 
the  court  has  to  decide  is  whether  or  not  this  motion  is 

i 

premature. 

Mr.  Morison:  Would  your  Honor  like  to  hear  me  bn 
that? 


362-K  The  Court :  Yes. 

* 

Mr.  Morison :  The  point  that  I  had  made  op  that, 
your  Honor,  is  thatwhatever  the  outcome  of  that  litigation 
may  be,  insofar  as  the  possibility  of  a  strike  occurring, 
there  is  no  evidence  th&t  that  wfil  result,  that  insofar  as 
the  membership  of  the  defendant  union  are  concerned, 
they  are  back  at  work  and  will  conform  to  the  work  condi¬ 
tions  under  the  existing>  contract,  will  not  strike,  regard¬ 
less  of  the  outcome  of  that  litigation. 

By  the  same  token,  they  are  beneficiaries.  They  are  not 
directly  involved  in  that  litigation.  It  is  a  trust  fund. 
They  are  beneficiaries.  .  But  the  evidence  is  clear  here, 
your  Honor,  as  far  as  we  are  able  to  ascertain,  that  the 
result  of  that  would  not  give  occasion  to  a  further  dispute, 
regardless  of  how  the  court  may  finally  find  on  those  plead¬ 
ings,  which  in  turn  would  result  in  the  issue,  which  is  cov¬ 
ered  by  the  Labor  Management  Relations  Act  Emergency 
Section,  towit,  another  strike.  It  seems  to  me,  sir,  that 
that  was  the  essence  that  we  had,  your  Honor,  that  that  is 
the  essential  part  of  this.  There  is  no  disagreement. 

The  Court:  The  court  doesn’t  think  there  is  any  force  in 
your  statement  at  all  except,  sir,  that  the  court  appreciates 
your  desire  to  evidence  absolutely  no  animosity  and  no  de¬ 
sire  to  go  any  further  than  you  have  to  go  in  order  to 
serve  the  public  interest. 

362-S  Now,  this  motion — this  last  motion — is  something 

that  I  had  no  idea  I  would  be  called  upon  to  pass 
upon.  As  I  said  before,  the  statute  is  perfectly  clear  that 
if  the  time  has  come  for  the  motion  to  be  made  under  Sec¬ 
tion  210,  the  court  has  to  grant  the  motion.  The  court 
would  like  to  have  a  brief  on  it  before  passing  upon  it. 

Mr.  Morison:  We  'will  be  delighted  to  submit  one,  your 
Honor,  as  soon  as  we  can. 

The  Court:  All  right.  The  court  will  hold  it  under  ad¬ 
visement. 

Mr.  Morison :  Thank  you,  sir. 
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,  _  i 

Wednesday,  June  23, 1948 

362-U  Washington,  D.  C.  .  j 

The  above-entitled  cause  came  on  for  hearing  before  As¬ 
sociate  Justice  T.  Alan  Goldsborough  at  10  o’clock  a^  m. 
Appearances : 

On  behalf  of  the  United  States  of  America: 

H.  G.  Morison, 

Assistant  Attorney  General. 

Howard  C.  Wood, 

Attorney,  Department  of  Justice. 

On  behalf  of  the  International  Union,  United  Mine 
Workers  of  America,  et  al: 

Harrison  Combs. 

M.  E.  Boiarsky. 

362- V  PROCEEDINGS  j 

Mr.  Morison:  If  your  Honor  please,  the  United  States 
would  like  again  to  renew  its  motion  in  Case  No.  1379^-48, 
United  States  of  America  versus  International  Union, 
United  Mine  Workers  of  America,  et  al. 

The  Court:  That  is  the  motion  to  dismiss  the  injunction? 
Mr.  Morison :  Yes,  your  Honor. 

The  Court.  The  Court  thinks  that  matter  was  settled 
yesterday,  and  your  motion  is  granted. 

Mr.  Morison:  May  counsel  approach  the  bench,  your 
Honor? 

The  Court:  Certainly. 

(Counsel  for  both  sides  approached  the  bench  and  con¬ 
ferred  with  the  Court  as  follows :) 

Mr.  Morison:  I  wish  to  submit  this  formal  order  for 
your  Honor’s  signature. 

(An  order  dismissing  the  injunction  was  handed  to  the 
Court  by  Mr.  Morison.) 

i 

The  Court:  Any  objections,  gentlemen? 

Mr.  Combs :  No,  we  have  no  objection. 

The  Court :  All  right,  sir.  I  will  sign  the  order. 
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EXHIBITS. 

Plaintiff’s  Exhibit  No.  1. 

[Note:  Executive  Order  No.  9939  is  omitted  inasmuch 
as  it  appears  as  Exhibit  C  to  Verified  Complaint,  Appendix 
page  38.  Reference  thereto  is  now  made,  use  thereof  to 
be  made  as  if  printed  at  this  ..point.] 

Plaintiff’s  Exhibit  No.  2. 

>  ■ 

4  M 

[Note:  Verified  Report  of  Board  in  Inquiry  is  omitted 
inasmuch  as  it  appears  as  Exhibit  D  to  Verified  Complaint, 
Appendix  page  39.  Reference  thereto  is  now  made,  use 
thereof  to  he  made  as  if  printed  at  this  point.] 

Plaintiff’s  Exhibit  No.  3. 

[Note:  President’s  Letter  of  Direction  dated  April  3, 
1948  is  omitted  inasmuch  as  it  appears  as  Exhibit  B  to 
Verified  Complaint,  Appendix  page  37.  Reference  thereto 
is  now  made,  use  thereof  to  be  made  as  if  printed  at  this 
point.] 


Wtotlff*  Exhibit  Jo. 

BY  DISTRICTS  OF  TEgGRAMS  HEPQRTINQ  MOBK  STOPPAGES.  BY  DUBS 


March  13  (Saturday) 


%T9h  15  OfrBtar) 


March  16  (Tpesday) 


J»^cb 


March  18  (Thursday) 


■total 


BUtalt 


QggPWlfP  ,  ^flfy  SjBO.fgMI  59EBNA9S. .  Mjflog^.Bmplgjseg  Companies  Minos  SagOcyccg  Companies  Minos  Employees  Companies  Mine? _ EgriMMI 


1  (Central  Pennsylvania  &  Maryland' 

- 

- 

- 

10 

19 

7,782 

22 

32 

10,714 

20 

28 

8, 474 

4 

7 

694 

56 

86 

27,664 

2  (Meat era  Pennsylvania) 

4 

1 

4,207 

6 

13 

14,579 

14 

25 

11,090 

3 

- 

1,672 

3 

1 

203 

30 

40 

31,751 

3  (Morthen  Meat  Virginia) 

1 

1 

204 

2 

13 

3,797 

6 

30 

10,253 

3 

9 

1,623 

~ 

- 

- 

12 

53 

15,877 

4  (Ohie) 

2 

3 

570 

1 

15 

5,590 

2 

4 

875 

1 

2 

411 

1 

1 

356 

7 

25 

7,602 

6  (Pknhardle  of  Meat  Virginia) 

- 

3 

1,480 

- 

2 

351 

2 

2 

1,527 

- 

- 

- 

- 

- 

- 

2 

7 

3,358 

7  (Southern  Mo.  1) 

3 

8 

3,002 

9 

36 

12,604 

2 

17 

3,716 

1 

4 

771 

- 

- 

- 

35 

65 

20,093 

8  (Socrthera  Bo.  2) 

18 

34 

6,324 

37 

119 

37,438 

23 

62 

20,918 

2 

5 

2,531 

- 

- 

- 

80 

200 

67,201 

9  (Meat  Kentucky) 

a* 

- 

- 

3 

6 

1,148 

3 

11 

1,873 

1 

- 

46 

- 

- 

- 

7 

17 

3,067 

10  (Illinois) 

- 

2 

920 

2 

24 

10,499 

3 

7 

977 

- 

- 

we 

- 

- 

- 

5 

33 

12,386 

11  (Indiana) 

- 

- 

- 

1 

- 

376 

3 

11 

2,456 

2 

1 

193 

1 

1 

37 

7 

13 

3,062 

13  (Alabama) 

1 

3 

603 

14 

3 

8,811 

7 

2 

7,207 

1 

me 

53 

- 

- 

- 

23 

8 

16,674 

14  (Arkansas  -  Oklahoma) 

1 

- 

20 

1 

- 

65 

6 

- 

250 

1 

1 

153 

2 

- 

347 

11 

1 

635 

15  (Southwestern) 

- 

- 

- 

- 

- 

- 

1 

1 

148 

4 

- 

464 

1 

1 

90 

6 

2 

702 

16  (Barthera  Colorado) 

- 

- 

- 

- 

2 

120 

1 

10 

1,003 

- 

- 

- 

- 

- 

we 

1 

12 

1,323 

17  (Southern  Colorado  A  Maw  Mexico) 

- 

1 

104 

- 

- 

- 

10 

9 

1,884 

1 

6 

1,734 

- 

1 

58 

11 

17 

3,780 

19  (Myoadng) 

- 

- 

mm 

- 

1 

69 

4 

4 

3,665 

- 

- 

We 

- 

- 

- 

4 

5 

3,734 

20  (Utah) 

- 

- 

- 

- 

1 

727 

6 

2 

2,769 

5 

- 

621 

- 

- 

ew 

11 

3 

4,117 

22  (Montana) 

- 

- 

WO 

- 

- 

- 

2 

1 

334 

2 

1 

275 

- 

- 

- 

4 

2 

609 

23  (Mashingtan) 

- 

- 

- 

- 

- 

- 

aw 

- 

we 

3 

1 

382 

5 

- 

744 

8 

1 

926 

Total 

30 

36 

17,434 

86 

254 

103,946 

117 

230 

81,659 

50 

58 

19,203 

17 

12 

2,129 

300 

590 

224,371 

- 

..  ^ 


1/  Oowpenlaa  arc  ah  ora  only  where  the  of  thocc  companies  were  act  reported  separately. 

2j  Other  companies  and  does  reported  work  stoppages  as  follows*  District  Bo.  It  March  18  —  1  »rfw«»  employing  118  men;  March  19-2  companies  and  2  mines  employing  a  total  of  253  men;  March  20  —  1  company  and  1  wine 
alloying  161  wen;  March  22  —  1  wine  employing  207  soj  March  23  —  2  companies  employing  28  men;  Marrti  25  —  1  company  employing  37  men;  In  addition  the  mines  of  three  companies  employing  a  total  of  1*785  men  stopped 
werk  over  the  period  March  32-17,  and  cne  mine  employing  21  men  reported  that  it  worked  one  day  each  week  for  emergency  coal.  District  Ho,  2t  March  19-2  companies  employing  49  ®e*u  District  Bo.  lOt  March  30-1  mine 
alloying  30  amn;  March  31  —  1  sdns  employing  42wen.  District  Mo.  13 x  The  mines  of  cne  coapany  employing  a  total  of  1,424  men  stopped  work  over  the  period  March  15-38.  District,  jj o_,_  34 1  March  21  —  1  company  amploying 
31  men;  March  29-1  company  employing  34  men.  District  Mp,  17 1  March  20  —  1  company  employing  4  man.  District  Mo.  19*  March  20-1  mins  employing  31  men.  District  Bp,  23*  March  19  -  1  coapany  employing  35  man. 


Plaintiff’s  Exhibit  No.  6 


[This  exhibit  is  not  printed  but  will- be  furnished  to  the 
Court  at  hearing.] 

911  Plaintiff’s  Exhibit  No.  7 


ESTIMATED  PERCENTAGE  OF  THE  NUMBER  OF  PLANTS  OR  RE¬ 
TAIL  YARDS  THAT  WOULD  EXHAUST  THEIR  STOCK  PILES 
OF  BITUMINOUS  COAL  IN  15  DAY  INTERVALS,  BASED  UPON 
STOCKS  AS  OF  MARCH  1,  1948,  AND  DAILY  AVERAGE  RATE  OF 
CONSUMPTION  PREVAILING  IN  FEBRUARY  1948 


Consumer  Group 

Electric  power  utilities 
Byproduct  coke  plants  . . . . 
Steel  and  rolling  mills  . . . . 

Railroads  (class  I)  . 

Cement  mills  . 

Other  industrials  . 

Retail  yards  . 

•  #  •  * 


Percentage  of  the  number  of  plants  or 
retail  yards  that  would  exhaust  their 
stock  piles  of  bituminous  coal  within : 

i 


15  days 

30  days 

45  days 

60  days 

i 

17 

36 

56 

67 

14 

56 

72 

88 

29 

56 

73 

82 

27 

69 

87 

!  91 

15 

36 

58 

72 

18 

43 

61 

i  77 

74 

91 

96 

;98 

• 

• 

•  • 

i 

• 

912  Plaintiff’s  Exhibit  No.  8 

BITUMINOUS  COAL  IS  THE  SOURCE  OF  APPROXIMATELY  40 
PERCENT  OF  THE  ENERGY  CONSUMED  IN  THE 
UNITED  STATES 


Energy  from  Mineral  Fuels  and  Water  Power,  1946  and  1947 
(In  trillions  of  British  thermal  units) 


19461 

19472 

1 

trillion  BTU 

Percent 

trillion  BTU 

Percent 

Bituminous  coal 

13,900 

38.7 

15,200 

39.7 

Anthracite  coal 

1,700 

4.6 

1,600 

4.1 

Petroleum 

10,900 

30.4 

11,700 

30.5 

Natural  gas 

5,200 

14.5 

5,800 

15.1 

Water  power 

4,300 

11.8 

4,000 

16.4 

36,000 

100.0 

38,300 

106.0 

1  U.  S.  Department  of  the  Interior,  Bureau  of  Mines. 

2  Estimates  of  U.  S.  Department  of  Commerce  based  on  changes  in  pro¬ 
duction  from  1946  to  1947. 

Note:  Due  to  rounding  detail  does  not  necessarily  add  to  totals. 


**.n 
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Plaintiff’s  Exhibit  No.  9. 

[Note:  Table  1  to  Affidavit  of  David  Bruce  (Exhibit  F 
to  Verified  Complaint)  is  omitted  inasmuch  as  it  appears  at 
Appendix  page  63.  Reference  thereto  is  now  made,  use 
thereof  to  be  made  as  if  printed  at  this  point.] 

914  Plaintiff’s  Exhibit  No.  10 

TABLE  — .  ESTIMATED  TONNAGE  AND  AVERAGE  DAYS’  SUPPLY 
OF  BITUMINOUS  COAL  IN  STOCK  HELD  BY  MAJOR  USERS  FOR 
SELECTED  PERIODS 

March  1, 1947  March  1, 1948 

Millions  Average  Millions  Average 
of  tons  day ’s  supply  of  tons  day ’s  supply 


Electric  power  utility  plants 

13.5 

57 

14.9 

55 

Railroads,  Class  I 

7.7 

23 

6.9 

22 

By-product  coke  ovens 

6.6 

26 

8.8 

33 

Steel  plant  and  rolling  mills 

1.0 

31 

1.0 

28 

Cement  mills 

.9 

41 

1.0 

45 

Other  industrial  users 

16.0 

39 

14.7 

39 

Total — Industrial  users 

45.7 

34 

47.3 

39 

Retail  coal  dealers 

2.1 

5 

1.2 

3 

Grand  Total 

47.8 

27 

48.5 

28 

Source:  Bureau  of  Mines,  U. 

•  *  •  • 

S.  Department  of  Interior. 

•  *  * 

• 

• 
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Plaintiff**  Exhibit  *6.. 


Interactional  Coal  Trad*.  Tol.  1?.  So.  3 


Table  2  United  State*  export*  of  anthracite,  hi turn! none  coal,  coke _  and  brlijoate, 
by  oontlaantal  group*  and  coontrle*  of  daatlnatlon,  January  j9*g 
ooaparad  with  January  19*7  1/  tSSLttllAXT  n  GUESS 


Country  of  aoatlaatloa 


Spanlnh  Africa,  n.e.e 
trench  Veat  Africa  .. 


total  ncta . 


11*4  hy  Z.  M.  White*  Ida.  An 
lareea  of  the  Caneoa. 

Zj  Jvr  19*7.  Include*  certain  territory  near 
l]  Tor  19*7.  lnolnde*  Lebanon. 

*/  ^  19*7,  1*r laded  Trana-Jordaa. 

5/  Tor  19*#.  territory  llatl^*. 


ka  Section. 

under  Ta*o*l*rla  and  the  Tree  Territory  of  Trleet*. 


F  i 


Sl  tr.CI  dee  lev' 


APR  %  d  1348 

Vj&I  H.  H'JlL.  CiSii 


461 


917  Plaintiff’s  Exhibit  No.  13 

Title  32 — National  Defense 

Chapter  VIII — Office  of  International 
Trade,  Department  of  Commerce 
Subchapter  B — Export  Control 
Part  800 — Orders  and  Delegations  of 
Authority 

ORDER  SUSPENDING  BITUMINOUS  COAL  I 
EXPORT  LICENSES 

It  is  hereby  ordered;  That,  effective  March  22,  1948,  at 
12:01  a.  m.  eastern  standard  time,  all  outstanding  export 
licenses  theretofore  issued  authorizing  the  exportation  of 
bituminous  coal,  Schedule  B  No.  500200,  are  hereby  j  sus¬ 
pended  until  further  notice. 

Notwithstanding  the  foregoing,  such  export  licenses  may 
be  used  to  export  bituminous  coal  which  is,  prior  to  the 
effective  date  of  this  order,  either  in  the  port  area  or  in 
transit  to  a  port  of  exit  pursuant  to  actual  orders  for 
export. 

(Sec.  6,  54  Stat.  714,  55  Stat.  206,  56  Stat.  463,  58  Stat. 
671,  59  Stat.  270,  60  Stat.  215,  61  Stat.  214,  61  Stat.  £21; 
Pub.  Law  395,  80th  Cong. ;  50  U.  S.  C.  App.  and  Sup.^701, 
702 ;  E.  O.  9630,  Sept.  27,  1945,  10  F.  R.  12245 ;  E.  O.  9919, 
Jan.  3, 1948,  13  F.  R.  59) 


Dated :  March  19,  1948. 

Francis  McInttbe, 

Assistant  Director , 

Office  of  International  Trade. 

[F.  R.  Doc.  48-2599;  Filed,  Mar.  23,  1948  ;  8:59  a.  in.] 


Plaintiff’s  Exhibit  No.  14. 


[This  exhibit  is  not  printed  but  will  be  furnished  to  the 
Court  at  hearing.] 
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Plaintiff’s  Exhibit  No.  15. 

[This  exhibit  is  not  printed  but  will  be  furnished  to  the 
Court  at  hearing.] 

•  ••••••••• 


925  Plaintiff’s  Exhibit  No.  16 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
undersigned  counsel  for  the  parties  specified  in  the  above 
caption,  that  a  copy  of  any  of  the  documents  listed  below 
may  be  offered  in  evidence  at  any  hearings  or  trials  held  in 
the  above  numbered  action,  as  if  it  were  the  original,  with¬ 
out  further  proof  as  to  its  identity  or  authenticity,  reserv¬ 
ing  the  right  to  the  parties  hereto  to  object  to  its  admission 
on  any  of  the  grounds  on  which  the  parties  might  object  to 
the  admission  of  the  original  thereof: 

1.  Copy  of  National  Bituminous  Coal  Wage  Agreement 
of  1947  attached  as  Exhibit  A  to  Government’s  “Complaint 
for  Injunctive  Relief”; 

2.  The  Constitution  of  the  International  Union,  United 
Mine  Workers  of  America,  with  all  amendments; 

3.  Letter  of  January  20,  1948  from  Mr.  John  L.  Lewis 
to  Mr.  Benjamin  Fairless  and  Mr.  George  M.  Humphrey; 

4.  Letter  of  January  24,  1948  from  Mr.  B.  F.  Fairless  to 
Mr.  John  L.  Lewis  in  reply  to  the  latter’s  letter  of  January 
20,1948; 

5.  Letter  of  January  28,  1948  from  Mr.  George  M. 
Humphrey  to  Mr.  John  L.  Lewis; 

6.  Letter  of  January  30,  1948  from  Mr.  John  L.  Lewis 

to  Messrs.  Fairless  and  Humphrey; 

926  7.  Letter  of  February  5,  1948  from  Mr.  B.  F. 

Fairless  to  Mr.  John  L.  Lewis ; 

8.  “Notice”  of  February  2,  1948  from  Mr.  John  L. 
Lewis  to  all  signatories  to  the  National  Bituminous  Coal 
Wage  Agreement  of  1947 ; 


463 


9.  Letter  of  March  12, 1948  from  Mr.  John  L.  Lewis  ‘‘‘To 
the  Officers  and  Members  of  all  Local  Unions  in  All  Bitu¬ 
minous  Districts  of  the  United  States”; 

10.  Telegram  of  March  20,  1948  from  Cyrus  S’.  Ching, 
Director  of  Federal  Mediation  and  Conciliation  Service, 
to  United  Mine  Workers  of  America,  requesting  a  confer¬ 
ence  in  his  office ; 

11.  Memorandum  from  “Lewis”  to  “Ching”  dhted 
March  20,  1948  accepting  invitation  to  conference; 

12.  Written  proposal  of  Federal  Mediation  and  Concilia¬ 
tion  Service  submitted  to  Union  and  operators  at  meeting 
of  March  22,  1948 ; 

13.  Letter  of  March  23,  1948  from  United  Mine  Workers 
of  America  to  Cyrus  S.  Ching; 

14.  Letter  of  April  3,  1948  from  Mr.  John  L.  Lewis  “To 
Officers  and  Members  of  All  Local  Unions  in  All  Bituminous 
Districts  of  the  United  States”; 

15.  Letter  from  Mr.  John  L.  Lewis  to  Judge  Sherman 
Minton,  dated  March  29,  1948; 

16.  Letter  dated  February  7,  1948,  from  Ben  Moreell, 
President  of  Jones  and  Loughlin  Steel  Corporation  to  Mr. 
John  L.  Lewis; 

17.  Telegram  dated  April  12,  1948,  Washington,  D.  C.> 
addressed  to  all  district  presidents  and  all  members  of  the 
International  Executive  Board,  UMWA,  in  all  bituminous 
coal  districts  of  the  United  States,  signed  by  John  L.  Lewis, 

president  of  UMWA; 

927  18.  Telegram  dated  April  12,  1948,  Washington, 

D.  C.  to  all  officers  and  members  of  all  local  unions  in 
all  bituminous  coal  districts  of  the  United  States,  signed  by 
John  L.  Lewis. 

H.  G.  Morison, 

Assistant  Attorney  General  of  the  U.  S. 

Joseph  M.  Friedman, 

1  \ 

Special  Assistant  to  the  Attorney  General. 

Counsel  for  the  Complainant, 
United  States  of  America. 


i 
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Welly  K.  Hopkins, 

T.  C.  Townsend, 

Hakrison  Combs, 

M.  E.  Boiarsky, 

Counsel  for  Respondents, 

International  Union,  United  Mine 
Workers  of  America,  and  John  L. 
Lewis,  as  President,  International 
Union,  United  Mine  Workers  of 
America. 

Plaintiff’s  Exhibit  No.  17. 

[Note:  This  exhibit  is  omitted  inasmuch  as  it  appears 
as  Exhibit  A  to  Verified  Complaint,  Appendix  pages  17-37. 
Reference  thereto  is  now  made,  use  thereof  to  be  made  as 
if  printed  at  this  point.] 

Plaintiff’s  Exhibit  No.  18. 

[This  exhibit  is  not  printed  but  will  be  furnished  to  the 
Court  at  hearing.] 

Plaintiff’s  Exhibit  No.  19. 

[Note:  Letter  of  Lewis  to  Fairless  and  Humphrey,  dated 
January  20,  1948,  is  omitted  at  this  point  inasmuch  as  it 
appears  as  Exhibit  A  to  the  Affidavit  of  John  L.  Lewis, 
dated  April  7,  1948,  Appendix  pages  98-99.  Reference 
thereto  is  now  made,  use  thereof  to  be  made  as  if  printed 
at  this  point.] 
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1043  Plaintiff’s  Exhibit  No.  20 

j 

Filed  Apr  29  1948 

UNITED  STATES  STEEL  CORPORATION 

71  Broadway,  New  York  6,  N.  Y. 

Office  of  the  President 

January  24,  i.948 

Mr.  John  L.  Lewis,  President 
United  Mine  Workers  of  America 
United  Mine  Workers’  Building 

Washington,  D.  C.  j 

Dear  Sir: 

I 

j 

“I  have  your  letter  of  January  20, 1948,  addressed  jointly 
to  Mr.  George  M.  Humphrey  and  myself. 

“Your  letter  contains  a  serious  and  obvious  error |  re¬ 
garding  my  participation  in  the  negotiation  which  led  to 
the  Bituminous  Coal  Wage  Agreement  effective  Juty  1, 
1947.  As  I  stated  to  you  at  that  time,  I  spoke  only  for 
the  coal  mining  subsidiaries  of  United  States  Steel  Cor¬ 
poration,  which  normally  produce  about  five  percent  of  the 
total  bituminous  coal  production  of  the  country.  My  asso¬ 
ciate,  Mr.  Harry  M.  Moses,  President  of  H.  C.  Frick  Cjoke 
Company,  a  U.  S.  Steel  subsidiary,  represented  a  group  of 
so-called  “captive  mine  operators”,  consisting  of  mine  op¬ 
erators  who  are  also  manufacturers  of  steel  and  who  pro¬ 
duce  less  than  ten  percent  of  the  total  coal  production  of  the 
country.  Neither  Mr.  Moses  nor  I  represented  anyone  else, 
and  in  view  of  what  was  then  definitely  stated  I  am  sure  you 
can  have  no  misunderstanding  on  this  point. 

“It  is  regrettable  that  the  Welfare  and  Retirement  Fund 
created  by  this  contract  has  not  yet  begun  to  function. 
However,  this  has  happened  not  because  of  any  default  on 
the  part  of  the  signatories  to  the  contract,  but  rather  be¬ 
cause  the  three  Trustees  of  the  Fund,  of  which  you  are  one, 
have  been  unable  to  agree  upon  a  program.  Under  the 
terms  of  the  contract,  the  Fund  is  to  be  operated  by  these 
three  Trustees. 
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“It  is  my  understanding  that  at  the  time  the  contract  was 
negotiated  our  representatives  pointed  out  to  you  that  the 
sound  and  sensible  way  of  establishing  the  Welfare  and  Re¬ 
tirement  Fund  was  to  agree  upon  the  detailed  basis  of  bene¬ 
fits  by  negotiation  at  the  time  and  as  a  part  of  establishing 
the  Fund.  The  Taft-Hartley  Act  makes  provision  for  this. 
It  is  also  my  understanding  that  only  your  insistence  caused 
the  adoption  of  the  procedure  of  delegating  authority  to  the 
Trustees  to  determine  the  detailed  basis  of  benefits.  It  is 
unfortunate  that  the  Trustees,  following  your  course,  were 
unable  to  agree  and  that  the  neutral  Trustee,  as  I  learned 
from  your  letter,  has  resigned  -without  the  detailed  basis 
having  been  adopted. 

‘  *  I  am  advised  that  the  contract  prescribes  the  machinery 
to  be  followed  in  appointing  a  successor  neutral  Trustee, 
namely,  that  the  two  remaining  Trustees  select  the  newT 
neutral  Trustee  and  that  the  Board  of  Trustees,  as  so 
constituted,  then  proceed  to  carry  out  the  provisions  of  the 
contract  relative  to  the  operation  of  the  Fund.  Contrary 
to  your  assertion  with  respect  to  another  provision  of  the 
contract  relating  to  disputes  generally,  I  am  advised  that 
the  contract  sets  forth  an  exclusive  procedure  for  resolv¬ 
ing  any  disputes  regarding  the  Fund.  It  seems  to  me  that 
any  disputes  relating  to  the  Fund  should  be  resolved  in  the 
manner  prescribed  by  the  provisions  of  the  contract  relat¬ 
ing  to  the  Fund. 

“But  I  recognize  from  the  tenor  of  your  letter  that  you, 
as  one  of  the  Trustees,  wdll  no  longer  endeavor  to  carry 
out  these  provisions  of  the  contract  relating  to  the  Fund. 
Therefore,  in  order  to  get  the  Fund  promptly  in  actual 
operation,  I  have  the  following  suggestion  for  your  consid¬ 
eration. 

1044  “The  National  Bituminous  Coal  Wage  Agreement 
of  1947  provides  for  conferences  and  attendance  at 
such  conferences  by  all  signatories  thereto.  I  suggest  you 
confer  with  leaders  in  the  bituminous  coal  industry  for  the 
purpose  of  promptly  assembling  such  a  conference.  It 
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would  be  my  hope  that  such  a  conference  could  then  agree 
with  your  Union  upon  the  detailed  basis  upon  which  the 
benefits  of  the  Welfare  and  Retirement  Fund  shall  be  made 
available,  a  job  which  should  have  been  done  last  June.  If 
this  conference  is  convened  Mr.  Harry  M.  Moses,  President 
of  H.  C.  Frick  Coke  Company,  our  subsidiary,  will  attend 
as  our  representative. 

‘  ‘  Since  you  state  you  stand  ready  to  meet  and  to  discuss 
and  resolve  this  dispute  without  delay,  the  conference 
I  suggest  should  prove  to  be  fruitful. 

“Your  suggestion  that  Mr.  Humphrey  and  myself  at¬ 
tempt  to  resolve  this  matter  with  you  is  unacceptable.  Ap¬ 
parently  it  is  based  on  the  thought  on  your  part  that  Mr. 
Humphrey  and  myself  represent  the  bituminous  coal  in¬ 
dustry.  Since  this  is  not  true  and  never  has  been  true,  and 
since  I  am  not  a  Trustee,  I  cannot  properly  engage  in  the 
negotiations  regarding  the  Welfare  and  Retirement  Fund 
suggested  by  you.  This  can  properly  be  undertaken  only 
by  the  Trustee  of  such  Fund,  or,  if  the  contract  is  to  be 
supplemented  by  mutual  consent  of  all  signatories,  then 
by  the  signatories  to  the  contract  or  their  duly  authorized 
representatives. 

“One  further  point.  I  note  that  you  purport  to  give  an 
official  notice  to  Mr.  Humphrey  and  me.  If  you  desire  fo 
give  an  official  notice  for  any  purpose,  I  assume  such  notice 
should  be  given  to  the  parties  affected,  namely,  the  signa¬ 
tories  to  the  contract.  I  cannot  accept  the  notice  you  pur¬ 
port  to  give. 

“I  definitely  agree  with  your  statement  that  the  public 
interest  can  be  served  best  by  proper  and  prompt  resolu¬ 
tion  of  this  dispute.  In  view  of  that  public  interest  I  trust 
you  will  act  to  expedite  a  meeting  with  the  representatives 
of  the  bituminous  coal  industry. 

Very  truly  yours, 

i 

/s/  B.  F.  F  airless,  I 

President ” 
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1045  Plaintiff’s  Exhibit  No.  21 

January  28,  1948. 

Mr.  John  L.  Lewis,  President 
United  Mine  Workers  of  America 
United  Mine  Workers’  Building 
Washington,  D.  C. 

Dear  John: 

I  acknowledge  receipt  of  your  letter  of  January  20th.  I 
have  no  authority  to  speak  for  the  coal  industry.  Last 
year  I  was  called  in  during  an  emergency  to  help  solve  a 
particular  problem.  The  contract  which  wTas  made  at  that 
time  provides  the  methods  by  which  changes  in  the  contract 
may  be  considered  and  made. 

I  am  advised  that  Mr.  Van  Horn,  your  co-trustee,  has 
been  most  diligent  in  his  studies  as  to  what  uses  may  prop- 
erlv  be  made  of  the  Welfare  and  Retirement  Fund  and  is 
prepared  to  discuss  further  with  you  his  suggestions  as  to 
definite  terms  for  a  pension  plan.  The  law  provides  the 
procedure  for  settling  any  possible  disagreement  between 
the  two  trustees  as  to  the  uses  of  that  fund  by  the  selection 
or  appointment  of  a  third  and  impartial  arbitrator. 

I  am  not  authorized  to  speak  for  any  other  signatory  to 
the  agreement  or  contributor  to  the  Fund  in  the  matter  of 
renegotiating  the  terms  which  were  originally  agreed  upon. 

George  Love,  President  of  our  company,  met  with  you 
yesterday  and  expects  to  see  you  again  before  the  end  of  the 
w*eek  in  an  effort  on  our  part  to  explore  possibilities  of 
solving  this  problem  within  the  limits  of  the  law  and  the 
agreement. 

With  personal  regards, 

Sincerely  yours, 

/s/  George 
G.  M.  Humphrey. 


I 
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1046  Plaintiff’s  Exhibit  No.  22 

United  Mine  Workers  of  America 
United  Mine  Workers  Building,  Washington  5,  d.  a. 

January  30,  1948 

i 

Mr.  Benjamin  F.  Fairless 

71  Broadway 

New  York  6,  New  York 

Mr.  George  M.  Humphrey 
1300  Leader  Building 
Cleveland,  Ohio 

Dear  Sirs: 

“On  January  20th  you,  as  representatives  of  the  bitum¬ 
inous  coal  industry  and  as  joint  principals  in  the  negotia¬ 
tions  of  the  National  Bituminous  Coal  Wage  Agreement 
of  1947,  were  jointly  advised  that  a  dispute,  national  in 
scope  and  character,  involving  said  Agreement  had  arisen. 

“The  Mine  Workers  dissent  from  the  view’s  expressed  in 
your  respective  letters  of  January  24th  and  January  2Stli 
and  advise  you  that  the  dispute  continues  unresolved  and 
the  impairment  of  the  contract  unabated.  Accordingly  the 
United  Mine  Workers  of  America  reserve  the  right  at  Will 
to  take  any  independent  action  necessary  to  the  enforce¬ 
ment  of  the  contract. 

Very  truly  yours, 

| 

/s/  John  L.  Lewis 
President,  United  Mine 
Workers  of  America.” 


i 

i 

I 


i 
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1047  Plaintiffs  Exhibit  No.  23 

UNITED  STATES  STEEL  CORPORATION 
71  BROADWAY,  NEW  YORK  6,  N.  Y. 

Office  of  the  President  February  5,  1948 

Mr.  John  L.  Lewis,  President 

United  Mine  Workers  of  America 

United  Mine  Workers  Building 

Washington  5,  D.  C. 

Dear  Mr.  Lewis : 

“Your  further  letter  of  January  30,  1948,  addressed 
jointly  to  Mr.  George  M.  Humphrey  and  myself,  has  been 
received  by  me. 

“I  must  state  again  that  I  am  not  now  and  never  have 
been  a  representative  of  the  bituminous  coal  industry.  My 
participation  in  the  negotiation  of  the  National  Bituminous 
Coal  Wage  Agreement  of  1947  was  solely  on  behalf  of 
United  States  Steel  Corporation. 

“In  spite  of  your  dissent  from  the  views  expressed  in 
my  letter  to  you,  dated  January  24,  1948,  I  reaffirm  that 
letter  and  again  urge  that  the  suggestions  contained  there¬ 
in  receive  your  serious  consideration. 

Very  truly  yours, 

/s/  B.  F.  Fairless,  President77 

•  ••••••••* 

Plaintiff’s  Exhibit  No.  24. 

[Note  :  Lewis  Notice  of  February  2, 1948  is  omitted  inas¬ 
much  as  it  appears  as  Exhibit  B  to  Lewis  Affidavit  of  April 
7,  1948,  Appendix  page  101.  Reference  thereto  is  now 
made,  use  thereof  to  be  made  as  if  printed  at  this  point.] 

Plaintiff’s  Exhibit  No.  25. 

[Note:  Letter  of  March  12,  1948,  Lewis  to  Officers  and 
Members  of  Local  Unions,  is  omitted  inasmuch  as  it  appears 
as  Exhibit  C  to  Lewis  Affidavit  of  April  17, 1948,  Appendix 
pages  102-104.  Reference  thereto  is  now  made,  use  thereof 
is  to  be  made  as  if  printed  at  this  point.] 

•  ••••••••• 
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1051  Plaintiff’s  Exhibit  No.  26 

*  j 

FEDERAL,  MEDIATION  AND  CONCILIATION  SERVICE 
OFFICE  OF  THE  DIRECTOR 

MARCH  20,  1948 

JOHN  L.  LEWIS 

UNITED  MINE  WORKERS  OF  AMERICA 
UNITED  MINE  WORKERS’  BUILDING 
15TH  AND  I  STREETS,  N.W. 

WASHINGTON,  D.  C. 

IN  VIEW  OF  A  DISPUTE  WHICH  HAS  ARISEN  IN  THE  COAL  INDUSTRY 
RESULTING  IN  A  VERY  SUBSTANTIAL  CURTAILMENT  IN  COAL  PRO¬ 
DUCTION  AND  IN  VIEW  OF  THE  SERIOUS  CONSEQUENCES  TO  THE 
NATION,  I  AM  ASKING  YOU  TO  BE  PRESENT  AT  A  MEETING  TO  BE 
HELD  AT  THE  OFFICE  OF  THE  FEDERAL  MEDIATION  AND  CONCIJJA- 
TION  SERVICE,  WASHINGTON,  D.  C.  AT  2:30  P.M.  ON  MONDAY, 
MARCH  22.  THIS  TELEGRAM  IS  ADDRESSED  TO  YOU  AS  THE  REP¬ 
RESENTATIVE  OF  THE  UNITED  MINE  WORKERS  OF  AMERICA  AND 
SUCH  OTHER  OF  YOUR  REPRESENTATIVES  AS  YOU  MAY  DESIRI?  TO 
ACCOMPANY  YOU. 

CYRUS  S.  CHING,  DIRECTOR  j 
FEDERAL  MEDIATION  AND  CONCILIATION 
SERVICE 

CSC  :DW 


1052  Plaintiff’s  Exhibit  No.  27 

UNITED  MINE  WORKERS  OF  AMERICA 
UNITED  MINE  WORKERS  BUILDING 

i 

March  20, 1948 

Memorandum 

To :  Ching  i 

From:  Lewis 

Your  wire.  Obviously  you  think  time  is  expendable. 
The  group  of  individuals  whom  you  have  asked  to  ybur 
Monday  meeting  is  the  kept  outfit  that  hangs  around  the 
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Shoreham  Hotel  to  constitute  a  false  front  for  the  coal 
industry.  From  time  to  time  they  interrupt  their  luxurious 
life  at  that  inn  by  the  issuance  of  false  and  irresponsible 
press  statements.  They  are  the  same  outfit  who  for  eight 
months  have  dishonored  the  existing  agreement  in  the  coal 
industry.  It  is  preposterous  to  assume  that  any  progress 
will  be  made  at  your  Monday  meeting,  as  these  men  merely 
carry  out  the  instructions  of  their  principals. 

As  I  have  previously  advised  you,  there  are  a  half  dozen 
men  who  can  speak  with  finality  on  matters  of  policy  af¬ 
fecting  the  coal  industry.  They  are :  Messrs.  Fairless  of 
Steel;  Humphrey  of  M.  A.  Hanna;  Harriman  of  Union 
Pacific;  Buchanan  of  Old  Ben;  Francis  of  Island  Creek; 
and  Alexander  of  Pocahontas  Fuel.  You  may  recall  that 
last  year  Messrs.  Fairless  and  Humphrey  performed  such 
a  job  by  themselves. 

In  view,  however,  that  you  have  made  public  announce¬ 
ment  of  such  a  meeting,  and  with  every  desire  to  avoid  any 
discourtesy  to  you  personally,  the  United  Mine  Workers  of 
America,  out  of  deference  to  your  request,  and  purely  as  a 
matter  of  routine  procedure,  will  have  a  representative 
committee  present  at  your  meeting. 

/s/  Lewis 

L:C 

####****** 
1053  Plaintiff’s  Exhibit  No.  28 

MEMORANDUM  PROPOSAL  FROM  CYRUS  CHING, 
DIRECTOR,  FEDERAL  MEDIATION  AND  CON¬ 
CILIATION  SERVICE,  TO  CONFERENCE,  MON¬ 
DAY  AFTERNOON,  MARCH  22,  1948. 

This  is  presented  to  the  representatives  of  the  coal  oper¬ 
ators  and  the  United  Mines  Workers  of  America  as  a  basis 
for  resumption  of  operations  in  the  bituminous  coal  mines 
and  settlement  of  the  current  dispute  between  the  parties : 

(1)  The  United  Mine  Workers  of  America  will  under- 


take  to  do  everything  in  its  power  to  induce  the  miners 
immediately  to  resume  work. 

(2)  Upon  the  resumption  of  work  the  parties  will  im¬ 
mediately  get  together  for  the  purpose  of  agreeing  on  the 
membership  of  a  three-man  fact-finding  board  to  report  to 
the  Operators,  the  United  Mine  Workers  and  the  Board  of 
Trustees  on  all  of  the  issues  which  are  now  in  controversy. 
The  report  and  recommendations  of  the  fact-finding  board 
while  not  binding  upon  the  parties  will  be  used  as  a  basis 
for  the  collective  bargaining  procedure  set  forth  in  the 
national  agreement  between  the  operators  and  the  United 
Mine  Workers  of  America. 

If  the  parties  agree  to  this  proposal  but  are  unable  to 
agree  on  the  members  of  such  fact-finding  board,  this  Serv¬ 
ice  will  undertake  to  make  the  necessary  appointments.  | 

If  this  proposal  is  accepted,  I  am  wiring  Mr.  Van  Horn 
and  Mr.  Lewis  as  trustees  asking  them  to  meet  as  earlyj  as 
possible  for  the  purpose  of  activating  the  trust  fund  to 
whatever  extent  is  reasonable  and  practicable  to  do  so. 

•  *  *  *  *  *  *  *  •  * 

1054  Plaintiff’s  Exhibit  No.  29  j 

March  23,  1948 

Honorable  Cyrus  S.  Ching 
Director  of  the  Federal  Mediation  and 
Conciliation  Service 
Department  of  Labor 
Washington,  D.  C. 

| 

Dear  Sir: 

We  advise  you  further  in  relation  to  your  grotesque  offer 
of  yesterday. 

The  United  Mine  Workers  of  America  consider  that  the 
offer  was  made  to  aid  the  coal  operators,  who  have  dis¬ 
honored  their  agreement,  and  to  further  defraud  the  bene¬ 
ficiaries  of  the  Welfare  Fund.  We  could  not  therefore  Rec¬ 
ommend  its  acceptance  by  the  individual  mine  workersi 
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There  is  only  one  issue ;  i.e.,  shall  the  existing  agreement 
be  honored? 

Yours  truly, 

John  Owens 
John  T.  Jones 
W.  A.  Boyle 

Representing  United  Mine  Workers 
of  America . 

•  *••••***• 

Plaintiff’s  Exhibit  No.  30. 

[Note  :  Letter  of  April  3, 1948  is  omitted  inasmuch  as  if 
appears  as  Exhibit  D  to  Lewis  Affidavit  of  April  7,  1948, 
Appendix  pages  104-107.  Reference  thereto  is  now  made, 
use  thereof  to  be  made  as  if  printed  at  this  point.] 


1057  Plaintiff’s  Exhibit  No.  31 

Telegram  Dispatched  April  12,  1948,  to  Each  District 
President  and  All  Members  of  the  International 
Executive  Board  of  the  International  Union,  United 
Mine  Workers  of  America: 

THIS  MESSAGE  IS  FOR  YOUR  OFFICIAL  INFORMATION  AND  FOR  IM¬ 
MEDIATE  TRANSMISSION  TO  ALL  MEMBERS  OF  THE  UNION.  THE 
TRUSTEE  VACANCY  IN  THE  1947  WELFARE  FUND  HAS  NOW  BEEN 
FILLED  BY  THE  SELECTION  OF  THE  HONORABLE  H.  STYLES  BRIDGES 
WHO  HAS  ACCEPTED  THE  APPOINTMENT.  AN  EARLY  RESOLUTION 
OF  THE  QUESTIONS  AT  ISSUE  MAY  NOW  BE  EXPECTED.  YOUR  VOL¬ 
UNTARY  CESSATION  OF  WORK  SHOULD  NOW  BE  TERMINATED  AND 
YOUR  PROTEST  ENDED.  IT  IS  THE  BELIEF  OF  THE  INTERNATIONAL 
UNION  AND  YOUR  OFFICERS  THAT  THE  PRODUCTION  OF  COAL 
SHOULD  BE  RESUMED  FORTHWITH.  IT  IS  TO  YOUR  BEST  INTER¬ 
ESTS  AND  THOSE  OF  OUR  UNION  AND  THE  PUBLIC  WELFARE  THAT 
THIS  BE  DONE.  THEREFORE,  YOU  ARE  NOW  OFFICIALLY  ADVISED 
THAT  YOU  SHOULD  RETURN  TO  YOUR  USUAL  EMPLOYMENT  IM¬ 
MEDIATELY  UPON  RECEIPT  OF  THIS  TELEGRAM.  THIS  MESSAGE  IS 
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SENT  IN  BEHALF  OF  THE  INTERNATIONAL  UNION  AS  WELL  AS  IN 
MY  OFFICIAL  CAPACITY  AS  PRESIDENT. 

JOHN  L.  LEWIS 

PRESIDENT,  UNITED  MINE  WORKER# 
OF  AMERICA. 

•  *  *  •  •  •  •  •  •  • 

1058  Plaintiff’s  Exhibit  No.  32 

Telegram 

april  12,  1948. 

TO  ALL  LOCAL  UNIONS : 

I 

PENSIONS  GRANTED.  THE  AGREEMENT  IS  NOW  HONORED. 

JOHN  L.  LEWIS 

j 

•  *  •  #  •  •  •  #  •  • 

Plaintiff’s  Exhibit  No.  33A. 

I 

[This  exhibit  is  not  printed  but  will  be  furnished  to  the 
Court  at  the  hearing.] 

Plaintiff’s  Exhibit  No.  33B. 

[This  exhibit  is  not  printed  but  will  be  furnished  to  the 
Court  at  the  hearing.] 

Plaintiff’s  Exhibit  No.  34. 

[Note  :  Telegram  of  April  12,  1948,  Lewis  to  all  District 
Presidents,  etc.,  is  omitted  inasmuch  as  it  appears  as  Plain¬ 
tiff’s  Exhibit  No.  31,  Appendix  page  474.  Reference  theretq 
is  now  made,  use  thereof  to  be  made  as  if  printed  at  this 
point.] 

Plaintiff’s  Exhibit  No.  35. 

i 

[Note:  Telegram  of  April  12,  1948,  Lewis  to  all  Local 
Unions,  is  omitted  inasmuch  as  it  appears  as  Plaintiff’s  Ex¬ 
hibit  No.  32,  Appendix  page  475.  Reference  thereto  is  now 
made,  use  thereof  to  be  made  as  if  printed  at  this  point.] 

•  *  •  •  •  •  •  •  •  ;  • 
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1111  Excerpts  from  Plaintiff’s  Exhibit  No.  36. 

United  Mine  Workers  of  America  Welfare  and  Retirement 

Fund  of  1947 

Copy  of  Minutes  of  Meetings 

********** 

1112  RESOLUTION  NO.  1 

Resolved,  That  the  Welfare  and  Retirement  Fund  as  cre¬ 
ated  by  Sections  A,  B,  C,  and  D  of  the  National  Bituminous 
Coal  Wage  Agreement  of  1947,  effective  July  1,  1947  to 
June  30,  1948,  shall  hereafter  be  known  as,  The  United 
Mine  Workers  of  America  Welfare  and  Retirement  Fund 
of  1947,  with  headquarters  at  907  Fifteenth  Street,  North¬ 
west,  Washington,  D.  C. 

1113  RESOLUTION  NO.  2 

Resolved,  That  the  Board  of  Trustees  of  the  United 
Mine  Workers  Welfare  and  Retirement  Fund  of  1947,  as 
authorized  by  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947,  which  consists  of  Mr.  John  L.  Lewis  on  the 
part  of  the  United  Mine  Workers  of  America  as  Chairman, 
Mr.  Ezra  Van  Horn  on  the  part  of  the  Coal  Operators  and 
Mr.  Thomas  E.  Murray,  who  was  selected  and  agreed  by 
the  United  Mine  Workers  of  America  and  the  Coal  Oper¬ 
ators  to  be  the  third  and  neutral  Trustee,  shall  adopt  rules 
of  procedure  and  regulations  governing  the  administration 
of  the  trust  which  are  in  conformity  with  Section  302(c) 
of  the  Labor-Management  Relations  Act  of  1947,  and  which 
are  consistent  with  the  above  cited  Coal  Wage  Agreement. 

It  Is  Further  Resolved,  That  the  above  Board  of  Trus¬ 
tees  shall  be  empowered  to  employ  such  agents,  account¬ 
ants,  and  other  persons  as,  in  their  opinion,  are  necessary 
or  desirable  for  the  proper  administration  of  the  Fund  or 
to  advise  them  as  Trustees  and  for  such  compensation  as 
the  Trustees  may  deem  equitable. 
###*****•* 


477 


1117  RESOLUTION  NO.  5 

Resolved,  That  the  resignation  of  Mr.  Thomas  E.  Mur¬ 
ray,  Trustee  of  the  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund  of  1947,  be  hereby  accepted, 
effective  as  of  January  16,  1948. 

*  *  *  *  *  #  *  *  *  • 

1119  TENTH  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947— April  11,  1947,  Washington,  D.;  C. 

RESOLUTION  NO.  7  j 

Resolved,  That  the  Honorable  Styles  Bridges,  member 
of  the  United  States  Senate  from  New  Hampshire,  is  here¬ 
by  selected  as  Trustee  of  the  United  Mine  Workers!  of 
America  Welfare  and  Retirement  Fund  of  1947  bv  mutual 
agreement  by  and  between  Mr.  John  L.  Lewis  and  Mr.  Eizra 
Van  Horn,  Trustees  of  the  aforesaid  Fund. 

Be  It  Further  Resolved,  That  the  selection  of  the  abpve 
named  Trustee  and  his  acceptance  of  said  Trusteeship  was 
effective  as  of  April  10,  1948,  and  he  is  therefore  now  de¬ 
clared  qualified  to  perform  the  duties  and  functions  atten¬ 
dant  upon  his  Trusteeship. 

1120  TENTH  MEETING  OF  THE  TRUSTEES 

(SECOND  SESSION) 

United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — April  12,  1947,  Washington,  D.C. 

RESOLUTION  NO.  8  j 

Whereas,  under  the  “Labor-Management  Relations  Act 
of  1947”,  Title  III,  Section  302(c)(5)(C),  and  under  the 
terms  of  the  “National  Bituminous  Coal  Wage  Agreement 
of  1947”,  the  Trustees  of  the  “United  Mine  Workers!  of 
America  Welfare  and  Retirement  Fund  of  1947”  shall  des¬ 
ignate  a  portion  (which  may  be  changed  from  time  to  time) 
of  the  payments  herein  provided  as  a  separate  fund  to: be 
administered  by  the  said  Trustees  herein  described  and;  to 
be  used  for  providing  for  pensions  or  annuities  for  the 
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members  of  the  United  Mine  Workers  of  America  or  their 
families  or  dependents  and  such  other  persons  as  may  be 
properly  included  as  beneficiaries  thereunder ; 

Now,  Therefore  Be  It  Resolved,  that  there  be  and  is 
hereby  designated  a  separate  fund  to  be  used  for  provid¬ 
ing  pensions  or  annuities  for  the  members  of  the  United 
Mine  Workers  of  America,  or  their  families  or  dependents 
and  such  other  persons  as  may  be  properly  included  as 
beneficiaries  thereunder ;  that  there  be  and  there  is  hereby 
transferred,  set  aside  and  deposited  in  said  Fund,  pursu¬ 
ant  to  said  Act  and  said  contract,  the  sum  of  Five  Million 
Dollars  ($5,000,000)  out  of  payments  heretofore  made  to 
the  “United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947”;  that  said  Five  Million  Dollars  ($5,- 
000,000)  so  hereby  transferred,  set  aside  and  deposited  in 
said  Fund  shall  be  incremented  from  payments  already 
made  or  hereafter  to  be  made  to  the  “United  Mine  Work¬ 
ers  of  America  Welfare  and  Retirement  Fund  of  1947”, 
from  time  to  time  as  upon  review  by  the  Trustees  experi¬ 
ence  obtained  may  require;  that  said  Fund  shall  not  be 
subject  to  or  be  charged  with,  or  have  any  obligations  cre¬ 
ated  against  it,  or  be  subject  to  any  expenditures  or 
1121  withdrawals  of  any  kind  or  character  by  the  Trus¬ 
tees  other  than  withdrawals  for  the  payment  of  pen¬ 
sions  or  annuities  and  such  withdrawals  as  may  be  author¬ 
ized  by  said  Trustees  for  the  purposes  of  investment  or 
reinvestment  necessary  or  advisable  for  the  conservation 
and  protection  of  said  Fund,  or  for  the  purposes  of  the 
payment  of  reasonable  administrative  expenses,  including 
tax,  actuarial  and  legal  studies  if,  as  and  when  required, 
and  which  may  hereafter  by  the  Trustees  be  duly  author¬ 
ized. 

Be  It  Further  Resolved,  that  a  pension  of  $100  per 
month  shall  be  paid,  subject  to  amendment  or  modification 
at  any  time  as  experience  in  the  operation  of  the  fund  may 
dictate  or  require,  to  each  eligible  and  qualified  member 
of  the  United  Mine  Workers  of  America  who  on  May  29, 
1946,  attained  or  thereafter  attained  the  age  of  62  years 
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and  who  has  served  20  years  in  the  coal  industry  in  the 
United  States  and  who  has  retired  from  service  in  the 
bituminous  coal  industry  in  the  United  States  on  a  date 
subsequent  to  May  28,  1946 ;  that  the  effective  date  for  the 
payment  of  pensions  shall  be  as  of  the  date  that  the  mem¬ 
ber  of  the  United  Mine  Workers  of  America  has  retired 
from  the  bituminous  coal  industry  in  the  United  States 
after  attaining  the  age  of  62  years  and  has  served  20  years 
in  the  industry;  but  no  member  of  the  United  Mine  Work¬ 
ers  of  America  shall  be  eligible  or  qualified  for  a  pension 
in  accordance  with  the  foregoing  who  retired  from  the 
bituminous  coal  industry  in  the  United  States  prior  to  May 
29, 1946. 

Be  It  Further  Resolved,  that  at  the  earliest  practicable 
date  following  the  adoption  of  this  resolution  there  shall 
be  formulated  detailed  rules  and  regulations,  subject  1  to 
approval  by  the  Trustees,  to  effectuate  the  payment  of  said 
pensions  upon  the  terms  and  conditions  hereinabove  speci¬ 
fied  and  in  conformity  with  reasonable  and  proper  admin¬ 
istration  of  said  funds. 

Be  It  Further  Resolved,  that  the  Trustees  reserve  the 
right  to  modify,  include  or  amend  the  above  terms  and  con¬ 
ditions  at  any  time  both  as  to  the  amount  of  pension  pay¬ 
ments  and  the  qualifications  for  eligibility,  together 
1122  with  the  right  to  modify  or  amend  the  rules  and  reg¬ 
ulations  herein  above  provided  for,  as  upon  review 
by  the  Trustees,  experience  obtained  in  the  operation  of 
the  Fund  may  require. 

Be  It  Further  Resolved,  that  title  to  all  monies,  paid 
into  or  transferred  to  the  fund  herein  set  forth  shall  be 
vested  in  and  remain  exclusively  in  the  Trustees ;  that  said 
money  shall  in  no  manner  be  liable  for  or  subject  to  debts, 
contracts,  liabilities  or  torts  of  the  beneficiaries  of  such 
Fund;  and  that  no  benefits  or  moneys  payable  from  such 
Fund  shall  be  subject  in  any  manner  to  anticipation,  aliena¬ 
tion,  sale,  transfer,  assignment,  pledge,  encumbrance,  or 
charge,  and  any  attempt  so  to  anticipate,  alienate,  sell, 
transfer,  assign,  pledge,  encumber  or  charge  the  same  shall 
be  void. 
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1123  FIRST  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — July  15-16,  1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr.  W. 
L.  P.  Burke,  Counsel;  Miss  D.  L.  Henneke,  Secretary  to 
the  Board  of  Trustees ;  Captain  N.  H.  Collisson,  Trustee 
1946  Fund. 

********** 

3.  The  Trustees  then  unanimously  adopted  Resolution 
No.  1  and  No.  2  which  pertains  to  the  administration  of  the 

Fund  and  which  are  prefixed  hereto. 

********** 

1125  SECOND  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — September  3, 1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr.  W. 
L.  P.  Burke,  Counsel;  Miss  D.  L.  Henneke,  Secretary  to 
the  Board  of  Trustees ;  Captain  N.  H.  Collisson,  Trustee 
1946  Fund. 

********** 

2.  The  Trustees  then  discussed  securing  an  actuary  for 
the  pension  plan.  Trustee  Van  Horn  reported  that  as  yet 
none  had  been  selected  and  asked  Chairman  Lewis  for  his 
ideas  on  the  basic  concept  of  the  plan.  Chairman  Lewis 
suggested  a  retirement  pension  plan  starting  at  the  age  of 
sixty  (60)  years  at  One  Hundred  ($100.)  Dollars  per  month 
with  the  essential  requirement  being  20  years  service  in 
the  mines.  It  was  mutually  agreed  that  this  was  a  fair 
and  reasonable  standard;  that  the  selection  of  an  actuary 
should  be  accomplished  within  the  next  few  days  and  that 
Chairman  Lewis’  proposal  be  the  basis  of  the  actuarial 
computation. 

********** 

1126  4.  The  Trustees  decided  not  to  invest  the  monies 
accrued  thus  far  under  the  1947  coal  contract  upon 

the  advice  of  Counsel  wiio  pointed  to  the  requirements  of 
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the  Labor-Management  Relations  Act  and  the  National 

Bituminous  Coal  Wage  Agreement  of  1947. 

*  *  *  *  *  *  #  •  *  • 

1127  THIRD  MEETING  OF  THE  TRUSTEES  j 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — September  23, 1947,  Washington, D.C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas!  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr.jW. 
L.  P.  Burke,  Counsel;  Miss  D.  L.  Henneke,  Secretary  to 
the  Board  of  Trustees ;  Captain  N.  H.  Collisson,  Trustee 
1946  Fund. 

•  •  *  •  *  *  *  *  *  * 

1128  6.  The  Trustees  discussed  the  appointment  of  an 
actuary.  Trustee  Van  Horn  reported  that  an  actu¬ 
ary  would  be  selected  within  the  next  few  days.  Counsel 
for  the  Trustees  pointed  out  that  under  the  1947  coal  cpn- 
tract  which  was  drawn  in  conjunction  with  the  Taft-Hart- 
ley  Act,  and  as  cited  in  the  contract,  it  is  absolutely  necjes- 
sary  to  have  some  actuarial  basis  computed  prior  to  ex¬ 
penditures  from  the  Fund,  thus  an  actuarial  study  should 
begin  as  soon  as  possible,  as  the  Trustees  could  not  be 
legally  justified  in  investing  the  monies  accumulated  tins 
far  under  the  1947  contract  due  to  the  conditions  of  tliat 
contract  and  the  Taft-Hartley  Act  until  a  detailed  bdsis 
for  payments  of  monies  collected  under  the  1947  contract 
had  been  established  and  such  detailed  basis,  due  to  the 
very  terms  of  the  1947  coal  contract,  was  dependent  upion 
an  actuarial  study  and  the  establishing  of  an  actuarial 
basis.  In  connection  with  this  discussion  on  the  part; of 
the  Counsel,  Trustee  Murray  submitted  to  the  Trustees  a 
memorandum  from  his  attorney,  Mr.  Godfrey  Schmidt, 
recommending  that  the  funds  collected  thus  far  under  the 
1947  fund  should  be  invested  and  that  there  were  no  legal 
objections  to  same  insomuch  that,  in  his  opinion,  the  Taft- 
Hartley  Act  did  not  apply  to  the  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund  of  1947  as  estab¬ 
lished  by  the  1947  Coal  Wage  Agreement.  (Mr.  Godfrey 
Schmidt’s  memorandum  attached  hereto  as  Exhibit  III). 
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Trustee  Murray  then  requested  Mr.  Burke,  Counsel,  to  con¬ 
sult  with  the  legal  staff  of  the  United  Mine  Workers  con¬ 
cerning  this  point  which  Mr.  Burke  proceeded  to  do  and 
reported  back  to  the  Trustees  that  Mr.  Houck,  Mr.  Hopkins 
and  Mr.  Combs  of  the  legal  staff  of  the  United  Mine  Work¬ 
ers  were  also  of  the  opinion  that,  as  of  this  date,  the  funds 
accumulated  under  the  1947  contract  should  not  be  invested 
and  that  the  detailed  basis  of  payment  depended 
1129  upon  the  actuarial  study  and  should  be  first  estab¬ 
lished.  The  Board  of  Trustees  decided  that  these 
funds  should  not  be  invested,  but  however,  an  actuary 
should  be  appointed  as  soon  as  possible  with  the  view  of 
obtaining  enough  basis  from  him  to  compile  the  detailed 
basis  of  payment  from  the  Fund  prior  to  the  next  meeting 
of  the  Board  of  Trustees  in  order  that  the  funds  may  be 
invested.  Trustee  Van  Horn  again  assured  the  Trustees 
that  the  actuary  would  be  appointed  in  a  very  short  time. 
•  ••••••••• 

1132  10.  Trustee  Van  Horn  brought  up  the  employer- 
employee  relationship  as  it  pertains  to  the  Fund  and 

querried  as  to  the  legality  of  payments  to  miners  who  are 
employed  by  Operators  who  are  not  signatory  to  the 

1133  contract.  The  Legal  Counsel  advised  that,  in  his 
opinion,  such  payments  were  legal  and  further  ad¬ 
vised  that  he  would  check  further  into  the  matter. 

1134  FOURTH  MEETING-  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — November  17, 1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 
Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 
W.  L.  P.  Burke,  Counsel;  Captain  N.  H.  Collisson,  Trus¬ 
tee  1946  Fund. 

•  ••••••••• 

1139  6.  (e)  Actuary  Report. 

Report  prepared  by  Towers-Perrin,  Forster  & 
Crosby,  Inc.,  12  South  12th  Street,  Philadelphia,  Pa.,  of 


which  copies  had  been  transmitted  to  the  Trustees,  was 
discussed  and  in  connection  therewith  a  request  is  to  be 
presented  to  the  Federal  Social  Security  Board  for  a  mem¬ 
orandum  covering  their  actuarial  studies  and  research  for 
further  study  by  the  Trustees.  Mr.  J.  H.  Shreiner  and 
Mr.  St.  John  of  the  firm  of  Towers-Perrin,  Forster!  & 
Crosby,  Inc.,  appeared  at  the  meeting  and  were  directed 
by  the  Trustees  to  withhold  any  further  actuarial  studies 
on  their  part  pending  authorization  from  the  Trustees. 

(f)  Two  Resolutions  were  submitted  to  the  Trustees  (1) 
establishing  pension  plan  (which  is  appended  hereto  as 
Exhibit  V)  and  (2)  establishing  an  annual  audit  and  repbrt 
thereon  (which  is  appended  hereto  as  Exhibit  VI).  The 
Trustees  discussed  at  length  and  in  full  the  Resolution  re¬ 
garding  the  pension  plan.  Trustee  Murray  felt  that  such 
plan  could  not  be  adopted  until  there  was  a  proper  actu¬ 
arial  report,  such  report  being  mandatory  under  the  terms 
of  the  contract.  He  felt  that  insomuch  as  the  Resolution 
did  not  follow  the  actuarial  report  submitted  to  the  Trus¬ 
tees  by  Towers-Perrin,  Forster  &  Crosby,  Inc.,  that  the 
Trustees  could  not  at  this  time  adopt  the  Resolution  and 
pension  plan.  Chairman  Lewis  did  not  feel  that  the  actu¬ 
arial  report  submitted  was  accurate  and  requested  that  he 
and  Mr.  Burke  be  allowed  to  obtain  a  further  actuarial 
report  from  the  Social  Security,  therefore,  it  was  decided 
to  table  the  two  resolutions  pending  the  receipt  of  an  ac¬ 
tuarial  report  from  the  Social  Security  and  decision  of  the 
said  resolutions  were  withheld  at  this  time. 

i 

•  •  •  •  •  *  *  *  *  * 

1141  FIFTH  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — December  5, 1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 
Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 
W.  L.  P.  Burke,  Legal  Counsel;  Captain  N.  H.  Collissop, 
Trustee  1946  Fund. 
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1143  10.  Mr.  Burke,  Counsel,  again  submitted  to  the 
Trustees  for  adoption  a  Resolution  (Exhibit  V)  cov¬ 
ering  pension  plan  for  the  beneficiaries  of  the  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund.  He 
further  pointed  to  the  obligation  of  the  Trustees  to  so 
adopt  a  plan  which  was  explicit  in  the  National  Bituminous 
Coal  Wage  Agreement  of  1947.  The  Trustees  discussed 
the  matter  and  decided  to  table  resolution  until  December 
9,  the  date  of  their  next  meeting. 
#*#*•#**** 

1144  SIXTH  MEETING  OF  THE  TRUSTEES 

(FIRST  SESSION) 

United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — December  9,  1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 

Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 

Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 

W.  L.  P.  Burke,  Counsel. 

1.  Mr.  Burke,  Counsel,  again  submitted  the  resolution 
covering  a  pension  plan  for  the  beneficiaries  of  the  United 
Mine  Workers  of  America  Welfare  and  Retirement  Fund 
and  again  pointed  to  the  obligation  of  the  Trustees  to  adopt 
a  plan  and  that  insomuch  as  some  five  months  had  ensued 
since  the  Trustees  had  assumed  their  duties  and  obliga¬ 
tions,  due  diligence  in  their  duties  required  the  immediate 
adoption  of  the  resolution  which  covered  such  a  plan. 
Chairman  Lewis  stated  that  he  was  absolutely  in  favor  of 
the  plan  and,  as  employee  representative  of  the  United 
Mine  Workers  on  the  Board  of  Trustees  of  the  Welfare 
Fund,  he  considered  the  continued  refusal  of  the  employer 
representative  on  the  Board  of  Trustees  to  adopt  the  plan 
a  violation  of  the  terms  of  the  National  Bituminous  Coal 
Wage  Agreement  of  1947.  Trustee  Van  Horn  stated  that 
he  did  not  favor  the  plan  as  drawn  and  therefore  would 
not  vote  for  it.  The  Trustees  then  decided  to  table  the 
pension  plan  resolution. 

»•#•***•** 
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1145  SIXTH  MEETING  OF  THE  TRUSTEES 

(SECOND  SESSION) 

United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — December  10, 1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 
Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 
W.  L.  P.  Burke,  Counsel. 

j 

1.  Mr.  Burke,  Counsel,  again  submitted  the  pension  plan 
resolution  to  the  Trustees  and  their  decision  and  again 
pointed  to  their  liability  as  Trustees  to  activate  a  plan. 
Chairman  Lewis  stated  again  that  he  was  not  only  in  favor 
of  the  plan  but  he  felt  it  his  duty  as  Trustee  to  activate 
such  a  plan  with  due  diligence,  and  furthermore,  speakihg 
as  a  representative  of  the  United  Mine  Workers,  furthfer 
considered  the  refusal  of  the  employer  representative  on 
the  Board  of  Trustees  of  the  Welfare  Fund  to  activate  the 
plan  and  resolution  as  drawn,  a  violation  of  the  terms  6f 
the  National  Bituminous  Coal  'Wage  Agreement  of  1947.! 
Trustee  Van  Horn  stated  as  follows: 

“My  preliminary  objections  to  the  Resolution,  among 
others,  are  as  follows;  the  benefits  are  excessive,  it  does 
not  fully  comply  with  the  Labor-Management  Relations 
Act  of  1947  nor  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947,  among  other  things,  it  provides  benefits  for 
persons  not  parties  to  the  contract  or  covered  by  it;  per¬ 
sons  to  whom  benefits  are  not  permitted  under  the  law  to 
be  paid  or  persons  not  qualified  to  receive  benefits  and  the 
qualifications  for  benefits  are  not  proper.” 
*##**#***:• 

1146  SEVENTH  MEETING  OF  THE  TRUSTEES  | 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — December  18, 1947,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 
Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 
W.  L.  P.  Burke,  Counsel. 
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1.  Mr.  Burke,  Counsel,  again  submitted  the  resolution 
covering  the  pension  plan  for  the  beneficiaries  of  the 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund  and  again  pointed  to  the  obligation  of  the  Trustees 
to  adopt  a  plan  and  that  insomuch  as  some  five  months  had 
ensued  since  the  Trustees  had  assumed  their  duties  and 
obligations,  due  diligence  in  their  duties  required  the  im¬ 
mediate  adoption  of  the  resolution  which  covered  such  a 
plan.  Chairman  Lewis  stated  that  he  was  absolutely  in 
favor  of  the  plan  and,  as  employee  representative  of  the 
United  Mine  Workers  on  the  Board  of  Trusteees  of  the 
Welfare  Fund,  he  considered  the  continued  refusal  of  the 
employer  representative  on  the  Board  of  Trustees  to  adopt 
the  plan  a  violation  of  the  terms  of  the  National  Bitumin¬ 
ous  Coal  Wage  Agreement  of  1947.  Trustee  Van  Horn 
stated  that  he  did  not  favor  the  plan  as  drawn  and  there¬ 
fore  would  not  vote  for  it. 

Trustee  Murray  stated  that  as  a  Trustee  he  felt  abso¬ 
lutely  obligated  to  initiate  a  pension  plan  in  some  form  and 
due  diligence  as  a  Trustee  necessitated  immediate  action 
on  the  adoption  of  a  plan,  based  upon  a  proper  actuarial 
computation.  He  gave  to  Trustee  Van  Horn  and  Chairman 
Lewis  a  plan  which  he  considered  to  be  a  compromise 
(which  is  appended  hereto  as  Exhibit  VII)  and  requested 
that  Chairman  Lewis  and  Trustee  Van  Horn  consider  his 
pro-offered  plan  overnight  and  meet  the  following 
1147  day  with  a  view  towards  adopting  a  compromise 
resolution  governing  pensions.  Trustee  Van  Horn 
stated  that  he  did  not  know  whether  or  not  he  would  be 
available  the  next  day  but  would  notify  the  Trustees  of  his 
availability  sometime  during  the  ensuing  evening. 

2.  The  Trustees  adjourned  until  the  following  day. 

Trustee  Van  Horn  later  in  the  afternoon  of  December 

18,  1947,  telephoned  the  Temporary  Administrator  and  in¬ 
formed  him  that  he  would  be  unable  to  attend  the  meeting 
the  following  day.  The  Temporary  Administrator  fur¬ 
ther  informed  the  remaining  Trustees. 
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1149  EIGHTH  MEETING  OF  THE  TRUSTEES 

(SECOND  SESSION) 

United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947— January  13,  1948,  Washington,  D'  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Thomas  E. 
Murray,  Trustee;  Mr.  Ezra  Van  Horn,  Trustee;  Mr. 
Francis  M.  Fitzgerald,  Temporary  Administrator;  Mr. 
W.  L.  P.  Burke,  Counsel. 


2.  Chairman  Lewis  pointed  out  to  the  other  two  Trustees 
that  a  resolution  adopting  a  pension  plan  had  been  before 
the  Trustees  since  the  early  part  of  December  and  be  was 
and  always  had  been  in  favor  of  adopting  the  plan  and 
inquired  of  the  other  two  Trustees  whether  or  not  thieir 
position  in  relation  to  said  plan  had  changed. 

3.  Trustee  Van  Horn  made  the  following  statement:  j 

“Pertaining  to  my  being  against  the  present  resolution, 

I  want  to  make  this  short  statement. 

It  is  my  desire  to  carry  out  the  terms  and  provisions!  of 
the  National  Bituminous  Coal  Wage  Agreement  of  1947 
dealing  with  Welfare  and  Retirement  as  provided  therein 
and  to  work  out  a  sound  basis  for  paying  out  to  the  per¬ 
sons  entitled  thereto  the  benefits  as  set  forth  in  said  con¬ 
tract  and  as  permitted  by  the  Labor-Management  Relations 
Act,  1947,  and  I  will  do  everything  in  my  power  to  that  epd. 
My  reasons  for  being  against  the  present  resolution  are 
basically  as  follows : 

(1)  From  the  actuarial  studies  and  report  submitted  to 
us  by  our  actuaries  it  is  clear  that  the  plan  proposed  in  ihe 
resolution  for  the  establishment  of  pensions  is  unsound 
and  impractical  and  that  the  fund  does  not  warrant  the 
payment  of  such  pensions. 

(2)  The  plan  proposed  according  to  the  studies  made  by 
our  actuaries  would  cost  substantially  more  in  one  year 
than  the  entire  amount  that  would  be  collected  under  the 
1947  contract,  which  is  for  a  period  of  one  year  and  expires 
June  30,  1948,  without  making  any  provisions  for  medical 
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or  hospital  benefits  or  any  other  welfare  purposes  set  forth 
in  the  contract  and  permitted  under  the  law. 

(3)  It  is  necessary  that  there  be  given  consideration  to 
all  the  welfare  purposes  set  forth  in  the  contract  and  per¬ 
mitted  by  law;  a  determination  in  the  first  instance  made 
as  to  whether  or  not  there  is  a  necessity  for  establishing 
a  plan  for  each  of  said  welfare  purposes  and  where  there 
is  any  necessity  for  establishing  plans  that  they  all  be 
established  at  the  same  time;  otherwise,  the  fund  may  be 
depleted  without  proper  consideration  having  been  given 
to  all  of  the  welfare  purposes  and  establishing  welfare 
funds  therefore  where  there  is  necessity  for  establishing 
a  fund. 

1150  (4)  I  am  advised  by  counsel  that  the  proposed 

resolution  is  not  legally  permissible. 

I  ask  that  the  report  received  from  our  actuaries, 
Towers-Perrin,  Forster  &  Crosby,  Inc.,  dated  November  6, 
1947,  be  made  a  part  of  these  minutes  and  also  I  am  sub¬ 
mitting  a  copy  of  the  opinion  received  from  counsel  which 
I  would  like  to  have  made  a  part  of  the  minutes. 

In  order  to  carry  out  the  terms  and  provisions  of  the 
contract,  and  the  law  governing  welfare,  pensions  and  re¬ 
tirement  benefits,  I  submit  for  the  consideration  of  the 
Trustees  the  following  resolution,  and  move  its  adoption: 

Be  It  Resolved  that  we,  the  Trustees,  with  our  staff  and 
our  actuaries,  Towers-Perrin,  Forster  and  Crosby,  Inc., 
assemble  the  data  that  they  have  advised  us  is  necessary 
and  required  in  their  report  of  November  6,  1947,  for  the 
establishment  of  a  sound  pension  plan  and  further  that  we 
with  our  staff  and  actuaries  assemble  the  necessary  data 
for  us  to  give  consideration  to  the  establishment  for  a  plan 
or  plans  for  the  other  welfare  purposes  outlined  in  the 
contract  and  permitted  by  law. 

In  order  to  assist  us  as  Trustees  in  our  duties  and  to 
carry  out  the  intent  of  the  Resolution  I  have  prepared  a 
form  for  securing  the  required  data  and  have  forwarded 
it  to  the  operators  signatory  to  the  1947  Agreement,  of 
which  I  have  a  record.  A  copy  of  the  form  as  prepared  by 
me  is  submitted. 
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To  date  there  have  been  returned  reports  from  520  com¬ 
panies  signatory  to  the  1947  Wage  Agreement,  covering 
969  mines  with  a  total  production  of  324,143,377  tons  for 
the  year  1947.  As  this  study  to  date  covers  only  67  percent 
of  the  estimated  tonnage  produced  under  contract  for  the 
year  1947, 1  ask  that  the  same  questionnaire  be  sent  by  ithe 
Trustees  to  all  signatories  to  which  it  has  not  heretofore 
been  sent  with  a  request  for  return  on  or  before  January 
31,  1948,  and  that  when  the  data  has  been  received  to  com¬ 
pile  same  in  composite  form  and  when  completed  have  a 
further  study  made  by  our  actuaries,  Towers-Perrin,  For¬ 
ster  &  Crosby,  Inc. 

It  is  necessary  that  the  Trustees  have  this  data  before 
they  can  properly  proceed.  If  the  trustees  will  not  assem¬ 
ble  the  data,  I  will  undertake  the  task  upon  being  given  a 
complete  list  of  the  signatories  to  the  1947  agreement,  with 
their  addresses  In  any  event,  I  would  like  for  my  use;  as 
a  Trustee  a  complete  list  of  the  operator  signatories  to  the 
1947  Wage  Agreement,  with  their  addresses,  and  broken 
down  as  to  mine  worker  districts.” 

Trustees  Van  Horn  and  Murray  stated  they  were  op¬ 
posed  to  the  resolution  as  presented  by  Chairman  Lewis. 

No  action  was  taken  by  the  Trustees  in  regard  to  the 
resolution  proposed  by  Trustee  Van  Horn  or  regarding  his 
request  that  Towers-Perrin,  Forster  &  Crosby,  Inc.,  actu¬ 
arial  report  and  a  copy  of  his  opinion  received  from  his 
counsel  be  made  a  part  qf  the  minutes  of  this  meeting. !  A 
copy  of  the  statement  and  resolution  read  by  Trustee  Van 
Horn  at  the  meeting  as  well  as  an  opinion  addressed 
1151  to  Trustee  Van  Horn  on  the  date  of  December  15, 
1947,  from  Mr.  Frank  G-.  Smith  was  presented  at  the 
meeting  and  the  Trustees  ordered  that  it  be  copied  and 
distributed  to  them. 

4.  Trustee  Van  Horn  pointed  out  that  he  had  requested 
of  the  Temporary  Administrator,  on  or  about  December 
18,  1947,  a  list  of  the  coal  operators  who  had  signed  the 
National  Bituminous  Coal  Wage  Agreement  of  1947  and 
which  he  had  not  yet  received.  He  requested  of  the  Tr;us- 
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or  hospital  benefits  or  any  other  welfare  purposes  set  forth 
in  the  contract  and  permitted  under  the  law. 

(3)  It  is  necessary  that  there  be  given  consideration  to 
all  the  welfare  purposes  set  forth  in  the  contract  and  per¬ 
mitted  by  law;  a  determination  in  the  first  instance  made 
as  to  whether  or  not  there  is  a  necessity  for  establishing 
a  plan  for  each  of  said  welfare  purposes  and  wTiere  there 
is  any  necessity  for  establishing  plans  that  they  all  be 
established  at  the  same  time;  otherwise,  the  fund  may  be 
depleted  without  proper  consideration  having  been  given 
to  all  of  the  welfare  purposes  and  establishing  welfare 
funds  therefore  where  there  is  necessity  for  establishing 
a  fund. 

1150  (4)  I  am  advised  by  counsel  that  the  proposed 

resolution  is  not  legally  permissible. 

I  ask  that  the  report  received  from  our  actuaries, 
Towers-Perrin,  Forster  &  Crosby,  Inc.,  dated  November  6, 
1947,  be  made  a  part  of  these  minutes  and  also  I  am  sub¬ 
mitting  a  copy  of  the  opinion  received  from  counsel  which 
I  would  like  to  have  made  a  part  of  the  minutes. 

In  order  to  carry  out  the  terms  and  provisions  of  the 
contract,  and  the  law  governing  welfare,  pensions  and  re¬ 
tirement  benefits,  I  submit  for  the  consideration  of  the 
Trustees  the  following  resolution,  and  move  its  adoption: 

Be  It  Resolved  that  wTe,  the  Trustees,  with  our  staff  and 
our  actuaries,  Tow*ers-Perrin,  Forster  and  Crosby,  Inc., 
assemble  the  data  that  they  have  advised  us  is  necessary 
and  required  in  their  report  of  November  6,  1947,  for  the 
establishment  of  a  sound  pension  plan  and  further  that  we 
with  our  staff  and  actuaries  assemble  the  necessary  data 
for  us  to  give  consideration  to  the  establishment  for  a  plan 
or  plans  for  the  other  welfare  purposes  outlined  in  the 
contract  and  permitted  by  law. 

In  order  to  assist  us  as  Trustees  in  our  duties  and  to 
carry  out  the  intent  of  the  Resolution  I  have  prepared  a 
form  for  securing  the  required  data  and  have  forwarded 
it  to  the  operators  signatory  to  the  1947  Agreement,  of 
which  I  have  a  record.  A  copy  of  the  form  as  prepared  by 
me  is  submitted. 
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To  date  there  have  been  returned  reports  from  520  com¬ 
panies  signatory  to  the  1947  Wage  Agreement,  covering 
969  mines  with  a  total  production  of  324,143,377  tons  for 
the  year  1947.  As  this  study  to  date  covers  only  67  percent 
of  the  estimated  tonnage  produced  under  contract  for  the 
year  1947, 1  ask  that  the  same  questionnaire  be  sent  by  the 
Trustees  to  all  signatories  to  which  it  has  not  heretofore 
been  sent  with  a  request  for  return  on  or  before  January 
31,  1948,  and  that  when  the  data  has  been  received  to  com¬ 
pile  same  in  composite  form  and  when  completed  have  a 
further  study  made  by  our  actuaries,  Towers-Perrin,  For¬ 
ster  &  Crosby,  Inc. 

It  is  necessary  that  the  Trustees  have  this  data  before 
they  can  properly  proceed.  If  the  trustees  will  not  assem¬ 
ble  the  data,  I  will  undertake  the  task  upon  being  giveh  a 
complete  list  of  the  signatories  to  the  1947  agreement,  with 
their  addresses  In  any  event,  I  would  like  for  my  use!  as 
a  Trustee  a  complete  list  of  the  operator  signatories  to  the 
1947  Wage  Agreement,  with  their  addresses,  and  broken 
down  as  to  mine  worker  districts.” 

Trustees  Van  Horn  and  Murray  stated  they  were  op¬ 
posed  to  the  resolution  as  presented  by  Chairman  Lewis. 

No  action  was  taken  by  the  Trustees  in  regard  to  the 
resolution  proposed  by  Trustee  Van  Horn  or  regarding  his 
request  that  Towers-Perrin,  Forster  &  Crosby,  Inc.,  actu¬ 
arial  report  and  a  copy  of  his  opinion  received  from  his 
counsel  be  made  a  part  of  the  minutes  of  this  meeting.  !  A 
copy  of  the  statement  and  resolution  read  by  Trustee  Van 
Horn  at  the  meeting  as  well  as  an  opinion  addressed 
1151  to  Trustee  Van  Horn  on  the  date  of  December  15, 
1947,  from  Mr.  Frank  G-.  Smith  was  presented  at  the 
meeting  and  the  Trustees  ordered  that  it  be  copied  ^nd 
distributed  to  them. 

4.  Trustee  Van  Horn  pointed  out  that  he  had  requested 
of  the  Temporary  Administrator,  on  or  about  December 
18,  1947,  a  list  of  the  coal  operators  who  had  signed  the 
National  Bituminous  Coal  Wage  Agreement  of  1947  and 
which  he  had  not  yet  received.  He  requested  of  the  Trjis- 
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tees  that  such  a  memorandum  be  submitted  to  him  for  the 
purpose  of  surveying  the  coal  operators  on  the  number  and 
ages  of  their  employees. 

Chairman  Lewis  objected  to  the  granting  of  this  request 
on  the  ground  that  the  time,  expense  and  delay  involved 
would  be  detrimental  to  the  interests  of  the  beneficiaries 
and  the  trust  fund  and  further  stated  that  the  trust  fund 
had  no  right  to  turn  over  its  facilities  or  information  in 
its  possession  to  Trustee  Van  Horn  to  be  used  by  an  or¬ 
ganization  behind  him  in  the  Coal  Industry  in  a  manner 
detrimental  to  the  objectives  of  the  Fund. 

Trustee  Murray  stated  that  he  felt  that  each  Trustee 
should  have  full  and  complete  access  to  all  information 
necessary  to  carrying  out  their  obligations  as  a  Trustee, 
and  further,  anv  information  contained  in  the  offices  of  the 
Trust  is  always  accessible  to  any  of  the  Trustees.  He  re¬ 
quested  that  he  be  allowed  time  to  give  requests  of  Trustee 
Van  Horn  further  consideration. 

1152  7.  Trustee  Van  Horn  requested  that  question¬ 
naires  should  be  sent  by  the  Fund  to  all  operators 

signatory  to  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947  in  regard  to  the  number  and  ages  of  their 
employees. 

Chairman  Lewis  objected  to  this  request. 

8.  Trustee  Van  Horn  further  requested  that  the  actuary 
firm  of  Towers-Perrin,  Forster  &  Crosby,  Inc.,  be  permitted 
to  continue  their  actuarial  work  for  the  Trustees. 

Chairman  Lewis  objected  to  this  actuary  firm  resuming 
any  actuarial  studies  for  the  Welfare  Fund. 

1153  NINTH  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — January  31,  1948,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Ezra  Van 

Horn,  Trustee;  Mr.  Francis  M.  Fitzgerald,  Temporary 

Administrator;  Mr.  W.  L.  P.  Burke,  Counsel. 
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3.  Trustee  Van  Horn’s  letter  to  Chairman  Lewis  dated 
January  29,  1948,  was  read  by  the  Chairman,  (said  letter 
appended  hereto  as  Exhibit  IX). 

4.  Letter  addressed  to  Trustee  Van  Horn  by  Chairman 
Lewis,  dated  January  20,  1948,  re  the  resignation  of  Trus¬ 
tee  Murray  was  read  by  the  Chairman,  (said  letter  ap¬ 
pended  hereto  as  Exhibit  X). 

5.  Trustee  Van  Horn’s  letter  dated  January  24th,  1948, 
to  Chairman  Lewis  was  read,  (said  letter  attached  hereto 
as  Exhibit  XI). 

6.  Letter  dated  January  16,  1948,  from  Trustee  Murray 
to  Chairman  Lewis  stating  Trustee  Murray’s  resignation, 
was  read  (said  letter  appended  hereto  as  Exhibit  XII). 

7.  Chairman  Lewis  and  Trustee  Van  Horn  accepted  the 
resignation  of  Trustee  Murray,  effective  as  of  January  16, 
and  adopted  Resolution  No.  5,  (said  resolution  prefixed 
hereto). 

•  *  *  #  *  *  «  •  •  • 

1155  15.  Mr.  Fitzgerald  brought  to  the  attention  of;  the 

Chairman  a  letter  from  Mr.  Murray  regarding  his 
decision  on  Mr.  Van  Horn’s  request  for  a  list  of  the  oper¬ 
ators  signatory  to  the  1947  contract,  said  list  to  be  obtained 
from  the  files  of  the  Welfare  Fund.  Trustee  Van  Horn  at 
this  time  reiterated  his  request  for  the  same  and  Chairman 
Lewis  denied  the  request  for  the  same  reasons  as  stated  in 
the  meeting  of  January  13.  Chairman  Lewis  will  review 
the  letter  and  bring  the  matter  of  its  inclusion  in  the  min¬ 
utes  up  at  the  next  meeting. 

16.  Chairman  Lewis  pointed  out  that  a  resolution  for  a 
pension  plan  had  been  on  the  table  since  November  17,  and 
inquired  as  to  whether  or  not  the  position  of  Trustee  Van 
Horn  had  changed  in  relation  thereto  and  also  stated  fhat 
passage  of  said  resolution  would  proceed  to  activate  the 
Fund.  During  the  discussion  winch  ensued  in  relation  to 
the  respective  positions  of  the  two  remaining  Trustees  as 
regards  a  pension  plan,  it  was  pointed  out  that  Mr.  Murray 
as  the  neutral  Trustee,  subsequent  to  the  original  resolu¬ 
tion,  had  submitted  a  plan  for  pensions  (Exhibit  VII), 
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upon  which  neither  Chairman  Lewis  nor  Trustee 

1156  Van  Horn  could  agree. 

Trustee  Van  Horn’s  decision  was  that  there  was 
no  change  in  his  position  and  referred  to  his  letter  to  Mr. 
Lewis  dated  January  29th,  (Exhibit  IX).  Trustee  Van 
Horn  also  suggested  at  this  time  that  another  Trustee 
should  be  agreed  upon  by  the  Chairman  and  himself  and 
the  Chairman  thereupon  requested  any  nominations  from 
Trustee  Van  Horn.  Trustee  Van  Horn  stated  that  he  had 
none  at  this  time  but  would  be  glad  to  discuss  the  matter 
with  Chairman  Lewis  on  Monday. 

17.  Counsel  for  the  Trustees  pointed  out  to  said  Trustees 
that  their  duties  and  obligations  as  Trustees  were  para¬ 
mount  and  it  was  mandatory  for  them  as  Trustee  to  pro¬ 
ceed  with  the  administration  and  activation  of  the  Fund 
and  that  the  decision  on  a  selection  of  a  neutral  Trustee 
should  not  act  as  estoppel  in  performing  their  duties  as 
Trustees. 

•  #••*••••• 

1157  TENTH  MEETING  OF  THE  TRUSTEES 
United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — April  11,  1948 — Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Ezra  Van 
Horn,  Trustee;  Honorable  Styles  Bridges,  Trustee; 
Mr.  Wm.  L.  P.  Burke,  Counsel.  • 

1.  The  meeting  wTas  called  to  order  by  the  Chairman  at 

10  A.M.,  and  the  Chairman  noted  that  the  meeting  was 
called  pursuant  to  a  conference  held  Saturday,  April  10, 

11  A.M.,  at  the  request  of  Honorable  Joseph  W.  Martin, 
Jr.,  Speaker  of  the  House  of  Representatives  of  the  Con¬ 
gress  of  the  United  States.  There  were  present  the  afore¬ 
said  Honorable  Joseph  W.  Martin,  Jr.,  Mr.  John  L.  Lewis, 
Chairman,  and  Mr.  Ezra  Van  Horn,  Trustee,  and  upon 
recommendation  of  Speaker  Martin,  it  was  mutually  agreed 
by  the  two  Trustees  that  the  Honorable  Styles  Bridges 
should  be  selected  as  the  third  Trustee.  The  Honorable 
Joseph  W.  Martin,  Jr.,  proceeded  forthwith  and  while  the 
two  Trustees  "were  present  to  engage  the  Honorable  Styles 
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Bridges  by  telephone  in  order  to  ascertain  as  to  whether 
he  would  accept  Trusteeship  of  the  United  Mine  Workers 
Welfare  and  Retirement  Fund,  and  at  that  time,  approxi¬ 
mately  11 :13  A.M.,  on  Saturday,  April  10,  the  Honorable 
Styles  Bridges  so  acquiesced  and  acknowledged  to  the 
Honorable  Joseph  W.  Martin,  Jr.,  that  he  would  so  accept 
and  assume  the  duties  and  obligations  as  a  Trustee  of ’the 
aforesaid  Fund;  such  acknowledgment  of  acceptance  tvas 
then  and  there  communicated  to  the  two  Trustees,  Mr. 
John  L.  Lewis  and  Mr.  Ezra  Van  Horn. 

2.  The  Honorable  Styles  Bridges  further  acknowledged 
acceptance  of  Trusteeship  of  the  United  Mine  Workers 
Welfare  and  Retirement  Fund  of  1947. 

1158  3.  Pursuant  to  the  assumption  of  Trusteeship  of 

the  Honorable  Styles  Bridges,  Trustee,  the  Chair¬ 
man  proposed  Resolution  No.  7,  which  was  unanimously 
approved  and  so  adopted  by  the  Trustees  and  is  prefixed 
hereto. 

4.  The  Chairman  then  referred  to  the  extreme  urgency 
of  the  present  situation  confronting  the  three  Trustees  and 
cited  for  the  benefit  of  the  new  Trustee,  Honorable  Styles 
Bridges,  a  brief  history  of  the  Welfare  Fund  since  its  in¬ 
ception  on  July  15,  1947  to  date  and  outlined  in  the  recital 
his  position  on  resolution  pending  since  November  17,  1947. 
He  stated  therein  that  his  position  concerning  said  resolu¬ 
tion  was  unchanged,  being  in  the  affirmative  and  as  previ¬ 
ously  recorded  in  past  meetings.  The  Chairman  further 
submitted  to  the  Honorable  Styles  Bridges  the  following- 
documents  : 

a.  The  financial  statement  of  the  United  Mine  Workers 
Welfare  and  Retirement  Fund  as  of  April  10,  1948.  (Ap¬ 
pended  hereto  as  Exhibit  XVII) 

b.  The  minutes  of  the  meetings  of  the  Trustees  to  date. 

c.  A  copy  of  the  Towers,  Perrin,  Forster  &  Crosby  Ihc. 
Actuarial  Report  and  the  Social  Security  Actuarial  Report. 

d.  A  copy  of  an  actuarial  report  made  by  Murray  Lati¬ 
mer;  said  report  being  in  connection  with  the  current  dis¬ 
pute  over  a  pension  plan.  (Appended  hereto  as  Exhibit 

xvni) 
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e.  A  copy  of  the  National  Bituminous  Coal  Wage  Agree¬ 
ment  of  1947. 

f.  A  copy  of  the  pension  plan  now  pending. 

5.  Mr.  Van  Horn  stated  that  his  position  remained  un¬ 
changed,  said  position  being  previously  outlined  in  the 
minutes  of  the  meeting.  He  further  renewed  his  request 

for  a  report  from  the  Medical  Advisory  Board  and 

1159  further  stated  he  always  was  and  is  willing  to  con¬ 
fer  at  any  and  all  times  on  the  matter  of  spelling  out 

is  detail  all  the  stated  purposes  of  the  Welfare  Fund  and 
the  amount  of  money  to  be  used  for  each  purpose.  He  fur¬ 
ther  submitted  to  Honorable  Styles  Bridges  a  copy  of  his 
letter  to  Mr.  John  L.  Lewis  dated  January  29,  1948,  which 
had  been  previously  appended  to  the  minutes  as  Exhibit 
IX  and  asserted  that  his  position  was  further  outlined  in 
said  letter. 

6.  The  Honorable  Styles  Bridges  then  discussed  and 
querried  in  detail  Chairman  Lewis  and  Trustee  Van  Horn 
as  to  their  respective  positions  in  the  matter  of  the  pen¬ 
sion  fund.  At  the  termination  of  this  lengthy  discussion, 
the  Honorable  Styles  Bridges  stated  that  it  would  be  nec¬ 
essary  for  him  to  review  the  documents  herein  submitted 
to  him  prior  to  voting  on  the  pension  resolution.  He  re¬ 
quested,  due  to  the  urgency  of  the  present  situation,  that  a 
meeting  be  held  the  following  morning  at  8:30;  said  re¬ 
quest  being  so  honored  by  the  Trustees  and  meeting  w’as 
set  in  accordance  with  the  request. 

7.  The  meeting  then  adjourned  at  11:55  A.M.,  at  which 
time  the  Trustees  proceeded  to  the  Building  of  the  United 
Mine  Workers  for  a  brief  press  conference. 

1160  TENTH  MEETING  OF  THE  TRUSTEES 

(SECOND  SESSION) 

United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947 — April  12,  1948,  Washington,  D.  C. 

Present:  Mr.  John  L.  Lewis,  Chairman;  Mr.  Ezra  Van 
Horn,  Trustee;  Honorable  Styles  Bridges,  Trustee; 
Mr.  Wm.  L.  P.  Burke,  Counsel. 
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1.  The  Board  of  Trustees  of  the  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund  of  1947  recon¬ 
vened  at  8:35  A.M.,  April  12,  1948. 

2.  Chairman  Lewis  brought  to  the  attention  of  the  Trus¬ 
tees  the  pending  issue  and  emphasized  the  necessity]  for 
immediate  action  on  a  pension  plan. 

3.  Senator  Bridges,  Trustee,  then  issued  a  statement!  and 
submitted  therewith  a  resolution  which  accomplished  a 
pension  plan.  Said  statement  and  resolution  are  appended 
hereto  as  Exhibit  XIX. 

4.  Trustee  Van  Horn  inquired  as  to  whether  or  not  this 
resolution  contemplated  the  payment  of  pensions  to  people 
who  are  not  employees  of  Operators  signatory  to  the  Con¬ 
tract. 

Chairman  Lewds  noted  that  the  pensions  could  be  paid 
only  to  members  of  the  United  Mine  Workers  of  America 
who  retired  from  the  coal  industry  subsequent  to  May  28, 
1946.  Chairman  Lewis  further  noted  that  his  previous 
position  in  the  matter  of  paying  pensions  was  not  sustained 
by  the  proposed  resolution  of  Senator  Bridges,  Trustee. 

5.  The  Chairman  then  called  for  a  vote  on  the  resolution 
which  was  as  follows : 

Mr.  John  L.  Lewis,  Chairman — Aye 
1161  Senator  Bridges,  Trustee — Aye 

Mr.  Ezra  Van  Horn,  Trustee — Nay 

6.  Trustee  Van  Horn  stated  that  he  voted  in  the  negative 
for  the  following  reasons:  (1)  The  resolution  was  not  ma¬ 
terially  different  from  the  original  resolution  (2)  The  three 
points  annunciated  in  his  letter  of  January  29,  1948  (Ex¬ 
hibit  IX)  to  the  Chairman,  Mr.  John  L.  Lewis,  have  not 
been  determined.  Said  three  points  are  as  follows:  (a) 
Determination  as  to  who  are  eligible  for  pensions  and  bene¬ 
fits  and  the  qualifications  of  the  persons  who  are  to  receive 
pensions  and  benefits;  (b)  Determination  of  what  portion 
of  the  fund,  if  any,  shall  be  allocated  to  each  of  the  welfare 
purposes  set  forth  in  the  contract  and  permitted  by  law; 
(c)  Drafting  and  executing  a  detailed  written  agreement 
pertinent  to  the  fund,  as  required  by  law  and  contemplated 
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by  the  National  Bituminous  Coal  Wage  Agreement  of  1947. 

7.  The  resolution  submitted  by  Senator  Bridges,  Trus¬ 
tee,  was  adopted  and  passed  by  majority  vote  and  is  pre¬ 
fixed  hereto  as  Resolution  No.  8. 

8.  The  Trustees  then  authorized  and  delegated  to  Coun¬ 
sel,  W.  L.  P.  Burke,  the  power  to  seek  recommendations 
of  the  Custodian  bank,  National  Savings  and  Trust  Com¬ 
pany  of  Washington,  D.  C.,  for  the  investment  of  the  mon¬ 
ies  which  have  accrued  in  the  corpus  of  the  Welfare  Fund 
since  its  inception. 

9.  The  meeting  then  adjourned  at  9:15  A.M.,  and  the 
Trustee  proceeded  to  the  offices  of  the  United  Mine  Work¬ 
ers  for  a  press  conference. 

*#****•••* 

Exhibit  I 

[Note:  National  Bituminous  Coal  Wage  Agreement  of 
1947  is  omitted  at  this  point  inasmuch  as  it  appears  as  Ex¬ 
hibit  A  to  Verified  Complaint,  Appendix  pages  17-37.  Ref¬ 
erence  thereto  is  now  made,  use  thereof  is  to  be  made  as 
if  printed  at  this  point.] 

•  #****•#•* 

1180  EXHIBIT  V 

RESOLUTION  NO.  5 

Whereas,  under  the  “Labor-Management  Relations  Act 
of  1947”,  Title  III,  Section  302(c)(5)(C),  and  under  the 
terms  of  the  “National  Bituminous  Coal  Wage  Agreement 
of  1947”,  the  Trustees  of  the  “United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund  of  1947”  are  re¬ 
quired,  out  of  the  payments  now  being  made  into  said 
“Fund”,  to  designate  a  portion  thereof  as  a  separate  fund 
to  be  used  for  providing  pensions  or  annuities  for  the  mem¬ 
bers  of  the  United  Mine  Workers  of  America,  or  their 
families  or  dependents  and  such  other  persons  as  may  be 
properly  included  as  beneficiaries  thereunder;  and 

Whereas,  since  the  effective  date  of  said  Act  and  said 
contract  the  trustees  have  been  actively  undertaking  to 
meet  and  discharge  their  administrative  and  legal  duties 
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under  said  Act  and  contract  by  causing  to  be  made  certain 
actuarial,  tax  and  legal  studies  and  analysis  of  the  actu¬ 
arial,  legal  and  administrative  problems  involved  in  $uch 
designation;  and 

Whereas,  report  of  such  studies  and  analyses  have  been 
made  to  the  trustees  and  said  trustees  are  desirous  of  fur¬ 
ther  fulfilling  their  obligations  and  duties  under  said  Act 
and  contract: 

Now,  Therefore  Be  It  Resolved,  that  there  be  and  is 
hereby  designated  a  separate  fund  to  be  hereafter  known 
as  “United  Mine  Workers  of  America  Pension  and  An¬ 
nuities  Fund”  to  be  used  for  providing  pensions  or  an¬ 
nuities  for  the  members  of  the  United  Mine  Worker^  of 
America,  or  their  families  or  dependents  and  such  otjher 
persons  as  may  be  properly  included  as  beneficiaries  there¬ 
under;  that  there  be  and  there  is  hereby  transferred,  set 
aside  and  deposited  in  said  Fund,  pursuant  to  said  Act  and 

said  contract,  the  sum  of . >  . . 

Dollars  ($ . )  out  of  payments  heretofore 

1181  made  to  the  “United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund  of  1947  ’  ’ ;  that  said  .  |. . . 

.  dollars  ($ . )  so 

hereby  transferred,  set  aside  and  deposited  in  said  Ftind 
may  be  incremated  from  payments  already  made  or  here¬ 
after  to  be  made  to  the  “United  Mine  Workers  of  Ameriica 
Welfare  and  Retirement  Fund  of  1947”,  from  time  to  time 
as  upon  review  by  the  trustees  experience  obtained  rqay 
require:  that  said  Fund  shall  not  be* subject  to  or  ; be 
charged  with,  or  have  any  obligations  created  against]  it, 
or  be  subject  to  any  expenditures  or  withdrawals  of  £piy 
kind  or  character  by  the  trustees  other  than  withdrawals 
for  the  payment  of  pensions  or  annuities  and  such  with¬ 
drawals  as  may  be  authorized  by  said  trustees  for  the 
purposes  of  investment  or  reinvestment  necessary  or  ad¬ 
visable  for  the  conservation  and  protection  of  said  Fund, 
or  for  the  purposes  of  the  payment  of  reasonable  admin¬ 
istrative  expenses,  including  tax,  actuarial  and  legal 
studies  if,  and  and  when  required,  and  which  may  here¬ 
after  by  the  trustees  be  duly  authorized. 
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Be  It  Further  Resolved,  that  a  pension  of  One  Hun¬ 
dred  dollars  ($100.00)  per  month  shall  be  paid,  subject  to 
amendment  or  modification  as  experience  in  the  operation 
of  the  Fund  may  indicate  to  each  qualified  member  of  the 
United  Mine  Workers  of  America  who  has  on  or  before 
January  1,  1948  attained  or  thereafter  attains  the  age  of 
sixty  (60)  years  and  who  has  retired  from  service  in  the 
industry  and  who  has  prior  to  such  retirement  attained  a 
service  record  of  twenty  (20)  years  in  the  bituminous  coal 
industry  in  the  United  States;  that  the  effective  date  for 
the  payment  of  pensions  shall  be  January  1,  1948,  and  no 
pensions  shall  be  allowed  or  paid  covering  any  period  of 
time  prior  to  January  1,  1948. 

11S2  Be  It  Further  Resolved,  That  the  Administrator 
of  and  the  legal  counsel  to  the  “United  Mine  Work¬ 
ers  of  America  Welfare  and  Retirement  Fund  of  1947”  be 
and  they  are  hereby  authorized,  empowered  and  directed 
to  activate  said  “United  Mine  Workers  of  America  Pen¬ 
sion  and  Annuities  Fund”  upon  the  date  and  basis  in  this 
resolution  contained,  and  to  coordinate  and  supervise  any 
and  all  tax,  actuarial,  legal  and  administrative  studies  and 
analyses  which  may  be  necessary  or  required  in  the  opera¬ 
tion  of  said  “United  Mine  Workers  of  America  Pension 
and  Annuities  Fund”. 

•  •••#••*•* 


1184  EXHIBIT  VII 

Whereas,  undef  the  Labor  Management  Relations  Act 
1947,  title  3,  section  302,  (c),  (5),  (C),  under  terms  of  the 
“National  Bituminous  Coal  Wage  Agreement  of  1947”  the 
Trustees  of  “the  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund  of  1947”  are  required,  out  of 
the  payments  now  being  made  into  said  “Fund”,  to  desig¬ 
nate  the  portion  thereof  as  a  separate  fund  to  be  used  for 
providing  pensions  or  annuities  for  the  members  of  the 
United  Mine  Workers  of  America,  for  their  families  or 
dependents  and  such  other  persons  as  may  be  properly  in¬ 
cluded  as  beneficiaries  thereunder;  and 
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Whereas  the  Trustees  have  investigated  the  theory, 
operation  and  experience  of  certain  labor  union  compen¬ 
sation  plans;  and 

Whereas  the  Trustees  have  also  studied  the  estimates 
of  the  projected  costs  of  various  pension  plans  as  sub¬ 
mitted  by  actuarial  consultants  and  other  qualified  per¬ 
sons;  and 

Whereas  the  projected  costs  (even  for  one  year)  of  any 
pension  plan  prior  to  its  actual  operation  upon  an  experi¬ 
mental  basis  can  at  best  be  only  well-advised  guesses  or 
estimates. 

Whereas  the  various  consultants  and  other  qualified 
persons  who  have  considered  the  costs  which  would  be  in¬ 
volved  is  a  reasonable  pension  plan  for  the  year  1948  for 
the  United  Mine  Workers  of  America  have  differed  as  to 
their  assumptions ;  and 

Whereas  in  the  circumstances  it  seems  advisable  and 
prudent  that  any  plan  decided  upon  by  the  Trustees  shotild 
first  be  put  into  operation  only  during  a  trial  period  and 
upon  an  experimental  basis,  without  making  any  commit¬ 
ment  whatever  until  the  expiration  of  the  trial  period  and 
the  experiment;  and 

1185  Whereas  actuaries  have  advised  the  Trustees  that 
as  of  January  1, 1948,  more  than  40,000  United  Mine 
Workers  of  America  members  would  be  60  years  of  age 
and  would  have  acquired  20  years  of  seniority  in  mining 
work;  and 

Whereas  according  to  the  computations  of  actuaries  ihe 
moneys  available  for  the  payment  of  pensions  or  retire¬ 
ment  benefits  during  the  year  1948  may  not  be  sufficient  to 
pay  a  monthly  pension  of  $100.00  to  every  member  of  fihe 
United  Mine  Workers  of  America  who,  on  January  1,  1948, 
attained  the  age  of  60  years  and  a  seniority  of  20  years  in 
mining  work ;  and 

Whereas  it  seems  just  and  proper  that  the  United  Mine 
Workers  of  America  members  who  have  not  retired  from 
active  work  in  the  mining  occupations  before  July  1,  1947, 
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should  be  deemed  to  have  a  prior  claim  to  retirement  bene¬ 
fits  from  the  retirement  fund  hereby  established ;  and 
Whereas  actual  experience  is  the  best  teacher  in  the 
formulation  and  administration  of  any  pension  plan;  and 
Whereas  no  commitment  of  any  kind  can  now  be  made 
with  respect  to  pensions  for  the  years  after  1948,  since 
pension  rights  after  that  year  depend  on  collective  bar¬ 
gaining  between  the  coal  operators  and  the  United  Mine 
Workers  of  America  during  1948  and  thereafter; 

Now,  Therefore  Be  It  Resolved,  that  there  be  and  is 
hereby  designated  a  separate  fund  to  be  hereafter  known 
as  “United  Mine  Workers  of  America  Pension  Fund”  to 
be  used  for  providing  pensions  or  annuities  for  the  mem¬ 
bers  of  the  United  Mine  Workers  of  America  or  such  other 
persons  as  may  by  subsequent  resolution  be  properly  in¬ 
cluded  as  beneficiaries  thereunder ;  that  there  be  and  there 
is  hereby  transferred,  set  aside  and  deposited  in  said  Fund, 
pursuant  to  said  contract,  the  sum  of  20,000,000  dol- 
1186  lars  out  of  payments  heretofore  made  to  the  United 
Mine  Workers  Welfare  and  Retirement  Fund  of 
1947”,  and  such  other  funds  as  from  time  to  time,  upon 
review  by  the  Trustees,  experience  obtained  may  require; 
that  said  Fund  shall  not  be  subject  to  or  charged  with,  or 
have  any  obligations  created  against  it  or  subject  to  any 
expenditures  or  withdrawals  of  any  kind  or  character  by 
the  trustees  other  than  withdrawals  for  the  payment  of 
pensions  or  annuities  and  such  withdrawals  as  may  be 
authorized  by  said  Trustees  for  the  purpose  of  investment 
or  re-investment  necessary  or  advisable  for  the  conserva¬ 
tion  and  protection  of  said  Fund,  or  for  the  purposes  of  the 
payment  of  reasonable  administrative  expenses,  including 
tax,  actuarial  and  legal  study,  if,  as  and  when  required  and 
which  may  hereafter  by  the  trustees  be  duly  authorized; 
and 

Resolved  that  all  persons  eligible  to  receive  pension  or 
retirement  benefits  from  the  retirement  fund  herein  estab¬ 
lished  shall  be  divided  into  two  classes,  as  follows: 
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Class  1 — Comprises  persons  who,  as  of  January  1,  1^48 
are 

(1)  Members  in  good  standing  of  the  United  Mine  Work¬ 
ers  of  America. 

(2)  At  least  60  years  old.  I 

(3)  Have  had  at  least  20  years  of  service  in  a  mining 
occupation. 

(4)  Have  not  retired  from  active  work  in  a  mining  occu¬ 
pation  before  July  1,  1947. 

Class  2 — Comprises  persons  who,  as  of  January  1,  1948, 
are 

(1)  Members  in  good  standing  of  the  United  Mine  Work¬ 
ers  of  America. 

(2)  At  least  60  years  old. 

(3)  Have  had  at  least  20  years  of  service  in  a  mining 
occupation. 

1187  (4)  Have  retired  from  active  work  in  a  mining 

occupation  between  July  1, 1942  and  July  1, 1947 ;  and 

Resolved  that  all  applicants  for  a  United  Mine  Workers 
of  America  pension  or  retirement  benefit  who  fall  within 
Class  1  as  herein  defined,  shall  receive  pension  or  retire¬ 
ment  benefits  out  of  available  monies  in  the  United  Mine 
Workers  of  America  Pension  Fund  for  the  year  1948  before 
any  money  is  allocated  for  the  payment  of  pension  or  retire¬ 
ment  benefits  to  applicants  in  Class  2 ;  and 

Resolved  that  to  the  limit  of  available  funds  all  persons 
in  Class  1  shall  receive  a  U.M.W.  pension  or  retirement 
benefit  of  $100.  per  month  for  the  year  1948  if  such  persons 
properly  execute  on  the  forms  provided  and  file  at  the 
office  of  the  Trustees  in  Washington,  D.  C.,  an  application 
for  retirement  benefit  before  March  1, 1948 ;  and 

Resolved  that  if  any  funds  are  available  for  pension  6r 
retirement  purposes  after  the  payment  of  pensions  or  Re¬ 
tirement  benefits  to  applicants  in  Class  1,  then,  and  only 
in  that  event,  applicants  in  Class  2  shall  be  eligible  to 
receive  a  benefit  of  $100.  per  month  for  the  year  1948,  if 
such  applicants  duly  execute  and  file  at  the  office  of  the 
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trustees  in  Washington  application  forms  as  made  and 
provided  by  the  Trustees  before  March  1,  1948,  and  if, 
further,  such  applicants  have  accumulated  pension  points 
entitling  them  to  priority  within  Class  2,  as  hereinafter 
explained;  and 

Resolved  that  applicants  in  Class  1  and  Class  2  who  are 
receiving  distress  benefits  from  the  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund  shall  not  be 
entitled  to  receive  both  distress  benefits  and  pen- 

1188  sions  benefits  at  the  same  time. 

Resolved  that  these  applicants  in  Class  2  who  have 
the  highest  number  of  pension  points,  as  hereinafter  ex¬ 
plained,  will  receive  pensions  or  retirement  benefits  before 
those  who  have  a  lesser  number  of  points,  until  the  funds 
available  for  pension  purposes  have  been  exhausted;  and 
Resolved  that  persons  in  Class  2  shall  accumulate  pen¬ 
sion  points  according  to  the  following  formula :  Each  appli¬ 
cant  who  meets  the  requirements  of  Class  2  will  be  accorded 
two  pensions  points  for  each  year  of  his  age  above 

1189  60 ;  and  one  pension  point  for  each  year  of  service  or 
seniority  in  a  mining  occupation;  but  will  lose  one 

point  for  each  year,  prior  to  January  1,  1948,  during  which 
such  applicant  was  not  engaged  in  mining  work;  and 
Resolved  that  the  trustees  reserve  the  right  to  modify 
any  or  all  of  the  rules  of  eligibility  herein  set  forth  and  the 
amount  of  the  pension  herein  established  in  accordance 
with  sound  actuarial  practices  based  on  actual  experience 
and  the  statistics  of  operation  hereafter  developed;  and 
Resolved  that  no  commitment  of  any  kind  is  made  or 
intended  with  respect  to  pensions  during  the  years  after 
1948  because  the  nature  and  extent  of  any  pension  rights 
after  that  year  depend  on  collective  bargaining  between  the 
coal  operators  and  the  United  Mine  Workers  of  America 
during  1948  and  thereafter;  and 
Resolved  that  the  pension  plan  herein  established  shall 
be  announced  to  the  members  of  the  United  Mine  Workers 
of  America  by  publication  in  the  Journal  of  the  United 


503 


Mine  Workers  and  by  publication  in  leaflets  of  the  follow¬ 
ing  language  among  others ; 

| 

Eligibility — Class  1. 

You  have  Class  1  eligibility  to  receive  a  U.M.W.  pedsion 
or  retirement  benefit  of  $100.  per  month  for  the  year  1948  if 
(1)  as  of  January  1, 1948,  you  are  a  member  in  good  stand¬ 
ing  of  the  United  Mine  Workers  of  America;  (2)  you  have 
not  retired  from  active  work  in  a  mining  occupation  before 
July  1,  1947 ;  (3)  as  of  January  1,  1948,  you  are  at  least 
60  years  old;  (4)  as  of  January  1, 1948,  you  have  worked  in 
a  mining  occupation  for  at  least  20  years;  and  (5)  jyou 
make  application  for  a  pension  or  retirement  benefit  by 
executing  and  filing  with  the  Trustees  at  their  office  in 
Washington,  D.  C.  before  March  1,  1948  the  application 
for  pension  or  retirement  benefit  provided  for  ^hat 
1190  purpose  by  the  trustees  of  the  United  Mine  Workers 
of  America  Welfare  and  Retirement  Fund. 

i 

Eligibility — Class  2. 

You  have  Class  2  eligibility  to  receive  a  U.M.W.  pension 
or  retirement  benefit  of  $100.  per  month  for  the  year  1948 
if  (1)  as  of  January  1,  1948,  you  are  a  member  in  good 
standing  of  the  United  Mine  Workers  of  America;  (2)  Vou 
have  retired  from  active  work  in  a  mining  occupation  dur¬ 
ing  the  period  from  July  1,  1942  to  July  1,  1947 ;  (3  j  as 
of  January  1,  1948,  you  are  at  least  60  years  old;  (4)  as 
of  January  1, 1948,  you  have  worked  in  a  mining  occupation 
for  at  least  20  years;  and  (5)  you  make  application  for  a 
pension  or  retirement  benefit  by  executing  and  filing  with 
the  Trustees  at  their  office  in  Washington,  D.  C.  before 
March  1,  1948  the  application  for  pension  or  retirement 
benefit  provided  for  that  purpose  by  the  trustees  of  the 
United  Mine  Workers  of  America  Welfare  and  Retirement 
Fund.  !  ' 
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Non-Eligibles 

If  yon  retired  from  active  work  in  a  mining  occupation 
before  July  1,  1942,  you  are  not  eligible  to  receive  a  pen¬ 
sion  or  retirement  benefit  no  matter  what  your  age  or  your 
seniority. 

Class  1  Applications  Preferred 

To  the  limit  of  available  funds,  provision  will  be  made 
for  the  payment  during  1948  of  a  pension  or  retirement 
benefit  of  $100.  per  month  for  all  persons  in  Class  1  before 
any  money  remaining  is  allocated  to  the  purpose  of  paying 
similar  pensions  or  retirement  benefits  to  applicants  in 
Class  2. 

1191  Reasons  for  Establishing  Classes  1  and  2. 

Actuaries  have  advised  the  Trustees  that  more  than  40,- 
000  U.M.W.  members  will  be  60  years  of  age  and  will  have 
acquired  20  years  of  seniority  in  mining  work  as  of  January 
1, 1948.  According  to  standards  customarily  and  prudently 
applied  in  the  administration  of  pension  funds,  the  monies 
available  for  the  payment  of  pensions  or  retirement  benefits 
at  the  rate  of  $100.  per  month  during  the  year  1948  will  not 
be  sufficient  to  pay  the  costs  of  any  pension  plan  covering 
all  miners  60  years  of  age  and  over  with  20  or  more  years 
of  service,  regardless  of  the  period  of  their  separation  from 
the  industry.  The  trustees  consider  that  it  would  be  unfair 
to  operate  on  the  principle  of  “first  come,  first  served”. 
Therefore  the  trustees  had  to  devise  a  plan  for  giving  cer¬ 
tain  applicants  a  preferential  consideration.  They  consid¬ 
ered  that  qualified  applicants  who  were  actively  engaged 
in  a  mining  occupation  since  July  1,  1947  should  receive 
first  consideration.  That  is  why  the  trustees  defined  Class 
1  eligibility.  If  there  is  any  money  left  in  the  Pension  Fund 
after  paying  the  pensions  or  retirement  benefits  of  persons 
in  Class  1  during  the  year  1948,  that  remainder  will  be 
devoted  to  the  payment  of  pensions  to  persons  in  Class  2. 
However,  there  may  not  be  money  enough  to  pay  each  per- 


505 


son  in  Class  2.  Therefore,  it  became  necessary  also,  to 
devise  a  plan  or  system  of  priorities  within  Class  2.  j  The 
trustees  felt  that  it  was  fair  to  give  first  or  prior  cjaim, 
-within  Class  2,  to  applicants  who  were  oldest  and  who  had 
the  longest  seniority.  It  was  also  necessary  to  consider 
how  recently  the  applicant  retired  from  active  work  in  a 
mining  occupation.  Accordingly,  all  three  of  these  factors 
are  given  weight  in  the  following  rule;  Each  applicant  in 
Class  2  is  allowed  two  pension  points  for  each  year  of  his 
age  in  excess  of  60  and  one  pension  point  for  ieach 
1192  year  of  service  or  seniority  in  a  mining  occupation ; 

but  each  such  applicant  will  lose  one  pension  point 
for  each  year  immediately  prior  to  January  1,  1948  during 
which  he  wras  not  engaged  in  work  at  a  mining  occupation. 

Relation  of  ^Pension  and  Distress  Benefits 

Payment  to  you  of  pension  benefits  during  any  month 
disqualifies  you  from  receiving  distress  benefits  for  that 
month. 

i 

The  Effective  Date  of  the  Retirement  Plan  ; 

Pensions  or  retirement  benefits  will  begin  to  accuse  on 
January  1,  1948. 

Date  of  First  Payments  of  Pension 

The  fact  that  applications  may  be  filed  up  to  March  1, 
1948  makes  it  impossible  to  inaugurate  actual  pension  pay¬ 
ments  before  March  15,  1948.  On  or  about  that  day  pay¬ 
ments  of  pension  will  be  made  retroactively  to  January  1, 
1948  so  that  the  first  payment  pension  will  amount  to  $300. 
and  will  cover  the  months  of  January,  February  and  Mhrch, 
1948.  Thereafter  the  pension  will  be  made  monthly  during 
the  year  1948,  unless  modified  or  terminated  upon  the  basis 
of  experience  or  because  of  lack  of  funds. 

Provisional  Nature  of  the  1948  Pension  Plan 

In  view  of  the  fact  that  experience  is  the  best  teachbr  in 
the  formulation  and  administration  of  pension  plans,  the 
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future  may  require  changes  in  the  rules  of  eligibility  for 
Class  1  or  Class  2  applicants.  It  might  also  become  neces¬ 
sary  to  change  the  amount  of  the  monthly  pension. 

1193  Therefore,  the  trustees  reserve  the  right  to  modify 
the  eligibility  rules  for  Class  1  and  Class  2  applicants 

and  the  amount  of  the  pension  in  accordance  with  sound 
actuarial  practices,  based  on  actual  experience,  and  the 
statistics  of  operations  as  hereinafter  developed. 

Reasons  for  Limitation  of  the  Plan  in  1948 

In  any  case,  the  trustees  make  or  intend  no  commitment 
of  any  kind  with  respect  to  pensions  for  the  years  after 
1948.  The  nature  and  extent  of  any  pension  right  after 
1948  depends  upon  collective  bargaining  between  the  coal 
operators  and  the  United  Mine  Workers  of  America  during 
the  year  1948  and  thereafter. 

Be  It  Further  Resolved,  that  the  administrator  of  and 
the  legal  counsel  to  the  “United  Mine  Workers  Welfare 
and  Retirement  Fund  of  1947”  be  and  they  are  hereby 
authorized,  empowered  and  directed  to  activate  said 
“United  Mine  Workers  of  America  Pension  and  Annuity 
Fund”  upon  the  date  and  basis  in  this  resolution  contained; 
and  to  coordinate  and  supervise  any  and  all  acts,  actuarial, 
legal  and  administrative  studies  and  analyses  which  may 
be  necessary  or  required  in  the  operation  of  said  “United 
Mine  Workers  of  America  Pension  and  Annuity  Fund.” 

1194  EXHIBIT  VIII 

January  30,  1948 

Ezra  Van  Horn,  Trustee 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund — 1947 
Shoreham  Hotel 
Washington,  D.  C. 

Dear  Mr.  Van  Horn: 

Pursuant  to  your  request  of  this  date,  I  hereby  notify 
you  that  a  meeting  of  the  United  Mine  Workers  of  America 
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Welfare  and  Retirement  Fund — 1947  will  convene  ait  the 
office  of  the  Chairman,  907  Fifteenth  Streets,  N.  'Vjr.,  at 
10:30  A.  M.,  tomorrow,  Saturday,  January  31st,  1948. 

Yours  truly, 

Chairman,  United  Mine  Workers 
of  America  Welfare  and  j 
Retirement  Fund — 1947  ! 

L:G 

1195  EXHIBIT  IX  | 

THE  SHOREHAM 
2500  CALVERT  STREET,  N.  W. 

WASHINGTON  8,  D.  C. 

January  29,  1948 

Mr.  John  L.  Lewis 

Chairman,  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund — 1947 
United  Mine  Workers  Building 
Washington,  D.  C. 

Dear  Mr.  Lewis: 

This  will  acknowledge  receipt  of  your  letter  of  January 
27th,  1948  forwarded  from  Cleveland  and  received  by  me 
here  today.  I  urge  and  solicit  you  to  call  a  meeting  of  the 
trustees  as  soon  as  convenient  to  you,  for  the  purpose  of 
considering  Mr.  Thomas  E.  Murray’s  resignation  and  also 
for  the  purpose  of  activating  the  Fund.  j 

This  request  is  supplemental  to  the  resolution  I  proposed 
at  the  last  meeting  of  the  trustees  held  on  January  13, 1948. 
It  is  my  opinion  that  we  should  consider  and  decide  the 
following  problems: 

(a)  Determine  who  are  eligible  for  pensions  and  beriefits 
and  the  qualifications  of  the  persons  who  are  to  receive  pen¬ 
sions  and  benefits.  ! 
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(b)  Determine  what  portion  of  the  fund,  if  any,  shall  be 
allocated  to  each  of  the  welfare  purposes  set  forth  in  the 
contract  and  permitted  by  law. 

(c)  Draft  and  execute  a  detailed  written  agreement  per¬ 
tinent  to  the  Fund,  as  required  by  law  and  contemplated 
by  the  National  Bituminous  Coal  Wage  Agreement  of  1947. 

There  may  be  other  problems  than  those  stated  in  this 
letter  that  we  will  have  to  decide.  If  there  are,  we  should 
consider  them  and  determine  our  policy  in  respect  to  such 
problems. 

The  delay  in  activating  this  fund  has  greatly  concerned 
me.  This  delay  has  largely  been  due  to  some  of  the  Trus¬ 
tees  being  absent  from  the  city  thus  making  them  unavail¬ 
able  to  perform  their  duties.  Failure  of  the  Trustees  to 
make  a  survey  of  the  eligible  employees  compelled  me  to 
make  an  independent  survey.  I  advised  the  Trustees  of 
January  13th  that  such  an  independent  survey  was  being 
made  by  me  and  at  that  meeting  submitted  an  interim 
report.  This  study,  covering  employees  of  employers  sig¬ 
natory  to  the  Bituminous  Coal  Wage  Agreement  of  1947 
who  produce  more  than  80%  of  the  tonnage  covered  by 
wage  agreements,  has  been  closed  as  of  January  28,  1948, 
and  the  study  wuth  the  underlying  data  will  be  made  avail¬ 
able  by  me  to  the  Trustees  for  their  use. 

In  conclusion,  I  wish  to  advise  you  that  I  am  willing  to 
meet  as  soon  as  convenient  to  you  and  to  devote  my  entire 
time  and  energy  to  my  duties  until  this  fund  is  activated. 

Very  truly  yours, 

/s/  Ezra  Van  Horn 

Trustee,  United  Mine  Workers  of 
America  Welfare  and  Retire¬ 
ment  Fund — 1947 
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1196 


EXHIBIT  X 


January  20,  1948 


Mr.  Ezra  Van  Horn,  Trustee 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund, 
c/o  Rockefeller  Building 
Cleveland,  Ohio. 

Dear  Sir:  j 

On  January  19,  1948,  I,  as  Chairman,  was  officially  ad¬ 
vised  by  Mr.  Thomas  E.  Murray  that  he,  by  resignation 
dated  January  16,  1948,  had  formally  resigned  as  a  Trustee 
of  the  United  Mine  Workers  of  America  Welfare  and  Re¬ 
tirement  Fund  created  by  the  National  Bituminous  Coal 
Wage  Agreement  of  1947. 

Mr.  Murray’s  resignation,  effective  as  of  January  16, 
1948,  has  been  accepted  and  I  have  so  advised  him  in  letter 
of  today,  copy  of  which  is  hereto  attached.  Proper  report 
of  these  matters  will  be  made  at  the  next  meeting  of  the 
Board. 

This  is  for  your  official  information. 

! 

Very  truly  yours 

i 

/s/  John  L.  Lewis 

Chairman,  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund. 

L:C: 

Enclosure 
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EXHIBIT  XII 

THOMAS  E.  MURRAY 
1250  ATLANTIC  AVENUE 
BROOKLYN  16  NEW  YORK 


January  16,  1948 


Dear  Mr.  Lewis 


For  the  reason  set  forth  in  my  informal  letter  of  January 
16th,  I  hereby  formally  resign  as  a  Trustee  of  the  United 
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Mine  Workers  Welfare  and  Retirement  Fund  created  by 
the  National  Bituminous  Coal  Wage  Agreement  of  1947. 

Sincerely  yours, 

Thomas  E.  Murray  (signed) 

Mr.  John  L.  Lewis,  Chairman 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund — 1947 
Washington,  D.  C. 

1199  EXHIBIT  XII 

THOMAS  E.  MURRAY 
1250  ATLANTIC  AVENUE 
BROOKLYN  16  NEW  YORK 

January  16,  1948 

Dear  Mr.  Lewis : 

In  the  light  of  what  transpired  on  Tuesday  last,  I  am 
reluctantly  compelled  to  believe  that  you  and  Mr.  Van  Horn 
are  not  likely  to  come  to  any  agreement  on  your  proposed 
Pension  Plan  and  also  that  neither  you  nor  he  will  accept 
the  underlying  principles  contained  in  the  plan  I  prepared 
and  presented  to  you  both  over  a  month  ago.  I  cannot 
assent  to  any  Pension  Plan  which  is  not,  in  my  best  judg¬ 
ment,  based  on  proper  actuarial  computations.  As  you  will 
recall,  my  December  19th  letter  stated  that  unless  affirma¬ 
tive  pension  action  was  taken,  in  what  seemed  to  me  to  be 
a  reasonable  time,  I  would  be  compelled  to  submit  my  resig¬ 
nation.  Therefore,  I  am  enclosing  my  resignation  as  a 
Trustee  of  the  1947  Fund.  In  this  connection,  I  believe  that 
court  approval  of  this  resignation  is  unnecessary  since 
there  have  been  no  disbursements  from  the  monies  collected 
under  the  1947  Agreement. 

As  for  the  1946  Fund,  I  can  remain  as  a  Trustee  only 
provided  that  you,  Captain  Collisson  and  I  come  to  an 
early  agreement  of  a  permanent  administrator.  Some 
capable  person  with  broad  administrative  experience  must 
be  in  charge  of  this  Fund.  I  make  this  a  condition  of  my 
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remaining  as  a  Trustee  of  the  1946  Fund  when  Mr.  Francis 
M.  Fitzgerald,  whose  services  were  temporarily  borrowed 
from  my  organization,  resigns.  Although  you  may  not 
agree  with  the  course  I  propose,  you  are  nevertheless 
familiar  with  what  has  transpired  and  motivates  me  to 
act  as  I  now  do. 

1200  Be  assured  that  while  I  have  the  utmost  respect 
for  your  views,  for  what  you  consider  your  j  own 
duties  as  the  Trustee  representative  of  the  United  Mine 
Workers,  and  for  your  determination  to  protect  and  safe¬ 
guard  their  rights  and  interests  as  your  own  conscience 
dictates,  I  believe  the  situation  is  such  that  it  is  futilq  for 
me  as  a  neutral  Trustee  to  try  to  function  effectively  .j 

Sincerely  yours,  •  j 

Thomas  E.  Murray  (signed) 

I 

Mr.  John  L.  Lewis,  Chairman 
United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund 
Washington,  D.  C. 

*  *  •  *  *  *  *  *  *  * 

1207  EXHIBIT  XVII  j 

United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund — 1947  ; 

BALANCE  SHEET  j 

AND  STATEMENT  OF 
INCOME  AND  EXPENDITURES  ! 

As  of  April  10,  1948 
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1208  United  Mine  Workers  of  America 

Welfare  and  Retirement  Fund — 1947 

BALANCE  SHEET— APRIL  10,  1948 

Assets 

Cash  on  Deposit .  $33,774,891.43 

National  Savings  &  Trust 
Company,  Washington, 

D.  C . $32,774,891.43 

Central  National  Bank 
of  Cleveland  .  1,000,000.00 


Total  .  $33,774,891.43 

Liabilities 

Amount  Due  United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund 

1946  .  373.14 

Unexpended  Balance  of  Fund . $33,774,518.29 

Total  .  $33,774,891.43 


1209  United  Mine  Workers  of  America 

Welfare  and  Retirement  Fund — 1947 

STATEMENT  OF  FUND  INCOME  AND  EXPENDI¬ 
TURES  FOR  THE  PERIOD  JULY  8, 1947 
TO  APRIL  10,  1948 

Income: 

Collections  from  mine  operators  under  the 
terms  of  the  National  Bituminous  Coal 
Wage  Agreement  dated  July  8,  1947 


(Less  Exchange  Fees — $71.51) .  $33,774,518.29 

Expenditures: 

None  . 

Unexpended  Balance  of  Fund .  $33,774,518.29 
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1210  United  Mine  Workers  of  America 

Welfare  and  Retirement  Fund — 1947 

Schedule  Showing  Tonnage  Collections  by  Month  i 

to  April  10,  1948 


1947 


August  . . 
September 
October  . 
November 
December 

1948 

January  . 
February 
March  . . . 
April  1-10 


$  2,863,823.37 
3,956,893.68 
4,228,833.65 
4,564,903.29 
4,346,111117 

4,700,770123 

4,591,126187 

4,314,916136 

207,211118 


Total .  $33,774,589.80 

1212  EXHIBIT  XVIII 


NOTES  ON  BITUMINOUS  COAL  PENSION  PLAN 

1.  The  Towers,  Perrin,  Forster  and  Crosby  (hereinafter 
referred  to  as  TPFC)  report  reached  the  following  majbr 
conclusions :  ' 

“The  first  and  probably  the  only  wholly  reliable  con¬ 
clusion  that  it  was  possible  to  reach  from  the  data  available 
is  that  the  Fund  cannot  possibly  support  a  retirement  pro¬ 
gram  providing  either  pensions  as  high  as  $100  per  month, 
or  any  reasonable  pensions  payable  from  a  normal  retire¬ 
ment  age  as  low  as  60.  Purely  financial  consideration  make 
this  conclusion  inevitable,  but  certain  non-financial  argu¬ 
ments  are  presented  to  show  that  such  a  program  would  be 
inadvisable  even  if  it  were  financially  feasible’ 7  (paragraph 
4,  page  1).  .  j 

“The  immediate  and  obvious  conclusion  arising  out  of 
these  results  is  that  the  Fund  as  now  constituted  cannot 
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possibly  support  pensions  of  $100  per  month  from  age  60 
or  65  even  at  the  outset,  and,  looking  ahead  a  few  years, 
pensions  of  $100  per  month  even  from  age  70  appear  to  be 
out  of  the  question.  These  and  other  related  conclusions 
assume  that  the  annual  amount  available  from  the  Fund 
cannot  be  in  excess  of  $50,000,000,  and  will  probably  be  con¬ 
siderably  less  than  this  amount.”  (paragraph  13,  page  4). 

2.  In  support  of  these  conclusions,  TPFC  made  a  number 
of  assumptions.  These  will  be  stated  and  commented  on 
briefly  in  the  following  paragraphs. 

3.  The  first  assumption  was  that  “the  number  of  eligible 
and  potentially  eligible  miners  covered  by  the  National 
Bituminous  Coal  Wage  Agreement  of  1947  is  400,000.” 

In  the  context,  it  appears  that  this  assumption  covers  the 
miners  employed  by  the  operators  signatory  to  the  Agree¬ 
ment  as  of  the  time  the  report  was  made.  As  such, 
1213  the  assumption  is  a  gross  overstatement.  Employ¬ 
ment  of  production  and  related  workers  in  coal 
mines,  using  the  latest  figures,  available  at  the  end  of  last 
October  when  the  report  must  have  been  prepared  (it  was 
dated  November  6,  1947)  was  328,000,  the  previous  August. 
The  seasonal  rise  to  337,000  in  December  might  have  been 
anticipated ;  but  a  22  percent  increase  to  400,000  was  clearly 
far  beyond  the  range  of  possibility. 

Apart  from  the  size  of  the  estimate,  the  concept  of  a  fixed 
number  of  eligibles,  affected  only  by  deaths  and  retirements 
at  a  fixed  age,  is,  as  will  be  shown,  a  wholly  untenable  basis 
of  estimation. 

4.  The  second  assumption  relates  to  age  distribution. 
Among  other  things,  12.2  percent  are  estimated  to  be  60 
or  over,  and  4.5  percent  65  and  over.  That  is,  48,800  miners 
would  be  60  or  over  and  18,000  65  and  over.  The  median 
age  would  be,  according  to  the  assumption,  42.1  years. 

In  1939,  1943,  1944  and  1945,  the  numbers  60  and  over, 
and  65  and  over,  the  corresponding  percentages  and  the 
median  ages,  as  indicated  by  the  old  age  insurance  records 
were  as  follows  for  men  reported  by  employers  engaged  in 
the  mining  of  bituminous  coal: 
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Number 

Percent 
of  Total 

Number 

Percent 
of  Total 

Number 

Percent 
of  Total 

* 

If 

1939 

IS, 100 

3.S 

9,800 

2.0 

28,000 

5.8 

87.0 

1943 

27,600 

5.5 

14,900 

3.0 

42,500 

8.5 

40.1 

1944 

28,400 

5.S 

16, GOO 
IS, 400 

3.4 

45,000 

9.2 

*1.2 

1945 

31,200 

G.l 

3.6 

49,600 

9.7 

*5.2 

1214  Tlie  changes  in  age  distributions  are  obviously  in 
large  measure  based  on  war  necessities:  many  tbns 

of  thousands  of  young  miners  were  inducted  into  the  armed 
forces  and  replaced  by  older  persons — many  without  pre¬ 
vious  mining  experience — who  were  induced  to  enter  the 
mines  because  of  the  importance  of  coal  in  the  war  effort. 
Doubtless  many  of  these  elderly  workers  have  left  the 
industry  since  Ihe  end  of  the  war — and  in  any  event  they 
do  not — and  probably  will  never,  have  the  requisite  20  years 
of  service. 

The  TPFC  estimate  must  be  based  on  the  idea  that  the 
elderly  war  workers  have  remained  in  the  industry,  apd 
that  all  will  qualify  for  a  pension  in  the  near  future.  The 
first  assumption  is  unreasonable,  although  it  cannot  be 
proved  or  disproved  until  the  old  age  insurance  figures  be¬ 
come  available.  The  second  is  certainly  false;  for  there 
are  to  be  subtracted  from  the  total  figures  for  those  60  and 
over  about  20  percent  for  nonminers,  and  (a  specific  esti¬ 
mate  will  be  developed)  a  substantial  allowance  for  those 
with  less  than  20  years  of  service. 

5.  The  TPFC  data  are  said  to  make  no  allowance  for 
inactive  or  retired  miners.  This  would  be  true  only  if  the 
estimates  for  active  miners  were  correct.  But  such  esti¬ 
mates  are  incorrect,  they  contain,  inadvertently  perhaps,  a 
large  allowance  for  inactive  miners. 

1215  6.  The  fourth  assumption  of  the  TPFC  report  is 
that  Census  mortality,  White  Males,  1939-41  is  ap¬ 
plicable  to  the  miner  population.  This  assumption  is  incor¬ 
rect  on  three  grounds:  (a)  The  hazards  inherent  in  bitu¬ 
minous  coal  mining  produce  excessive  mortality;  in  the 
years  1937  and  1939,  for  example,  the  deaths  among  bitu- 
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minous  coal  miners  in  the  category  “accidental  or  unde¬ 
fined  violence”  made  up  largely  of  accidental  deaths,  was 
248  percent  of  the  standard  rate  for  all  occupations,  as 
found  by  the  Metropolitan  Life  Insurance  Company,  (b) 
Living  conditions  of  most  miners  are  such  that  a  relatively 
high  mortality  rate  aside  from  that  for  hazards  is  to  be 
expected,  (c)  Negroes  constituted  7.5  percent  of  the  bitu¬ 
minous  coal  employees  reported  for  old  age  insurance  in 
1939;  the  proportion  has  doubtless  risen  since.  The  mor¬ 
tality  for  Negro  males,  using  the  Census  Table  for  1939-41 
compares  as  follows  with  that  for  White  males,  using  the 
latter  as  100 : 


20 

256.6 

30 

312.5 

40 

265.5 

50 

219.6 

60 

153.5 

65 

127.1 

If  Negro  males  have  a  weight  of  10  percent  in  the  miners 
group,  the  mortality  rate,  wholly  apart  from  the  extra 
hazardous  character  of  the  industry  and  the  substandard 
living  conditions  which  many  miners  are  forced  to 
1216  endure,  would  be  9  percent  above  that  for  white 
males.  Given  extra  hazards  and  low  living  stand¬ 
ards,  an  excess  mortality  of  25  percent  over  the  assumption 
in  the  TPFC  report  is  indicated. 

7.  The  fifth  assumption  of  the  TPFC  report  is  that  “all 
present  employees  who  do  not  die  will  remain  in  the  in¬ 
dustry  to  retirement  age.”  This  assumption  is  buttressed 
by  a  statement  that  turnover,  among  older  employees, 
especially  in  the  mining  industry,  is  small.  That  this  is  not 
normally  true  is  indicated  by  data  from  the  decennial  cen¬ 
suses  of  occupations  for  1930  and  1940.  Unfortunately,  the 
1940  Census  does  not  distinguish  between  bituminous  and 
anthracite  mining;  but  the  former  is  so  large  a  part  of  the 
total  that  this  fact  cannot  contribute  a  serious  qualification 
of  the  results. 
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The  1930  Census  reported  180,308  men,  in  the  age  group 
35-44,  employed  by  employers  whose  business  it  was  to 
mine  coal.  Ten  years  later,  there  were,  in  the  same  occupa¬ 
tion  group,  122,321  men  in  the  age  group  45-54.  If  there 
had  been  no  new  entrants  into  the  group,  it  would  be  reason¬ 
able  to  say  that  of  each  10,000  male  workers  in  the  coal 
business  in  1930,  5844  remained  10  years  later.  This^  in 
itself,  is  a  far  from  negligible  turnover.  If  one  counts,  in 
addition  to  those  at  work  in  1940,  persons  who  had 

1217  formerly  worked  in  the  coal  industry  and  were  unem¬ 
ployed  and  seeking  w’ork,  the  survivorship  rises  to 

6784  per  10,000.  Still  a  not  negligible  figure — assuming  a 
mortality  rate  25  percent  in  excess  of  that  assumed  by 
TPFC,  a  survivorship  of  9093  was  to  be  expected.  Other 
survivor  percentages  are  shown  in  Table  1. 

But  it  is  unreasonable  to  suppose  that  there  were  i  no 
miners  in  the  age  group  45-54  in  1940  who  were  hired  in  the 
period  since  the  1930  census.  Unfortunately,  there  arei  no 
data  to  show  how  many  new  employees  were  hired  in  the 
decade.  In  the  last  quarter  of  1938,  there  were  recordedi  by 
the  old  age  insurance  authorities,  23,600  male  bituminous 
coal  and  3950  anthracite  coal  employees  who  did  not  work 
in  1937  and  whose  wages  indicated  an  average  of  about  60 
percent  as  much  employment  in  1938  as  those  who  worked 
in  both  1937  and  1938.  In  view  that  the  peak  of  coal  mining 
employment  for  several  years  was  reached  in  1937,  it  is 
reasonable  to  assume  that  the  miners  recorded  in  the  fourth 
quarter,  with  no  wages  in  1937,  were  newly  hired.  Further, 
it  seems  likely  that  they  were  not  all  the  new  workers  in 
193S. 

But  even  if  these  workers  recorded  in  the  fourth  quarter 
were  the  sum  total  hired  in  the  year,  the  numbers  of  older 
workers  are  large  enough  to  indicate  that  the  gross 

1218  survivorship  of  employees  from  1930  to  1940  must  be 
substantially  discounted  for  new  employees.  For 

the  sharpest  decrease  in  employment  since  1924  occurred  in 
1938 ;  if  the  coal  industry  absorbed  28,500  new  employees  in 

i 

i 
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1938,  it  probably  took  in  not  less  than  300,000  in  the  decade. 
Not  all  of  these  stayed  until  1940,  but  many  of  them  did. 
Further,  7500  of  the  new  employees  in  1938  were  over  40 
when  hired,  and  9S00  were  over  35.  Certainly  100,000  em¬ 
ployees  were  engaged  for  the  coal  mining  industry  when 
over  35  in  the  1930  decade,  of  whom  a  significant  number 
must  have  been  counted  in  the  industry  in  1940.  On  the 
basis  of  the  experience  in  the  1930 ’s,  it  seems  clear  that 
there  is  sufficient  turnover  in  the  coal  industry,  apart  from 
the  flux  of  short  term  workers,  to  reduce,  very  materially, 
the  figures  arrived  at  by  the  TPFC  assumption.  How  much 
the  reduction  should  be  need  not  be  considered  here ;  it  will 
suffice  to  indicate  at  this  point  that  the  methods  used  to 
produce  an  estimate  are  wholly  wrong. 

S.  The  sixth  assumption  on  which  the  TPFC  estimates 
are  erected  is  that  “length  of  service  would  not  be  a  factor 
in  determining  eligibility  for  retirement.”  That  is  to  say, 
it  was  assumed  that  all  miners  who  are  60  or  over  have  20 
years  of  service.  This  is  undoubtedly  a  gross  exaggeration. 

Some  indication  of  the  extent  of  the  overstatement 

1219  Table  1 

Gross  Survivorship  in  Employment — 1930  to  1940 


Percentage  of  1930 
present  in  1940 

at  work  and 


Age  in 

1930 

i 

Coal 

at  work 

Railroads 

seeking  work 
Coal  Railroads 

35-44 

58.44 

77.57 

67.84 

80.93 

45-54 

39.25 

66.09 

50.00 

69.05 

55-64 

18.07 

19.78 

24.00 

21.10 

75  and  over 

3.4S 

2.03 

4.29 

2.30 

Source :  census. 

1220  is  shown  in  Table  2.  In  1938,  there  were  21,701 
employees  in  the  bituminous  coal  industry,  who 
were  in  the  age  group  55-59.  Five  years  later,  these  work- 
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ers  would  be  in  the  age  group  60-64.  But  in  1943,  five  ^ears 
later,  there  were  27,600  employees  in  the  bituminous ;  coal 
industry  in  the  age  group  60-64.  Some  of  these  were!  for¬ 
mer  miners  who  returned  after  an  absence;  but  most  of 
them  must  have  been  new  workers.  A  similar,  though  less 
spectacular,  result  is  obtained  by  comparing  1939  and  1944. 
Thereafter  there  were  fewer  workers  in  1944  than  five  years 
earlier.  Obviously  a  good  many  elderly  workers  were 
hired  in  1939;  and  just  as  obviously,  many  other  workers 
are  now  or  will  reach  60  in  the  next  few  years  with  less 
than  20  years  of  service. 

9.  The  seventh  TPFC  assumption  was  that,  whatever  the 
age  of  retirement,  all  miners  now  at  or  above  that  age  would 
retire  immediately,  and  all  miners  who  do  not  die  before 
reaching  retirement  age  will  begin  to  draw  the  pension  im¬ 
mediately  upon  reaching  retirement  age. 

The  invalidity  of  the  assumption  that  all  miners,  except 
those  who  die  before  retirement  age,  will  be  entitled  to  get 
the  pension  upon  reaching  retirement  age  has  been  dealt; 
with.  The  assumption  that  all  those  eligible  will  choose  to 
take  the  pension  immediately  upon  reaching  the  mininium 
qualifying  age  is  equally  wide  of  the  mark. 

1221  Table  2 


Comparison  of  Numbers  of  Bituminous  Employees  by  Aye 
Group — 1933  and  1943 ,  and  1939  and  1944. 


Number  of 

Number  of  Employees 

Aye  in 

Employees 

Aye  in 

in  1943 

193S 

in  1938 

1943 

4  Quarters 

All  Workers 

35-39 

41,443 

40-44 

45,900 

55,500 

40-44 

39,721 

45-49 

44,500 

53,900 

45-49 

36,997 

50-54 

43,700 

52,500 

50-54 

32,491 

55-59 

37,600 

47,000 

55-59 

21,701 

60-64 

21,600 

27,600! 

60  and 

over  13,259 

65  and  over  9,600 

14,900! 
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Age  in 

Number  of 
Employees 

Age  in 

Number  of 
Employees 

1939 

in  1939 

1944 

in  1944 

35-39 

55,600 

40-44 

57,700 

40-44 

50,100 

45-49 

54,800 

45-49 

49,500 

50-54 

51,800 

50-54 

44,300 

55-59 

48,900 

55-59 

31,000 

60-64 

28,400 

60  and  over 

27,900 

65  and  over 

16,600 

Source :  Old  Age  and  Survivors  Insurance  records. 

1222  Apart  from  the  exercise  of  compulsion  by  an  em¬ 
ployer,  it  is  the  universal  experience  with  pension 
systems  that  all  employees  affected  will  not  retire  at  the 
minimum  age  specified  in  the  plan.  The  experience  under 
the  Railroad  Retirement  Act  is  instructive  on  this  point. 
Since  1936,  annuities  have  been  available  to  railroad  work¬ 
ers  at  their  own  option,  at  the  age  of  65.  Reduced  annui¬ 
ties  have  been  payable  at  60  to  those  with  30  or  more  years 
of  service,  if  they  choose  to  retire.  The  annuities  payable 
however,  have  not  been  much  smaller  to  those  retiring  vol¬ 
untarily  in  the  age  group  60-64  than  to  those  over  65. 

In  the  first  two  years  of  the  operation  of  the  Railroad 
Retirement  System,  the  volume  of  railroad  work  contracted 
very  substantially ;  in  the  latter  part  of  1937,  there  occurred 
the  sharpest  decline  in  railroad  employment  in  history. 
The  volume  of  employment  did  not  recover  to  the  mid-1937 
level  until  the  latter  half  of  1941.  During  most  of  this 
period  there  was  substantial  pressure  for  retirement.  It 
is  probable  that  1940  and  1941  were  the  first  years  in  which 
the  system  operated  normally  so  far  as  the  volume  of  age 
retirements  was  concerned.  The  railroad  experience  sug¬ 
gests  that  a  pension  of  40  percent  of  full-time  will  induce 
about  one  quarter  of  those  65  or  over  to  retire.  When  the 
ratio  of  pension  to  w^ages  falls  to  one  third  less  than  one 
fifth  of  those  65  or  over  will  retire.  (See  Table  3). 
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1223  Table  3 


Retirement  Rates  and  Factors  Influencing  Retirement  of 
Railroad  Employees  at  65 


Calendar 

Year 

Percentage 
of  Railroad 
workers 

65  &  over 
retiring 
in  year 

Average 
annuity 
granted  to 
employees 
retiring  at  age 
of  65  &  over 

Percentage 

average  age  Annuity 

annuity  to  in  terms  of 

average  full-  December  15. 1947, 
time  wages  purchasing 

on  railroads  power. 

1937 

47.1 

$66.44 

44.78 

$108104 

1938 

34.8 

64.79 

41.83 

107:34 

1939 

28.0 

66.07 

42.03 

llllOO 

1940 

26.5 

66.33 

41.61 

110155 

1941 

21.4 

66.54 

38.96 

105163 

1942 

15.6 

67.30 

35.01 

96147 

1943 

16.4 

69.46 

32.08 

93J85 

1944 

1939-41 

15.8 

70.59 

31.08 

93.93 

i 

j 

average 

1942-44 

1  25.5 

66.30 

40.96 

109.23 

i 

average 

1  16.0 

69.29 

32.52 

94.62 

Calendar 

Year 

Percentage 
of  eligible 
workers  60-64 
retiring 
in  year* 

Average 
annuity 
granted  to 
employees 
retiring  at 
ages  60-64 

Percentage 
average  annuity 
granted  to 
employees  60  64 
to  estimated 
average  full-time 
wage* 

i 

i 

Annuity 
in  terms  of 
December  15. 194 
purchasing 
power 

1937 

4.1 

$59.48 

42.27 

$  96.72 

1938 

3.8 

65.11 

41.96 

107.&7 

1939 

2.6 

65.49 

41.43 

110.03 

1940 

2.6 

65.90 

39.95 

109.83 

1941 

2.5 

67.75 

36.88 

107.65 

1942 

1.7 

68.14 

33.55 

97.68 

1943 

2.0 

69.00 

29.66 

93.23 

1944 

1939-41 

1.8 

69.65 

28.77 

92.68 

average 

1942-44 

1  2.6 

66.41 

39.36 

109.12 

average 

1  1.8 

69.01 

30.39 

94.34 

1  Weighted  by  numbers  retiring. 

2  Approximate. 

3  See  text  for  basis  of  estimate. 
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1224  Although  the  average  annuity  paid  to  railroad 
workers  retiring  between  ages  60  and  64,  after  30 

years  of  service  has  averaged  almost  as  much  as  for  those 
retiring  at  65,  this  fact  may  be  slightly  misleading.  Those 
eligible  to  retire  under  65  have,  at  least  since  193S,  been  a 
select  group  and  their  average  wages  are  higher  than  for 
employees  retiring  at  65.  It  is  assumed  for  the  purpose  of 
Table  3  that  the  average  wage  for  the  select  group  is  as 
much  higher  than  the  average  full  time  wage  for  all  em¬ 
ployees  as  the  average  annuity  base  since  1937  for  the  select 
group  is  higher  than  the  corresponding  base  for  employees 
at  65. 

An  annuity  of  as  much  as  40  percent  of  pay,  and  having 
a  purchasing  power  of  more  than  $100  per  month  in  194S 
dollars  will  induce  the  retirement  of  only  a  very  small  pro¬ 
portion  of  those  under  65  who  can  retire  if  they  choose  to 
do  so. 

If  the  experience  of  the  largest  industrial  pension  system 
lias  any  evidentiary  value  as  far  as  the  coal  industry  is 
concerned,  it  means  that  the  TPFC  estimate  that  all  coal 
miners  will  retire  as  soon  as  they  reach  the  minimum  age  of 
eligibility  is  so  far  from  reality  as  to  be  ridiculous. 

10.  TPFC  assumed  that,  in  estimating  funded  costs,  2 
percent  interest  would  be  earned  on  reserves. 

1225  Government  bonds  can  now  be  bought  to  yield  2.45 
percent;  the  highest  grade  corporate  bonds  are  now 

available  at  yields  of  a  little  over  2.8  percent.  Moreover,  the 
trend  of  interest  rates  is  upward.  Certainly  2.5  percent 
interest  would  be  a  sufficiently  conservative  basis  for  cal¬ 
culations;  the  American  Telephone  pension  fund  is  calcu¬ 
lated  on  a  3  percent  return  basis. 

11.  TPFC  made  no  allowance  for  expenses  of  adminis¬ 
tration.  This  produces  an  ounce  of  underestimation  to  be 
offset  against  several  tons  of  averages. 

12.  At  no  point  does  the  TPFC  report  give  any  indication 
that  its  authors  have  ever  had  any  connection  with  a  pen¬ 
sion  plan  in  actual  operation.  Apparently  someone  fixes  a 
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retirement  age;  automatons  cheerfully  cease  working  at 
the  fixed  age  (and  earning  $75,  or  $80  or  more  per  week) 
and,  in  full  conviction  that  the  insurance  company  ads 
about  the  joys  of  loafing  on  annuities  is  the  whole  and  final 
truth,  they  take  their  $100  and  live  happily  ever  after. 
Unhappily  (or  maybe  happily)  real  life  is  slightly  ] more 
complex  than  actuarial  mathematics  allow  for.  As  a  guide 
to  pensions,  the  TPFC  report  has  a  very  large  value,  un¬ 
fortunately,  that  value  is  negative. 

13.  TPFC’s  major  recommendations  are  for  hiore 
122G  data  and  for  more  studies.  Data  relating  to  the  ages, 
lengths  of  service  and  number  of  miners,  ik,  of 
course,  desirable.  But  these  factors,  without  more,  will  not 
give  an  accurate  indication  as  to  what  the  pension  load  of 
the  miner’s  welfare  fund  would  be  initially  or  in  the  years 
to  come.  That  load  would  be  the  result  of  individual 
decisions  made  by  tens  of  thousands  of  individuals  having 
a  wide  variety  of  conditions  to  face,  and  a  host  of  consid¬ 
erations  to  take  into  account.  If  every  remotely  relevant 
fact  were  collected  about  every  miner  who  has  worked  iji  an 
American  coal  mine  since  1776  and  all  the  actuaries  jnow 
alive  were  to  do  nothing  for  the  next  10  years  but  make 
estimates  of  what  the  proposed  pension  plan  would  cost 
they  would  still  not  know  the  answer.  All  their  data  would 
not  tell  them  what  the  miners  themselves  would  think — -and 
that,  in  the  final  analysis  would  be  controlling. 

The  shortest,  quickest,  cheapest — and,  in  fact  the  only 
— way  to  find  out  what  a  pension  plan  costs  is  to  try  it!  out 
— and  for  several  years.  The  collection  and  analysis  of 
data  for  the  railroad  retirement  system  cost  many  millions 
— and  none  of  the  estimates  were  borne  out.  Some  vrere 
too  high,  some  were  too  low — and  if  the  life  of  the  svsjtem 
depended  upon  the  infallibility  of  prognosticators,  it  would 
never  have  left  the  ground.  And  so  it  is  with  all  pension 
systems. 

1227  14.  It  is  clear  that  collections  of  data  will  not  be 

of  any  particular  benefit  in  getting  a  Miners’  Pension 
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Fund  off  dead  center.  There  is  no  record  of  any  employer 
— in  the  coal  industry  and  elsewhere — who,  once  having 
fixed  his  mind,  was  led  to  unfix,  it  by  more  statistical  distri¬ 
butions. 

But  there  are  some  kinds  of  guides  in  this  relatively  un¬ 
charted  field  which  might  be  of  some  use — if  not  taken  too 
literally.  Such  a  reasonable  guide  would  be  the  experience 
under  the  Railroad  Retirement  Act.  That  experience  is 
the  product  of  many  thousands  of  individual  decisions 
reached  under  circumstances  not  wholly  unlike  those  which 
will  face  miners  if  the  proposed  pension  plan  wTere  to  be 
adopted.  Some  of  this  experience  was  given  in  Table  3  to 
show  that,  left  to  themselves,  men  do  not  suddenly  decide 
to  retire  on  attaining  some  fixed  age.  Is  it  reasonable  to 
suppose  that  railroad  men’s  decisions  would  bear  any  simi¬ 
larity  to  those  of  miners?  One  can  think  of  reasons  why 
the  responses  would  be  different.  The  first  of  such  reasons 
is  that  during  the  first  half  of  the  period  for  which  the  rail¬ 
road  experience  in  detail  is  available,  the  purchasing  power 
of  the  average  railroad  annuity  and  the  ratio  of  that  aver¬ 
age  to  the  wage  level  of  the  industry  was  larger  than  would 
be  the  case  for  the  miners’  system.  Second,  the 
122S  Railroad  Retirement  System  is  statutory;  it  can  be 
reasonably  presumed  to  be  permanent  since  it  is 
based  on  the  legislative  power  of  the  U.  S.  Congress,  un¬ 
challenged  since  1937.  Third,  in  the  period  from  15  to  25 
years  ago,  extremely  important  for  pension  costs  of  the 
next  10  years,  the  degree  to  which  railroad  workers  were 
members  of  strong  labor  unions  was  greater  than  for  min¬ 
ers.  The  employment  security  arrangements  negotiated  by 
unions  are  of  the  highest  importance  in  keeping  workers 
attached  to  an  industry.  Fourth,  the  character  of  railroad 
operations  and  of  the  railroad  seniority  system  was  such  as 
to  be  especially  attractive  to  men  with  long  seniority.  Ex¬ 
cept  in  unimportant  cases,  whole  railroads  do  not  close 
down.  There  are  always  jobs  and  the  senior  men  are  en¬ 
titled  to  them.  Even  when  there  is  a  lay-off  the  top  men  of 
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the  furloughed  group  have  good  prospects  for  a  steady  job 
soon.  Further,  working  in  another  industry  during  a  fur¬ 
lough  has  no  adverse  effect  on  railroad  seniority  or  fights. 
Fifth,  many  railroad  jobs  are  like  links  in  a  long  chain,  the 
upper  links  being  the  better  ones.  And,  if  the  holder  of  the 
top  link  gives  it  up,  the  holders  of  all  the  lower  links;  move 
to  the  next  higher  one.  If  there  is  a  chain  of  100  links — 
and  there  are  many  such — 99  of  the  holders  would  be 

1229  directly  benefitted  if  the  top  man  relinquishes  his 
link.  Where,  as  is  usual,  the  top  man  is  elderly, 

there  can  be  tremendous  pressure  for  him  to  retire  after  he 
has  held  the  top  job  for  what  is  generally  regarded  as  a 
fair  length  of  time.  When  to  this  pressure  there  is  added 
that  of  men  unemployed  who  see  no  way  of  catching  the 
bottom  link  except  by  the  retirement  of  some  at  the  top  of 
tlie  chain,  the  pressure  on  the  older  men  to  retire  isi  very 
great.  When  these  pressures  relax,  as  they  have  since  1939, 
the  retirement  rate  drops  sharply. 

All  these  factors  are  reasons  why  the  railroad  retirement 
rate  can  be  expected  to  be  higher  and  railroad  employment 
tenure  longer  than  in  coal  mines.  There  are  factors  oti  the 
other  side.  To  an  outsider  a  coal  mining  job  seems  dis¬ 
tinctly  less  attractive  than  one  in  a  railroad  shop,  on  the 
tracks  or  in  train  or  engine  service;  it  might  be  expected 
that  less  inducement  is  required  to  make  a  man  retire  from 
mining  coal  than  from  most  railroad  work.  Further,  prob¬ 
ably  a  larger  proportion  of  mining  jobs  are  specialized  than 
is  true  on  railroads  and  therefore  miners  have  few  alterna¬ 
tives.  | 

However  this  may  be  in  theory,  the  evidence  seems  to  be 
that  railroad  tenure  is  more  stable  than  that  of  coal  mines, 
(Table  1)  and  the  relation  between  retirement  in- 

1230  come  and  work  income  will  be  a  major  factor  in  the 
decision  whether  and  when  to  retire  on  the  part  of  a 

coal  miner,  a  locomotive  engineer  or  any  one  else.  It  is  a 
reasonable  conclusion  that  if  the  railroad  retirement  ex¬ 
perience  is  applied  to  the  proposed  miners  pension,!  the 
results  ought  to  be  overstatements  of  costs.  j 
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15.  From  this  point  on,  there  will  be  developed  an  esti¬ 
mate  of  what  expenditures  would  be  under  a  plan  for  the 
payment  of  $100  to  miners  who  are  members  of  the  United 
Mine  Workers,  who  are  now  60  or  over  and  who  have  had 
20  or  more  years  of  work  as  coal  miners. 

10.  As  a  beginning  it  is  assumed,  to  be  highly  conserva¬ 
tive,  that  the  1945  old  age  insurance  figures  are  presently 
applicable.  These  show  31,232  persons  from  60  to  64  and 
18,432  persons  65  and  over.  Whatever  the  number  was  in 
1945,  it  is  probably  larger  now.  On  the  other  hand,  the 
1945  figure  includes  clerks,  salesmen,  officials  and  some 
miners  who  do  not  belong  to  U.M.W. 

In  the  period  1939-41  when  the  average  railroad  annuity 
was  39.4  percent  of  pay  for  those  60  to  64  and  41  percent 
of  pay  for  those  65  and  over,  and  had  current  purchasing 
power  of  $109  per  month,  2.6  percent  of  those  60  to  64  and 
25.5  percent  of  those  65  and  over  retired. 

1251  The  proposed  $100  per  month  is  about  32  percent 
of  current  full  time  mining  wages — and  its  purchas¬ 
ing  i lower  is,  of  course,  less  than  the  average  railroad 
annuity  in  the  years  1939-41.  Again  to  be  conservative, 
assume  that  the  retirement  rate  of  coal  miners  60  to  64  will 
be  three  times  what  it  was  for  railroad  workers  in  the 
period  1939-41  while  for  those  65  and  over  it  will  be  one 
third  greater.  These  are  rates  which  have  been  reached  in 
the  railroad  system  only  at  the  bottom  of  deep  depressions 
when  the  pressures  on  men  to  retire,  as  described  above, 
were  operating  with  tremendous  force. 

The  railroad  retirement  rates  apply  to  eligibles.  As 
shown  above,  it  cannot  be  assumed  that  all  miners  over  60 
have  20  years  of  service ;  the  figures  in  Table  2  show  that 
large  numbers  of  new  miners  in  the  upper  age  groups  have 
recently  been  engaged. 

In  1944,  the  latest  year  for  which  complete  figures  are 
available,  31  percent  of  the  railroad  workers  in  the  60-64 
age  group,  and  36.7  percent  of  those  65  and  over  had  less 
than  20  years  of  service  on  railroads  or  allied  em- 
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1232  plovers.1  It  would  be  reasonable  to  assume  thpt  the 
corresponding  coal  miner  percentage  is  larger..  But 
again,  to  be  conservative,  assume  it  to  be  half — thiat  is, 
instead  of  assuming  that  69  percent  of  miners  60-64|  have 
20  or  more  years  of  service  take  84.5  percent,  and  instead 
of  63.3  percent,  take  81.65  percent.  On  the  basis  of  these 
assumptions,  the  number  of  miners  retiring  in  the  first  year 
of  operation  would  be  7175. 

When  the  railroad  system  started  it  took  over  all  em¬ 
ployee  pensioners  of  railroads,  railroad  labor  organizations, 
and  affiliated  organizations  numbering  4S,567.  In  addition, 
pensions  had  been  granted  to  18303  employees  who  were 
sick,  disabled,  or  unable  to  exercise  their  seniority  because 
of  slack  work  and  who  last  worked  anywhere  from  ope  to 
ten  years  or  even  more  years  before  the  Act  was  passed. 
As  of  the  end  of  1937,  the  ratio  of  the  number  of  annuities 
granted  to  employees  retiring  before  the  system  was  begun 
to  the  number  awarded  to  employees  who  worked  in  the 
industry  after  the  effective  date  was  1.32  to  1.  Again, j  as  a 
conservative,  assume  that  the  miners  ratio  is  2  to  1.  That 
would  mean  a  total  of  14,350  pensions  for  miners  who  have 
not  worked  since  last  July,  or  a  total  of  21,525.  And  take 
this  to  the  nearest  1000,  making  22,000. 

Thus  after  using  the  major  relevant  experience— i-and 
assuming  at  every  point  that — contrary  to  what  might 
reasonably  be  expected — the  railroad  rates  must  bq  in- 

1  This  is  the  total  service  on  all  railroads,  railroad  subsidiaries  engaged  in 
services  connected  with  rail  transportation,  and  railroad  labor  organizations. 

i 

i 

i 
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1233  Table  4 


Progress  of  Miners  Pension  Fund  1948-1957 


Year 

Income 

Pensions 

Paid 

Interest 

Balance 
December  31 

1948 

$55,000,000 

$26,400,000 

$  357,500 

$28,957,500 

1949 

u 

31,075,000 

1,023,000 

53,905,500 

1950 

l  i 

33,550,000 

1,615,763 

76,971,263 

1951 

i  i 

35,525,000 

2,167,719 

98,613,982 

1952 

l  ( 

37,150,000 

2,688,475 

119,152,457 

1953 

1 1 

37,650,000 

3,195,687 

139,698,144 

1954 

i  < 

38,600,000 

3,697,454 

159,795,598 

1955 

i  < 

39,975,000 

4,182,703 

179,003,301 

1956 

i  ( 

42,400,000 

4,632,583 

196,235,884 

1957 

a 

45,525,000 

5,024,335 

210,735,219 

1234  creased  to  apply  to  coal  mines,  there  emerges  an  esti¬ 
mate  of  22,000  pensioners  for  the  first  year,  and 
expenditures  of  26,400,000. 

Because  of  the  very  heavy  weight  given  to  the  retired 
miner  group,  it  might  be  expected  that,  if  the  miners  pen¬ 
sion  plan  continues  to  operate,  the  rate  of  increase  in  pen¬ 
sioners  would  be  slower  than  on  railroads.  This  is  particu¬ 
larly  true  since  the  mortality  among  miners,  even  after 
retirement,  must  be  very  much  higher  than  among  retired 
railroad  workers. 

But,  in  line  with  previous  conservative  assumptions,  the 
calculations  are  based  on  the  increases  in  annuitants  and 
pensioners  under  the  railroad  system.  The  results  are 
given  in  Table  4.  The  income  in  Table  4  is  based  on  an 
estimated  tonnage  equal  to  that  of  1947,  619  million.  Tak¬ 
ing  90  percent  of  this  as  covered  by  the  Agreement,  the 
revenue  at  10  cents  per  ton  would  be,  $55,710,000,  of  this, 
$710,000  would  be  used  for  expenses  of  administration. 
The  estimate  indicates  that  the  income  available  for  pen¬ 
sions,  $55,000,000  per  annum,  will  pay  all  pensions  due  in 
full  and  with  a  balance  left  over,  at  the  end  of  10  years  of 
operation,  of  more  than  $210,000,000. 
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1235  17.  Finally,  a  calculation  was  made  as  to  the  cost 

of  the  proposed  plan  on  a  reserve  basis.  The  as¬ 
sumptions  were  more  conservative  than  those  previously 
used :  | 

(1)  An  average  entry  age  of  28. 

(2)  Withdrawals  from  28  to  48  in  accordance  with  rail¬ 
road  experience. 

(3)  From  48  to  60  a  disability  rate  twice  as  high  as  on 
railroads.  Those  disabled  from  48  to  60  and  surviving  to 
60  to  get  the  pension  at  60. 

(4)  Mortality  from  48  on,  before  and  after  retirement, 

at  rates  25  percent  above  the  Census  White  Male  table, 
1939-41.  ! 

(5)  Retirement  rates  as  follows : 


Age 

Age 

60 

.1600 

68 

.6019 

61 

.1307 

69 

.6019 

62 

.1671 

70 

.6019 

63 

.1766 

71 

.6019 

64 

.4575 

72 

.7600 

65 

.2866 

73 

.8300 

66 

.3601 

74 

.9000 

67 

.6019 

75 

1.0000 

1236  (6)  20,000  inactive  miners  with  20  or  more  years 

of  service,  under  and  over  60,  with  value  of  pension, 
immediate  and  deferred,  averaging  $8500  each.  j 

(7)  A  total  per  capita  payment  per  annum  varying  with 
age  because  of  the  rising  productivity  coming  from  greater 
experience  and  falling  off  slightly  after  middle  age. 

(8)  Interest  at  21/*  per  cent  per  annum.  j 

(9)  $55,000,000  available  for  benefits  after  payment  of  ad¬ 
ministrative  expenses. 

(10)  360,000  covered  active  miners  distributed  as  follows 
by  age : 

Calculations  based  on  these  assumptions  indicated  that 
the  cost  of  new  entrants  would  be  2.90  cents  per  ton.  j  The 
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$55,000,000  revenue  is  sufficient,  on  these  bases,  to  pay  the 
normal  cost,  interest  on  the  excess  of  all  value  of  benefits 
over  normal  cost,  and  have  enough  left  over  to  amortize  that 
excess  in  two  generations.  (See  Table  5). 

18.  On  any  basis,  there  is  no  reason  for  delay  in  activat¬ 
ing  the  Miners  Pension  Fund. 

1237  Table  5 


Pension  Plan  Balance  Sheet 


(1)  Present  value  of  benefits  for  miners 

active  on  or  after  July  1, 1947  .  $1,274,141,000 

(2)  Present  value  of  benefits  for  miners 

inactive  on  July  1,  1947  .  170,000,000 

(3)  Total  value  of  benefits  for  present  and 

inactive  members .  1,444,141,000 

(4)  Present  value  of  normal  cost  (2.90  cents 

per  ton)  for  present  active  miners  ....  123,454,000 

(5)  Excess  of  value  of  benefits  over  normal 


cost  .  1,320,6S7,000 

Normal  cost  .  $15,955,500 

Interest  requirement  .  33,017,000 

Total  cost  on  reserve  basis  . .  48,972,500 

Available  for  amortization  . .  6,027,500 


$55,000,000 

1238  EXHIBIT  XIX 

STATEMENT  OF  UNITED  STATES  SENATOR 
STYLES  BRIDGES  AT  THE  MEETING  OF  THE 
TRUSTEES  OF  THE  1947  UNITED  MINE  WORK¬ 
ERS  OF  AMERICA  WELFARE  AND  RETIRE¬ 
MENT  FUND,  MONDAY,  APRIL  12,  1948. 

As  a  basis  for  my  remarks  and  the  resolution  I  shall 
introduce,  I  want  to  state  certain  facts. 

The  point  in  issue  here  is  not  whether  there  should  be  a 
1947  United  Mine  Workers  Welfare  and  Retirement  Fund. 
Neither  is  the  point  in  issue  the  principle  of  such  a  Fund 
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or  whether  it  is  a  sound  undertaking.  The  principle  and 
the  Fund  itself  were  established  by  a  contract  entered  into 
by  the  coal  operators  and  the  coal  miners.  By  that  con¬ 
tract,  the  coal  operators  and  the  coal  miners  hav$  com¬ 
mitted  themselves  to  the  principle  of  the  Fund  and  they 
have  committed  themselves  to  the  proper  administration  of 
the  Fund  for  the  purposes  authorized  in  the  contract!  The 
future  of  such  a  Fund  is  a  matter  for  determination  by  the 
operators  and  the  miners.  ! 

The  contract  entered  into  by  the  miners  and  operators 
stipulates  that  a  portion  of  the  1947  United  Mine  Wbrkers 
Welfare  and  Retirement  Fund  shall  be  set  aside  for  pension 
purposes.  The  point  at  issue  here  is  whether  and  under 
what  conditions  such  a  portion  shall  be  set  aside  and  a  pen¬ 
sion  fund  activated.  j 

The  1946  Welfare  and  Retirement  Fund  was  created  on 
May  29,  1946.  I  am  informed  that  in  the  23  months  during 
'which  that  fund  has  existed  no  part  of  it  has  ever  been  set 
aside  or  spent  for  a  pension  for  any  member  of  the  Union. 

The  1947  Fund  was  established  by  agreement  dated  July 
9,  1947,  effective  as  of  July  1,  1947.  The  records  of  the 
Trustees  indicate  that  in  the  9  months  intervening  no  part 
of  it  has  been  set  aside  or  used  for  any  purpose. 

I  am  advised,  and  I  have  no  information  to  the  contrary, 
that  the  stoppage  of  work  on  March  15,  1948,  was  caused 
by  the  failure  of  the  Trustees  to  activate  either  of  these 
funds.  I  further  understand  that  the  members  of  the  Union 
have  indicated  that  unless  and  until  a  proper  sum  is  set 
aside  for  pension  purposes  from  the  Fund  in  the  hands  of 
the  Trustees  they  do  not  propose  to  return  to  their  work. 

This  is  a  time  in  which  the  security  and  economic  stability 
of  our  country  require  not  only  continuous  production  but 
increased  production.  The  dangers  involved  in  an  indefi¬ 
nite  stoppage  of  coal  mining  are  plain  for  all  to  see.  Idle¬ 
ness  in  a  basic  industry  adversely  affects  every  man,  woman 
and  child  in  America.  I  feel  keenly  my  responsibility  to  the 
people  to  help  get  the  miners  back  into  the  pits.  In  this 
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time  of  national  stress,  it  is  unthinkable  that  differences  of 
opinion  over  the  interpretation  of  an  existing  contract 
should  be  allowed  to  place  the  security  of  our  country  and 
the  welfare  of  the  people  in  jeopardy. 

No  man  could  possibly  go  thoroughly  into  all  of  the  points 
at  issue  in  the  brief  time  I  have  had.  Therefore,  I  have 
concentrated  upon  the  basic  issue  with  a  view  to  placing 
before  you  suggestions  which  I  consider  a  fair  basis  upon 
which  the  miners  can  return  to  work  and  wre  can  enter  upon 
the  exhaustive  study  which  must  be  made  before  our  deci¬ 
sions  can  be  final. 

In  my  resolution  I  make  no  attempt  to  finally  settle  the 
questions  involving  legal  or  actuarial  matters.  In  the 
weeks  ahead  I  shall  avail  myself  of  expert  advice  in  both 
these  fields.  In  connection  with  this  whole  issue,  recent 
months  are  a  diary  of  inactivity.  Today  I  am  concerned  lest 
the  basic  question  again  go  unsolved  and  the  country  suffer 
the  consequences  of  extended  idleness  in  the  mines. 

The  decisions  we  as  Trustees  make  are  not  unchangeable. 
The  opportunity  to  change  them  at  any  time  is  guaranteed. 
In  my  opinion,  it  is  better  for  the  country  that  we  accept  any 
possible  risk  of  action  rather  than  see  the  national  security 
and  welfare  threatened  by  our  refusal  to  act.  I,  therefore, 
offer  my  resolution  as  a  basis  for  our  tentative  agreement 
from  which  we  can  go  forward  sincerely  to  our  exhaustive 
study  of  all  the  issues  and  all  the  evidence. 

1239  My  resolution  proposes  that  from  the  Fund  in  the 
hands  of  the  Trustees  there  shall  be  set  aside  Five 
Million  Dollars  for  retirement  benefits.  This  is  Fifteen 
Million  Dollars  less  than  the  amount  suggested  by  the 
Trustees  representing  the  miners.  The  Trustee  represent¬ 
ing  the  operators  takes  the  position  that  no  portion  of 
the  Fund  should  be  set  aside  for  retirement  benefits  at  this 
time. 

I  am  satisfied  that  if  the  position  of  the  Trustee  for  the 
operators  were  adopted,  the  miners  involved  in  this  dispute 
would  not  return  to  work.  I  believe  that  the  public  welfare 
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requires  an  immediate  resumption  of  mining  operations. 
The  amount  suggested  in  my  resolution  can  be  changed  if 
the  complete  study  we  are  to  make  indicates  that  a  higher 
allotment  should  be  set  aside  for  pension  purposes. 

My  resolution  proposes  that  the  amount  to  be  paid  each 
month  to  each  qualified  and  eligible  miner  shall  be  $100. 
This  is  the  monthly  benefit  suggested  by  the  Trustee  for  the 
miners.  Again  I  must  refer  to  the  fact  that  my  resolution, 
if  adopted,  would  be  a  tentative  agreement  and  the  amount 
of  this  monthly  pension  is  subject  to  any  revision  which  our 
further  study  may  indicate  is  proper. 

My  resolution  proposes  that  the  eligible  age  for  retire¬ 
ment  shall  be  62  years.  The  position  of  the  Trustee  for 
the  miners  is  that  the  retirement  age  should  be  60  years. 
The  position  of  the  Trustee  for  the  operators  is  that  the 
retirement  age  should  be  not  less  than  65  years.  On  the 
basis  of  information  presently  available  to  me,  it  is  ifiy 
opinion  that  fixing  the  retirement  age  at  62  helps  to  elimi¬ 
nate  the  objections  raised  by  the  operators’  Trustee  per¬ 
taining  to  the  future  solvency  of  the  fund. 

My  resolution  proposes  that  only  those  members  of  the 
United  Mine  Workers  of  America  who  attain  the  age  of  62 
years  and  complete  20  years  in  the  coal  industry  on  or  after 
May  29, 1946,  shall  be  eligible  for  retirement  benefits. 

The  question  relating  to  those  who  should  be  eligible 
for  a  pension  covers  the  most  acute  area  of  dispute.  The 
Trustee  for  the  operators  has  taken  the  position  that  were 
all  members  of  the  United  Mine  Workers  to  be  declared 
eligible  for  a  monthly  pension  the  solvency  of  any  allot¬ 
ment  from  the  Fund  for  retirement  purposes  would  be 
severely  challenged.  On  the  other  hand,  the  Trustee  for 
the  miners  has  been  insistent  upon  a  completely  literal 
interpretation  of  the  contract.  Such  an  interpretation 
would  include  all  members  of  the  United  Mine  Workers 
of  America. 

If  May  29,  1946  is  adopted  as  the  controlling  date,  the 
number  of  persons  eligible  for  pensions  will  be  further 
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drastically  reduced  with  the  result  that  a  further  possible 
threat  to  the  solvency  of  the  Fund  will  be  eliminated. 

I  should  like  to  add  that  it  was  on  May  28,  1946  that  the 
first  Welfare  and  Retirement  Fund  was  established  under 
a  contract  entered  into  by  the  United  Mine  Workers  of 
America  and  Secretary  of  the  Interior,  Julius  A.  Krug, 
acting  for  the  Government  of  the  United  States. 

The  Trustee  for  the  operators  has  taken  the  position  that 
a  retirement  fund  should  not  be  activated  until  there  has 
been  a  judicial  determination  as  to  just  who  can  be  de¬ 
clared  eligible  for  pension  payments  under  the  1947  con¬ 
tract.  No  one  knows  when  such  a  judicial  determination 
can  be  expected. 

Available  information  strongly  indicates  that  if  this 
position  of  the  Trustee  for  the  operators  were  adopted  the 
stoppage  in  mining  operations  would  continue.  It  is  not  in 
the  best  interest  of  the  country  that  this  stoppage  should 
continue.  I  repeat  that  it  is  my  conclusion  that  differences 
of  opinion  over  he  interpretation  of  a  contract  in  actual 
existence  as  a  mutual  agreement  between  the  operators  and 
the  miners  should  not  be  allowed  to  place  the  security  of 
our  country  and  the  welfare  of  the  people  in  jeopardy. 

I,  therefore,  express  the  hope  that  the  Trustee  for  the 
miners  and  the  Trustee  for  the  operators  will  recede  from 
the  differing  positions  that  have  prevented  the  activation 
of  a  retirement  fund  and  resulted  in  the  work  stoppage  from 
which  the  country  as  a  whole  suffers. 

Having  in  mind  the  fundamental  fact  that  the  contract 
before  us  for  interpretation  is  the  handiwork  of  the  oper¬ 
ators  and  miners  themselves,  I  believe  there  is  sound 
reason  based  upon  the  public  welfare  for  each  of  you  to 
agree  to  my  resolution  as  a  tentative  basis  upon  which  the 
miners  can  return  to  their  work  and  we  can  move  in  good 
faith  toward  a  final  determination  of  the  issues  based  upon 
a  sincere  and  fair  judgment  of  all  the  evidence  we  can 
gather. 
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1240  RESOLUTION  TO  BE  INTRODUCED  AT  THE 
MEETING  OF  THE  TRUSTEES  OF  THE 
UNITED  MINE  WORKERS  OF  AMERICA  WEL- 
WARE  AND  RETIREMENT  FUND  OF  1947  MON¬ 
DAY  MORNING,  APRIL  12,  1948,  BY  UNITED 
STATES  SENATOR  STYLES  BRIDGES,  ONE  OF 
THE  TRUSTEES. 

Whereas,  under  the  “Labor-Management  Relations  Act 
of  1947”,  Title  III,  Section  302  (c)  (5)  (C),  and  under  the 
terms  of  the  “National  Bituminous  Coal  Wage  Agreement 
of  1947”,  the  Trustees  of  the  “United  Mine  Workers  of 
America  Welfare  and  Retirement  Fund  of  1947”  shall  des¬ 
ignate  a  portion  (which  may  be  changed  from  time  to  tipie) 
of  the  payments  herein  provided  as  a  separate  fund  to  be 
administered  by  the  said  Trustees  herein  described  and  to 
be  used  for  providing  for  pensions  or  annuities  for  the 
members  of  the  United  Mine  Workers  of  America  or  their 
families  or  dependents  and  such  other  persons  as  maj[  be 
properly  included  as  beneficiaries  thereunder; 

Now,  Therefore  Be  It  Resolved,  that  there  be  and  is 
hereby  designated  a  separate  fund  to  be  used  for  providing 
pensions  or  annuities  for  the  members  of  the  United  Mine 
Workers  of  America,  or  their  families  or  dependents  and 
such  other  persons  as  may  be  properly  included  as  bene¬ 
ficiaries  thereunder;  that  there  be  and  there  is  hereby 
transferred,  set  aside  and  deposited  in  said  Fund,  pursuant 
to  said  Act  and  said  contract,  the  sum  of  Five  Million 
Dollars  ($5,000,000)  out  of  payments  heretofore  made  to 
the  “United  Mine  Workers  of  America  Welfare  and  Retire¬ 
ment  Fund  of  1947” ;  that  said  Five  Million  Dollars  ($5,000,- 
000)  so  hereby  transferred,  set  aside  and  deposited  in  said 
Fund  shall  be  incremented  from  payments  already  made  or 
hereafter  to  be  made  to  the  “United  Mine  Workers  of  Amer¬ 
ica  Welfare  and  Retirement  Fund  of  1947”,  from  time  to 
time  as  upon  review  by  the  Trustees  experience  obtained 
may  require;  that  said  Fund  shall  not  be  subject  to  or  be 
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charged  with,  or  have  any  obligations  created  against  it, 
or  be  subject  to  any  expenditures  or  withdrawals  of  any 
kind  or  character  by  the  Trustees  other  than  withdrawals 
for  the  payment  of  pensions  or  annuities  and  such  with¬ 
drawals  as  may  be  authorized  by  said  Trustees  for  the 
purposes  of  investment  or  reinvestment  necessary  or  advis¬ 
able  for  the  conservation  and  protection  of  said  Fund,  or 
for  the  purposes  of  the  payment  of  reasonable  administra¬ 
tive  expenses,  including  tax,  actuarial  and  legal  studies  if, 
as  and  when  required,  and  which  may  hereafter  by  the 
Trustees  be  duly  authorized. 

Be  It  Further  Resolved,  that  a  pension  of  $100  per 
month  shall  be  paid,  subject  to  amendment  or  modification 
at  any  time  as  experience  in  the  operation  of  the  fund  may 
dictate  or  require,  to  each  eligible  and  qualified  member  of 
the  United  Mine  Workers  of  America  who  on  May  29, 1946, 
attained  or  thereafter  attained  the  age  of  62  years  and  who 
has  served  20  years  in  the  coal  industry  in  the  United  States 
and  who  has  retired  from  service  in  the  bituminous  coal 
industry  in  the  United  States  on  a  date  subsequent  to  May 
28, 1946 ;  that  the  effective  date  for  the  payment  of  pensions 
shall  be  as  of  the  date  that  the  member  of  the  United  Mine 
Workers  of  America  has  retired  from  the  bituminous  coal 
industry  in  the  United  States  after  attaining  the  age  of 
62  years  and  has  served  20  years  in  the  industry;  but  no 
member  of  the  United  Mine  Workers  of  America  shall  be 
eligible  or  qualified  for  a  pension  in  accordance  with  the 
foregoing  who  retired  from  the  bituminous  coal  industry 
in  the  United  States  prior  to  May  29,  1946. 

Be  It  Further  Resolved,  that  at  the  earliest  practicable 
date  following  the  adoption  of  this  resolution  there  shall  be 
formulated  detailed  rules  and  regulations  subject  to  ap¬ 
proval  by  the  Trustees,  to  effectuate  the  payment  of  said 
pensions  upon  the  terms  and  conditions  hereinabove  speci¬ 
fied  and  in  conformity  with  reasonable  and  proper  admin¬ 
istration  of  said  funds. 
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Be  It  Further  Resolved,  that  the  Trustees  reserve  the 
right  to  modify,  include  or  amend  the  above  terms  and  con¬ 
ditions  at  any  time  both  as  to  the  amount  of  pension  pay¬ 
ments  and  the  qualifications  for  eligibility,  together;  with 
the  right  to  modify  or  amend  the  rules  and  regulations 
herein  above  provided  for,  as  upon  review  by  the  Trustees, 
experience  obtained  in  the  operation  of  the  Fund;  may 
require. 

Be  It  Further  Resolved,  that  title  to  all  monies,  paid 
into  or  transferred  to  the  fund  herein  set  forth  shall  be 
vested  in  and  remain  exclusively  in  the  Trustees ;  thaf  said 
money  shall  in  no  manner  be  liable  for  or  subject  to  debts, 
contracts,  liabilities  or  torts  of  the  beneficiaries  of  such 
Fund;  and  that  no  benefits  or  moneys  payable  from  such 
Fund  shall  be  subject  in  any  manner  to  anticipation,  aliena¬ 
tion,  sale,  transfer,  assignment,  pledge,  encumbrance  or 
charge,  and  any  attempt  so  to  anticipate,  alienate,  sell, 
transfer,  assign,  pledge,  encumber  or  charge  the  same  shall 
be  void. 


i 


APPELLANTS’  BRIEF 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  9943 

INTERNATIONAL  UNION,  UNITED  MINE  WORK¬ 
ERS  OF  AMERICA,  and  JOHN  L.  LEWIS,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of 
America,  Appellants, 

v. 

UNITED  STATES  OF  AMERICA,  Appellee. 


No.  9944 

INTERNATIONAL  UNION,  UNITED  MINE  WORK¬ 
ERS  OF  AMERICA,  and  JOHN  L.  LEWIS,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of 
America,  and  as  Union  Representative  Trustee,  Board 
of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  Appellants, 

v. 

UNITED  STATES  OF  AMERICA,  Appellee. 


APPEALS  FROM  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
OF  COLUMBIA. 

United  States  Court  of  App**t8wELLY  K.  HOPKINS, 

HARRISON  COMBS, 

900-15th  Street,  N.  W., 
Washington,  D.  C. 

T.  C..  TOWNSEND, 

M.  E.  BOIARSKY, 

510-16  Kanawha  Valley  Bldg., 
Charleston,  W.  Va., 

Counsel  for  Appellants. 


for  the  Qistncf  Columbia 
Circuit 

FILED  OCT  9  1248 


Shafer 


Ptg.  Co. 


Note :  The  symbol  “J.  A.”  refers  to  the  Joint  Appendix 
of  the  record  filed  herein. 

The  term  “appellants”  used  herein  refers  to  Interna¬ 
tional  Union,  United  Mine  Workers  of  America,  and  John 
L.  Lewis,  as  President,  International  Union,  United  Mine 
Workers  of  America,  in  Appeal  No.  9943,  and  International 
Union,  United  Mine  Workers  of  America,  and  John  L. 
Lewis,  as  President,  International  Union,  United  Mine 
Workers  of  America,  and  as  Union  Representative  Trustee, 
Board  of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  in  Appeal  No.  9944. 


INDEX 


SUBJECT  INDEX 


PAGE 

! 

I.  Statement  As  To  Jurisdiction  _ _ L.  1 


11.  Statement  of  the  Case  _  _  „ 

(a)  The  Contempt  Proceedings  .  . 

i_  2 

j_  7 

(h)  The  Preliminary  Injunction  . 

L.  10 

(c)  Appellants’  Answer  to  Complaint _ 

| 

_  10 

III.  The  Facts _ 

U  n 

(1)  On  the  Issue  of  Contempt  and  Existence  o: 
An  Alleged  Strike 

f 

L_  11 

(2)  Facts  Relating  to  Imperilment  of  National 
Health  or  Safety  . .15 

I 

(3)  Facts  Adduced  for  the  Preliminary  Injunction  16 

IV.  Statement  of  Points  Upon  Which  Appellants  Intend 

to  Relv  _  _ _ _ _  ...  - _  17 

i 

Vi  Summary  of  Arm’m^nt.  . 

„  20 

AROTTMRNT  _ _ _  .  . 

_  31 

i 

I.  The  Statute  Vesting  Jurisdiction  and  the  Restrain^ 
ing  Orders  Thereunder  Are  Void  Because  They  Are  Re- 

to  Hip  Uonctitnt.ion  of  thp  United  States  31 

VV  W  . . 

1  The  Thirt^nth  Amendment  i 

_  31 

9  The  Hirst.  Amendment  _ 

_  41 

| 

3.  The  Fifth  Amendment  —  43 

4.  The  Statute  Vests  the  Federal  Courts  With 

(  ii  ) 


the  Exercise  of  Non  judicial  Powers  and  Is 
Therefore  Void  Under  Article  III  of  the  Fed¬ 
eral  Constitution _ 47 

II.  The  Restraining  Orders  and  Judgments  In  Crim¬ 

inal  Contempt  Were  Beyond  the  Court’s  Jurisdiction 
Because  Jurisdictional  Prerequisites  Were  Lacking _ 47 

1.  The  Dispute  Involved  Herein  is  not  a  “Dis¬ 
pute”  Within  the  Purview  of  Sections  206-210 

of  the  Act _ 48 

2.  The  Complaint  and  Exhibits  Attached  Thereto 

Did  Not  Suffice  to  Invoke  the  Jurisdiction  of 
the  Court  _ 49 

3.  There  Was  No  Jurisdiction  to  Issue  the  Pre¬ 
liminary  Injunction _ 52 

III.  Judgments  and  Sentences  of  Criminal  Contempt 

f4re  Without  Supporting  Factual  Basis  and  Are  Con¬ 
trary  to  Law _ _ 53 

1.  The  Court’s  Findings  of  Fact  and  Conclusion 
of  Law  of  Union’s  Responsibility  for  the  Al¬ 
leged  Strike  Are  Contrary  to  the  Evidence 


and  to  Law _ 53 

2.  There  is  No  Evidence  That  Appellants  Con¬ 
temned  the  Court’s  Order _ 59 

3.  The  Evidence  Does  Not  Support  the  Court’s 
Finding  of  Imperilment  of  the  National  Health 

or  Safety _ 62 


IV.  Appellants  Were  Not  Legally  Bound  To  Comply 
With  the  Restraining  Order  Because  Its  Issuance  Was 
Beyond  the  Court’s  Jurisdiction  And  It  Required  Per¬ 
formance  of  Illegal  And  Unconstitutional  Conduct _  65 


(  iii  ) 


V.  The  Fines  Imposed  Upon  the  Union  and  John  L. 

Lewis  Are  Contrary  to  the  Law  and  the  Evidence.  At 
the  Least,  They  Are  Excessive  By  Constitutional  And 
Decisional  Standards _ 68 

VI.  The  District  Court  Erred  in  Issuing  a  Rule  tb 

Show  Cause  Why  Defendants  Below  Should  Not  Be 
Held  In  Contempt  Where  Said  Rule  Failed  to  De+ 
scribe  the  Proceeding  As  Being  In  Criminal  Contempt 
And  Where  Said  Rule  Did  Not  Institute  a  Separate 
And  Independent  Proceeding _ _ _ j....  72 

i 

VII.  The  District  Court  Erred  In  Admitting  Over  Ob* 
jections  of  Appellants,  the  Testimony  of  Plaintiff's 
Witnesses  And  Government's  Exhibits  In  Connectioii 


With  Said  Testimony  _ _ _ L  73 

Conclusion _ j_  74 

i 

Appendix  _ _ _ _  I 


CASES  CITED 


American  Steel  Foundries  v.  Tri-City  Central  Trade 
Union,  257  U.  S.  184,  66  L.  ed.  189, 199  . . 31,  44 


Arthur  v.  Oakes,  63  F.  310,  11  CCA  29 


-31,  40 


Alabama  State  Federation  of  Labor  v.  McAdory,  24$ 
Ala.  1,  18  So.  (2)  810  _ . . . . . . . _ . . j„ 

American  Federation  of  Labor  v.  Swing,  312  U.  Si 
321,  85  L.  ed.  855  - 1. 


Anderson  v.  Dunn,  6  Wheat.  204,  231,  5  L.  ed.  242. 


33 


42 

60 


Bader  Coal  Co.  v.  Quemahoning  Coal  Co.,  14  F.  (2)  74$_  74 


(  iv  ) 


Bayonne  Textile  Corp  v.  American  Federation  of  Silk 
Workers,  116  N.  J.  Eq.  146,  172  A.  551 _ 32 

Beck  v.  Teamsters  Protective  Union,  118  Mich.  497 -  32 

Bailey  v.  Alabama,  219  U.  S.  219 - 33 

In  re  Blaney,  184  P.  2d  892  (Cal.  1947) -  34 

Birmingham  Trust  &  Sav.  Co.  v.  Atlanta,  271  F.  743 -  40 

Behre  v.  Anchor  Inc.  Co.,  297  F.  986  (CCA  2) - 49 

Carpenters’  Union  v.  Citizens  Committee,  333  Ill.  225, 

164  N.  E.  393,  (1928)  _ _ _ 32,  33 

Cantwell  v.  Connecticut,  84  L.  ed.  1213, 1218 - 36 

Carpenters  and  Joiners  Union  of  America  v.  Ritter’s 
Cafe,  315  U.  S.  722,  86  L.  ed.  1143 _ — _ 36 

Carlson  v.  California,  310  U.  S.  106,  84  L.  ed.  1104,  1108  42 

Connolly  v.  General  Construction  Co.,  70  L.  ed.  322 -  46 

Carmack  v.  U.  S.  135  F.  (2)  197  (CCA  8,  1943)  _ 47 

Cochran  v.  United  States,  41  F.  (2)  193  (OCA  8) - 55 

Coronado  Coal  Company  v.  United  Mine  Workers  of 
America,  69  L.  ed.  963  -  57 

Delaware  L.  &.  W.  R.  Co.  v.  Switchmen’s  Union  of 
North  America  et  al.,  158  F.  541  (CCA  8)  -  31 

De  Jonge  v.  Oregon,  299  U.  S.  353,  81  L.  ed.  278,  284 . 35,  37 

Dorchy  v.  Kansas,  272  U.  S.  306,  311  -  35 

Dorchy  v.  Kansas,  68  L.  ed.  686,  689  - - -  44 

Dairy  Land  Power  Cooperative  v.  Wisconsin  Employ¬ 
ment  Relations  Board,  21  L.  R.  R.  M.  2508,  2514 — 37 

Debs,  In  re,  39  L.  ed.  1092  - 52,  73 

Ezzard  v.  United  States,  7  F  (2)  808  (CCA  8)  -  55 

Frost  v.  Railroad  Commission,  70  L.  ed.  1101,  1104 -  40 


Ex  Parte  Fisk,  113  U.  S.  713,  28  L.  Ed.  1117 _  68 

Hall  v.  Johnson,  87  Ore.  21,  169  P.  515 _ 32,  40 

Henderson  v.  Coleman,  7  So.  (2)  117  (Fla.)  .  33 

Hopkins  et  al  v.  Oxley  Stave  Co.,  83  F.  912  (CCA  8, 
1897)  _  _ _ ; _  _ _ _ 

Hotel  Employee  Alliance  v.  Greenwood,  30  So 
(Ala.  1947)  _ 

Howat  v.  Kansas,  258  U.  S.  181 

Int.  Union  of  United,  etc.,  Workers  of  America  v.  Me-  j 
Nally,  22  L.  R.  R.  M.  2391  (Mich.  Cir.  Ct,  Aug.  3 

1948)  _ 32,  43 

! 

Lindsay  &  Co.  v.  Montana  Fed.  of  Labor,  37  Mont.  264, 

96  P.  127  - - - - 31 

Longshore  Printing  Co.  v.  Howell,  26  Ore.  527,  38 


P.  547 


32 


_ !  61 


Matter  of  Michael,  90  L.  ed.  30,  33  - 

Michaelson  v.  United  States,  69  L.  ed.  162 - 53 

Milkwagon  Drivers  Union  v.  Lake  Valley  Farm  Prod¬ 
ucts,  Inc.,  311  U.  S.  91,  85,  L.  ed.  63 - 


„48 


Minn.  St.  Ry.  Co.  v.  City  of  Minneapolis,  189  F.  445  - 1  49 

N.  L.  R.  B.  v.  Fansteel  Metallurgical  Corp.,  83  L. 


ed.  627,  635 


32 


N.  L.  R.  B.  v.  Jones  &  Laughlin  Steel  Corp.,  301 
U.  S.  1 _ 32>  43 

Near  v.  Minnesota  ex  rel.  Olson,  283  U.  S.  697,  75 
L.  ed.  1357,  1363  _ 35,1  41 

O’Malley  v.  Chrysler  Corporation,  160  F.  (2)  35,  36 -  45 

Oyama  v.  California,  332  U.  S.  633,  636,  92  L.  ed. 

(Adv.  op.)  257,  259  - 40 

_ 33 


Pollock  v.  Williams,  88  L.  ed.  1095,  1103 


(  Vi  ) 


Penfield  Co.  v.  Securities  &  Exchange  Commission,  91 
L.  ed.  1117,  1125 _ 69,  72 


Ex  Parte  Rowland  ,104  U.  S.  604,  618 
Stapleton  v.  Mitchell,  60  F.  Supp.  51 


67 


.32,  33,  36,  42 


Traffic  Telephone  Workers  Federation  of  N.  J.  et  al. 
v.  Driscoll,  71  F.  Supp.  681  (D.  C.,  D.  N.  J.,  1947) _  32 

Thomas  v.  Collins,  323  U.  S.  516,  89  L.  ed  430,  440 _ 35,  38 

United  States  v.  Petrillo,  91  L.  ed.  1877  _ 44,  46 

United  States  v.  Petrillo,  68  F.  Supp.  845  _ 44 

U.  S.  v.  C.  I.  O.,  92  L.  ed.  (Adv.  op)  1315,  1328,  1337-37,  42 

United  Mine  Workers  of  America  v.  Coronado  Coal 
Company,  66  L.  ed.  975  _  57 

United  Mine  Workers  of  America  v.  Coronado  Coal 
Company,  66  L.  ed.  963  _ 57 

United  States  v.  United  Mine  Workers  of  America,  91 
L.  ed.  884, _ 28,  65,  66,  69,  72 


U.  S.  v.  Quick,  128  F.  (2)  743 


U.  S.  ex  rel.  W.  Va.-Pittsburgh  Coal  Co.,  11  F.  (2) 
93  (CCA  4) _ 


Van  Gorder  v.  United  States,  21  F.  (2)  939  _ 

Wilson  &  Co.  v.  N.  L.  R.  B.  120  F.  (2)  913  (CCA 
7,  1941)  _ 


74 

73 

55 

31 


Winters  v.  New  York,  92  L.  ed.  656,  660  -  46 

Wolff  Packing  Co.  v.  Court  of  Industrial  Relations, 

67,  L.  ed.  1103 - - - 44,  50,  73 

Ex  Parte  Young,  209  U.  S.  123,  52  L.  ed.  714 _ 68 


STATUTES  AND  CONSTITUTIONAL  PROVISIONS 

CITED 


Article  III,  Constitution  of  U.  S. 


.17,  23,  47 


District  of  Columbia  Code,  Section  101,  Title  17 _  2 

First  Amendment  to  the  Constitution  of  U.  S _ 5, 17,  22,  41 

Eighth  Amendment  to  the  Constitution  of  U.  S - 19 

Fifth  Amendment  to  the  Constitution  of 
U.  S.  _ _ _ _ _ _ — — — 5,  17,  22,  23,  43 

Thirteenth  Amendment  to  Constitution  of 

U.  S _ _ 5,  20,  21,  22,  31J  39 

i 

28  U.  S.  C.  A.  227,  1291,  1292  _ j  2 

29  U.  S.  C.  A.  176-180  - - 1,  2 


i 

•  ! 

MISCELLANEOUS  CITATIONS 

| 

135  A.  L.  R.,  290  _ j  40 

11  Am.  Jur.,  Subject  Constitutional  Law,  Sections 
339,  341  ...  _  _ I  43 

20  Am.  Jur.,  Evidence,  §  1085  _ !  74 

28  Am.  Jur.,  Subject  Injunctions,  Section  21 - j  45 

49  Am.  Jur.,  Subject  Specific  Performance,  134-135  j 

Edmunds,  Civil  Rules  of  Federal  Procedure,  Vol  2, 

1551  _ _ _ !  49 

Federal  Rules  of  Criminal  Procedure,  Rule  42(b) _ 30,  72 

Federal  Rules  of  Civil  Procedure,  Rule  52  (a)  _ 24,  51*  52 

Federal  Rules  of  Civil  Procedure,  Rule  73 - i  2 

Federal  Rules  of  Civil  Procedure,  Rule  65(b) - 59 


(  viii  ) 


Federal  Rules  of  Criminal  Procedure,  Rule  37 - 2 

Frankfurter  &  Green,  The  Labor  Injuncton,  p.  134, 

Ch.  5 _ 32,  34 

Gregory,  Government  by  Injunction  Again,  14  Univ. 
of  Chicago  Law  Review  363  -  34 

McKinnon,  Human  Rights  and  National  Unity,  33  Am. 

Bar  Journal  554,  546  _  37 

2  Scott  on  Trusts  173 - 


Teller,  Labor  Disputes  &  Collective  Bargaining,  Vo. 

The  Labor  Management  Relations  Act  and  the  Revival 
of  the  Labor  Injunction,  48  Col.  Law  Rev.  759 -  34 

Wharton’s  Criminal  Evidence,  11th  Ed.  Vol.  2,  Sec. 
992,  p.  1608  _  55 

I^abor-Management  Relations  Act,  1947 : 

Section  208  - - - 1,  2,  17,  20 

Sections  206-10 _ 2,  3,  10,  17,  23,  24,  48,  52 


Section  209 
Section  502  _ 


Section  501  (2)  - 

Section  303  _ 


.5,  20,  37,  59 

_ 18,  59 

_ 32 


APPELLANTS’  BRIEF 


UNITED  STATES  COURT  OF  APPEALS 

I 

j 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

i 


No.  9943  | 

INTERNATIONAL  UNION,  UNITED  MINE  WORK¬ 
ERS  OF  AMERICA,  and  JOHN  L.  LEWIS,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of 
America,  Appellants, 


UNITED  STATES  OF  AMERICA,  Appellee. 


No.  9944 

INTERNATIONAL  UNION,  UNITED  MINE  WORK¬ 
ERS  OF  AMERICA,  and  JOHN  L.  LEWIS,  as  Presi¬ 
dent,  International  Union,  United  Mine  Workers  of 
America,  and  as  Union  Representative  Trustee,  Board 
of  Trustees,  United  Mine  Workers  of  America  Wel¬ 
fare  and  Retirement  Fund,  Appellants, 

v. 

UNITED  STATES  OF  AMERICA,  Appellee. 


APPEALS  FROM  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
OF  COLUMBIA. 


I.  STATEMENT  AS  TO  JURISDICTION 

United  States  of  America  (appellee  and  sometimes  here¬ 
inafter  called  “Government”)  instituted  this  action  in  the 
United  States  District  Court  for  the  District  of  Columbia 
“pursuant  to  the  provisions  of  Section  208”1  of  the  Labor 
Management  Relations  Act,  1947,  to  enjoin  the  continuance 
of  an  alleged  strike  by  International  Union,  United  Mine 
Workers  of  America  (sometimes  hereinafter  called 
“Union”),  one  of  the  appellants  herein,  and  “to  obtain 
temporary  injunctive  relief  and  such  other  relief  as  may  be 
necessary  or  proper.” 

An  Ex  Parte  Temporary  Restraining  Order  was  issued 
April  3,  1948  (J.  A.  81)  and  was  extended  on  April  12,3 
( J.  A.  138) .  Appellants’  motion  to  dissolve  and  vacate  said 
order  filed  April  7,  (J.  A.  88)  was  overruled  on  April  21, 
(J.  A.  175).  The  preliminary  injunction  complained  of 
herein  was  issued  on  April  21,  ( J.  A.  158) ,  and  judgments 
and  sentences  in  criminal  contempt  were  entered  on  April 
21  against  said  Union  and  John  L.  Lewis  ( J.  A.  152,  153) . 

The  Union  and  John  L.  Lewis,  as  President,  International 
Union,  United  Mine  Workers  of  America,  filed  notice  of 
appeal  from  said  judgments  and  sentences  in  said  District 
Court  on  April  26  (J.  A.  174). 

The  Union  and  John  L.  Lewis,  as  President  aforesaid,  and 
as  Union  representative  trustee,  Board  of  Trustees,  United 
Mine  Workers  of  America  Welfare  and  Retirement  Fund, 
filed  their  notice  of  appeal  on  May  7,  1948,  from  said  tem¬ 
porary  restraining  order,  said  judgment  denying  their  mo- 


129  U.  S.  C.  A.  178. 

sUnless  otherwise  indicated,  the  year  1948  is  applicable  to  all  dates 
hereinafter  mentioned. 


(  2  ) 


tion  to  dissolve  and  vacate  said  order,  and  said  prelimin¬ 
ary  injunction  (J.  A.  178). 

This  Court  has  jurisdiction  over  these  cases  under  Sec¬ 
tion  129,  as  amended.  Judicial  Code  (28  U.  S.  C.  A.  §  227, 
Title  28,  United  States  Code,  Sections  1291,  1292,  |(Act 

June  25,  1948,  C.  646,  62  Stat.  _ ),  Section  208,  llabor 

Management  Relations  Act,  1947  (Act  June  23,  1947,  c. 
120,  Title  II,  §  208,  61  Stat  155,  29  U.  S.  C.  A.  178  (c)). 
Rule  73,  as  amended,  Federal  Rules  of  Civil  Procedure, 
Rule  37,  Federal  Rules  of  Criminal  Procedure,  and  Title 
17,  Section  101,  District  of  Columbia  Code. 

i 

II.  STATEMENT  OF  THE  CASE 

I 

j 

The  appeals  herein  are  concerned  with  (1)  the  validity  of 
judgments  and  sentences  in  criminal  contempt  entered 
against  the  Union  and  John  L.  Lewis  on  April  21,  1948,  by 
which  the  Union  was  fined  $1,400,000  and  John  L.  Lewis, 
$20,000,  (2)  the  validity  of  the  Court’s  finding  and  hold¬ 
ing  appellants  guilty  of  civil  contempt,  (3)  the  validity  of 
(a)  the  Ex  Parte  Temporary  Restraining  Order  entered 
April  3,  (b)  overruling  of  appellants’  motion  to  dissolve  and 
vacate  said  restraining  order  on  April  21,  and  (4)  the  pre¬ 
liminary  injunction  issued  on  April  21. 

These  appeals  stem  from  an  action  instituted  by  Govern¬ 
ment  against  appellants  and  coal  operators  signatory  to 
the  National  Bituminous  Coal  Wage  Agreement  of  1947 
(hereinafter  called  “Agreement”)  under  the  National 
Emergencies  provisions  of  the  Labor  Management  Rela¬ 
tions  Act  of  19473  (Sections  206-210  thereof,  the  Act  being 
hereinafter  referred  to  as  the  “Act”)  to  enjoin,  pursuant 
to  Section  208,  the  continuance  of  an  alleged  strike  byj  the 
appellant  Union.  Therein  Government  sought  temporary 


329  U.  S.  C.  A.  176-180,  Act  June  23,  1947,  c.  120,  Title  II;  sec.  206-210; 
61  Stat:  155 
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injunctive  relief4  and  such  further  relief  as  may  be  neces¬ 
sary  or  proper. 

In  essence  the  complaint  (J.  A.  4) 3  charges  that:  The 
National  Bituminous  Coal  Wage  Agreement  of  1947  estab¬ 
lished  the  United  Mine  Workers  of  America  Welfare  and 
Retirement  Fund  (hereinafter  called  “Fund”)  in  which 
appellant  John  L.  Lewis  represents  the  Union,  and  Ezra 
Van  Horn  represents  the  operators.  A  third  or  neutral 
trustee*  had  resigned  on  January  16,  since  which  da*e  no 
neutral  trustee  had  been  appointed.  The  Agreement  re¬ 
quired  the  three  trustees  to  designate  a  portion  of  the  pay¬ 
ments  into  the  Fund  as  a  separate  fund  to  be  administered 
by  the  trustees  for  pensions  or  annuities  for  Union  mem¬ 
bers  or  their  families  or  dependents  and  such  other  per¬ 
sons  as  may  be  properly  included  as  beneficiaries  there¬ 
under.  Trustees  failed  to  activate  this  pension  fund  and 
plan  and  the  Union  and  coal  operators  signatory  to  the 
Agreement  failed  to  resolve  the  existing  dispute  through 
collective  bargaining  in  accordance  with  the  Agreement, 
as  a  result  of  which  “the  Union  went  on  strike  against 
the  operators  signatory  to  the  Agreement.” 

On  March  23,  the  President  of  the  United  States  had 
appointed  a  Board  of  Inquiry7  to  inquire  into  the  issues 


■•Section  209  (29  U.  S.  C.  A.  179)  required  (1)  disputants,  following 
issuance  of  injunction  under  Section  208,  to  attempt  settlement  of  issues, 
(2)  re-convening  of  Board  of  Inquiry  at  the  “end  of  a  sixty  day  period;”  (3) 
within  the  succeeding  15  days,  the  National  Labor  Relations  Board  take  a 
secret  ballot  of  the  employees  on  the  question  of  whether  they  wish  to  accept 
the  employer’s  final  offer  of  settlement,  the  result  thereof  to  be  certified  to 
the  Attorney  General  within  5  days  thereafter.  Section  210  (29  U.  S.  C.  A. 
130)  requires  the  Attorney  General  upon  certification  of  the  results  of  such 
ballot  or  upon  settlement  being  reached,  whichever  happens  sooner,  to  move 
the  court  to  discharge  the  injunction,  “which  motion  shall  then  be  granted 
and  the  injunction  discharged.” 

^References  are  to  the  Joint  Appendix  filed  herein. 

©Thomas  E.  Murray. 

^Pursuant  to  Section  206  of  the  Act. 


involved  in  the  dispute  and  to  report  thereon  on  oir  be¬ 
fore  April  5.  (J.  A.  38).  Under  date  of  March  3l  the 

Board  submitted  its  report  to  the  President  (J.  A.  40) 
and  on  April  3,  after  Lewis  had  issued  his  April  3  circu¬ 
lar  to  Union  members  (see  p.  14  hereof),  the  Presi¬ 
dent  directed  the  Attorney  General  of  the  United  States 
to  institute  the  instant  action  (J.  A.  37). 

Without  notice  to  appellants,  an  Ex  Parte  Temporary 
Restraining  Order  (J.  A.  81)  was  signed  at  7 :30  p.  m., 
Saturday,  April  3,  enjoining  the  Union,  its  officers,  agents, 
servants  and  employees,  and  all  persons  in  active  concert 

or  participation  with  them  (1)  “from  continuing  the  strike 
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now  in  existence  at  bituminous  coal  mines”  owned  or  oper¬ 
ated  by  coal  operators  and  associations  signatory  to  the 
Agreement;  and  (2)  from  “in  any  manner  engaging  in, 
permitting  or  encouraging  the  said  strike  or  its  continua¬ 
tion.”  Further,  it  ordered  that  the  Union  instruct  its 
members  employed  in  said  mines  to  cease  the  said  strike 
and  immediately  to  return  to  their  employment,  and  that 
Union  refrain  from  ordering,  encouraging,  recommencing, 
instructing,  inducing  or  in  any  wise  permitting  the  said 
strike  to  continue.  It  also  ordered  the  Union  and  Lewis, 
as  President  thereof  and  as  Union  Representative  Trustee, 
to  refrain  from  encouraging,  causing  or  engaging  jin  a 
strike  at  said  mines  or  from  in  any  manner  interfering 
with  or  affecting  the  orderly  continuance  of  work  at;  said 
mines,  and  from  taking  any  action  which  would  interfere 
with  the  Court’s  jurisdiction.® 


•The  restraining  order  likewise  ordered  the  Union  and  operators  and 
associations  signatory  to  the  Agreement  to  carry  out  the  provisions  pf  the 
Agreement  which  provided,  in  part,  that:  “It  is  the  intent  and  purpose  of 
the  contracting  parties  hereto  that  full  co-operation  shall  by  each  of  them  be 
g.ven  to  each  other,  the  Trustees  named  under  this  Section  and  to  all 
atfected  Mine  Workers  to  the  eventual  co-ordination  and  development  of 
policies  and  working  agreements  necessary  or  advisable  for  the  effective  opera¬ 
tion  of  this  Fund,”  in  order  that  the  Fund  ,may  be  activated  at  the  earliest 
possible  time. 


Service  of  said  Order  was  had  upon  appellants  on  Mon¬ 
day,  April  5  (J.  A.  87).  On  April  7,  appellants  filed  their 
Motion  to  Dissolve  and  Vacate  the  Restraining  Order  (J. 
A.  88),  to  which  was  attached  the  affidavit  of  John  L. 
Lewis,  as  President  and  as  Union  Representative  Trustee 
(dated  April  7),  with  4  exhibits  thereto  attached  in 
support  of  said  Motion  (J.  A.  91-107).  Appellants  served 
notice  upon  Government  that  the  motion  would  be  for  hear¬ 
ing  at  ten  o’clock  a.  m.,  April  9  (J.  A.  90).  Although  the 
hearing  on  said  motion  was  set  by  the  Court  for  ten  o’clock 
on  Monday,  April  12,  the  motion  was  not  considered  by  the 
District  Court  until  April  21,  when  it  was  summarily  de¬ 
nied  (J.  A.  175,  395-6). 

In  this  motion  appellants  asserted  that: 

(1)  The  statutory  provisions  upon  which  Gov¬ 
ernment  predicated  its  right  to  injunctive  relief 
were  void  because  repugnant  to  the  First,  Fifth 
and  Thirteenth  Amendments  to  the  Federal  Con¬ 
stitution  ; 

(2)  The  order  was  void  because  in  contraven¬ 
tion  of  said  amendments; 

(3)  Violation  of  the  miners’  right  to  stop  work 
and  freedom  from  involuntary  servitude  is  explicit 
in  the  Court’s  direction  that  the  Union  shall  order 
the  miners  to  return  to  their  employment.  Since 
the  Court  may  not  legally  commit  the  Union  mem¬ 
bers  employed  in  the  bituminous  coal  fields  to  in¬ 
voluntary  servitude,  it  may  not  legally  effectuate 
such  result  through  its  mandatory  order  that  appel¬ 
lants  accomplish  such  status  for  the  Union’s  mem¬ 
bers; 

(4)  Appellants  had  committed  no  act  which 
justified  the  issuance  of  the  order  against  them, 
or  either  of  them; 


(5)  The  restraining  order  was  violative  ojf  Sec¬ 
tion  502  of  the  Act,  as  well  as  the  National  Bitu¬ 
minous  Coal  Wage  Agreement  of  1947; 

(6)  The  order  exceeded  the  proper  functions  of 
a  temporary  restraining  order; 

(7)  The  complaint  and  exhibits  attached  there¬ 
to  did  not  suffice  to  invoke  the  jurisdiction!  of  a 
court  of  equity  for  injunctive  relief;  and 

(8)  The  complaint  did  not  state  a  claim  upon 
which  relief  as  prayed  for  therein  could  be  granted 
against  appellants,  or  either  of  them. 

| 

The  affidavit  of  John  L.  Lewis  and  exhibits  thereto 
attached,  filed  in  support  of  said  motion,  detailed  the  facts 
of  the  existing  dispute,  the  unsuccessful  efforts  of  ap¬ 
pellants  to  have  the  coal  operators  signatory  to  the  Agree¬ 
ment  resolve  the  dispute  through  collective  bargaining,  and 
denied  appellants’  responsibility  for  any  stoppage  or  ces¬ 
sation  of  work  by  mine  workers,  individually  or  collectively, 
and  asserted  that  the  1947  agreement  specifically  provided 
that  it  “shall  cover  the  employment  of  persons  employed 
in  the  bituminous  coal  mines  covered  by  this  Agreement 
during  such  time  as  such  persons  are  able  and  willing  to 
work,”  and  that  “the  stoppages  which  have  occurred  *  *  * 
have  been  and  are  those,  and  those  alone,  which  the^  men 
affected  thereby  individually  and  of  their  own  volition  de¬ 
termined.  The  members  of  the  United  Mine  Workers  of 
America  are  free  agents  in  this  dispute,  have  been  at  all 
times  and  are  now  under  no  compulsion  or  direction,  ex¬ 
press  or  implied,  from  the  International  Union,  its  Inter¬ 
national  officers  or  any  of  its  authorized  officers,  agents 
or  representatives”  (J.  A.  96,  97).  (Italics  Supplied). 
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(a)  The  Contempt  Proceedings 


On  the  same  day  that  appellants  filed  their  motion  to  dis¬ 
solve  and  vacate  the  ex  parte  restraining  order — in  fact 
almost  immediately  thereafter — Government  filed  its 
Petition  for  Rule  to  Show  Cause  (J.  A.  116),  charging 
that  Union  and  Lewis,  as  President  thereof,  had  vio¬ 
lated  those  portions  of  the  ex  parte  temporary  re¬ 
straining  order  as  hereinbefore  detailed,  and  seeking  a 
Rule  against  them  to  show  cause  “why  they  should  not  be 
punished  as  and  for  civil  and  criminal  contempt”  of  the 
Court  (J.  A.  120).  Like  the  ex  parte  restraining  order, 
such  Rule  was  also  issued  without  notice  to  appellants  or 
hearing,  ordering  them  to  appear  before  said  Court  on 
April  12,  1948,  at  ten  o’clock  a.  m.,  and  further  providing 
that  if  “it  shall  be  found  that  the  alleged  contempt  be  not 
sufficiently  purged,  a  trial  shall  be  and  is  hereby  directed 
to  be  held”  on  April  14,  1948  (J.  A.  123-4). 

On  the  return  day  of  the  Rule,  answer  thereto  was  filed 
on  behalf  of  Union  and  Lewis  (J.  A.  125),  and  amended  by 
consent  of  Court  (J.  A.  237,  248),  seeking  the  discharge 
and  vacation  of  said  Rule  (J.  A.  130).  By  their  counsel, 
a  verbal  return  to  the  Rule  was  made,  informing  the  Court 
inter  alia  that  the  prior-existing  vacancy  on  the  Fund’s 
Board  of  Trustees  had  been  filled  by  the  appointment  on 
April  10  of  Honorable  H.  Styles  Bridges,  who  had  accept¬ 
ed  the  appointment ;  that  Lewis,  as  Chairman  of  said  Fund, 
immediately  after  the  selection  of  and  acceptance  by  the 
neutral  Trustee,  called  said  Board  of  Trustees  into  special 
session  on  Sunday,  April  11 ;  that  on  April  12,  1948,  there 
had  been  dispatched  to  all  District  Presidents  and  members 
of  the  International  Board  of  said  Union,  a  telegram  read¬ 
ing  as  follows  (J.  A.  235) : 
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“This  message  is  for  your  official  information 
and  for  immediate  transmission  to  all  members  of 
The  Union.  The  Trustee  vacancy  in  the  1947  Wel¬ 
fare  Fiend  has  mow  been  filled  by  the  selection  of 
the  Honorable  H.  Styles  Bridges  who  has  accepted 
the  appointment.  An  early  resolution  of  the  ques¬ 
tions  at  issue  may  now  be  expected.  Your  volun¬ 
tary  cessation  of  work  should  now  be  terminated 
and  your  protest  ended.  It  is  the  belief  of  the  In¬ 
ternational  Union  and  your  officers  that  the  pro¬ 
duction  of  coal  should  be  resumed  forthwith.  It  is 
to  your  best  interests  and  those  of  our  Union  and 
the  public  welfare  that  this  be  done.  Therefore, 
you  are  now  officially  advised  that  you  should  re¬ 
turn  to  your  usual  employment  immediately  wpon 
receipt  of  this  telegram.  This  message  is  sept  in 
behalf  of  the  International  Union  as  well  as  in  my 
official  capacity  as  President.  (Italics  supplied). 

JOHN  L.  LEWIS, 
President,  United  Mine  Workers 
of  America.”; 

that  in  addition  thereto  there  had  been  dispatched  to  all 
of  Union’s  approximately  twenty-seven  hundred  Locals  the 
following  telegram,  likewise  under  date  of  April  12  (J. 
A.  236) : 

“Pensions  granted.  The  Agreement  is  now  honored. 

(Signed)  JOHN  L.  LEWIS”; 

and  that  duly  accredited  representatives  of  the  Union  had 
since  April  8,  and  “now  are  meeting  with  the  representa¬ 
tives  of  the  bituminous  operators,  though  Messrs.  Fair¬ 
less  and  Humphrey,  the  principal  negotiators,  are  not 
present.”  (J.  A.  236). 

Believing  that  resumption  of  the  production  of  coal  would 
ensue  quickly,  counsel  for  Union  and  Lewis  sought  a 
week’s  postponement  of  the  contempt  trial  (J.  A.  244), 
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but  the  Trial  Court  abruptly  announced  (J.  A.  245) : 

“The  Court  sets  this  case  down  at  Wednesday  at 
10:00  o’clock.  No  debate;  no  argument.” 

At  the  inception  of  the  trial  for  contempt,  appellants’ 
oral  motion  to  dismiss  the  Ru]e  to  Show  Cause  because 
not  in  conformity  with  Rule  42  (b)  of  the  Federal  Rules 
of  Civil  Procedure  was  rejected  summarily  (J.  A.  248). 
Although  the  legal  defenses  in  the  Answer  to  the  Rule  sub¬ 
stantially  paralleled  those  included  in  the  Motion  to  Dis¬ 
miss  and  Vacate  the  Restraining  Order  filed  on  April  7 
(upon  which  the  Court  had  not  requested  and  did  not  at 
that  time  request  argument),  the  Court  summarily  and 
without  request  for  oral  argument  on  the  defenses  present¬ 
ed,  overruled  appellants’  motion  to  dismiss  said  Rule  (J. 
A.  249). 

Thereupon,  appellants,  and  each  of  them,  by  counsel,  en¬ 
tered  a  formal  plea  of  not  guilty  as  to  the  civil  contempt 
and  to  the  criminal  contempt  as  charged  (J.  A.  249).  Fol¬ 
lowing  introduction  of  evidence,  the  District  Court  adjudged 
Union  and  Lewis  guilty  of  both  civil  and  criminal  con¬ 
tempt  (J.  A.  368),  and  on  April  21  entered  judgments 
and  sentences  for  criminal  contempt  against  appellant 
Union  in  the  sum  of  $1,400,000,  and  against  John  L.  Lewis 
in  the  sum  of  $20,000.  Judgments  and  sentences  in  the 
civil  contempt  were  held  in  abeyance.®  From  said  judg¬ 
ments  and  sentences  in  criminal  contempt,  appellants’  Union 
Union  and  John  L.  Lewis  appealed. 


oThe  Court,  on  April  23,  indefinitely  postponed  consideration  of  the  civil 
contempt  issue.  On  May  18,  Government’s  counsel  moved  its  discontinuance, 
■which  the  Court  granted  (J.  A.  444). 


(b)  The  Preliminary  Injunction 


On  April  12,  appellants  filed  their  Answer  to  Motion 
for  Preliminary  Injunction,  which  was  amended  by  consent 
of  Court  (J.  A.  248).  This  Answer,  as  amended,  set  forth 
substantially  the  matters  contained  in  appellants’  Motion 
to  Dissolve  and  Vacate  Restraining  Order  and,  in  addi¬ 
tion,  (1)  the  affidavit  of  John  L.  Lewis  of  April  12  (J.  A. 
135)  setting  forth  that  by  the  appointment  on  April  10 
of  Honorable  H.  Styles  Bridges  as  the  third  Trustee  of  the 
Fund,  there  had  resulted,  from  meetings  held  on  April  11 
and  12,  the  activation  of  a  pension  fund  and  plan  and  that 
telegrams  had  been  sent  to  advise  the  coal  miners  of  such 
facts,  that  their  voluntary  cessation  of  work  should  be 
terminated,  their  protest  ended,  and  that  they  “should  re¬ 
turn  to  your  usual  employment  immediately  *  *  *j”  and 
(2)  a  later  telegram  to  advise  them,  “Pensions  granted. 
The  Agreement  is  honored,”  and  (3)  that  the  record  shows 
that  the  issue  involved  in  the  dispute  had  been  fully  set¬ 
tled  and  that  Section  210  of  the  Act  mandatorily  “reiquires 
that  the  Court  enter  an  order  of  discharge  and  dismissal 
of  the  injunctive  proceedings.”  (J.  A.  155). 

On  April  21  a  hearing  was  had  on  Government’s  motion 
for  a  preliminary  injunction.  By  agreement  of  the  par¬ 
ties,  evidence  adduced  (and  all  objections  and  exceptions) 
on  the  issue  of  contempt  was  incorporated  as  part  of  the 
record  on  the  issue  of  the  preliminary  injunction  (J.  A. 
396).  In  addition,  Government  offered  other  proof,  and 
at  the  conclusion  of  the  hearing  the  Court  issued  a  prelim¬ 
ary  injunction  substantially  paralleling  the  restraining  or¬ 
der  of  April  3.  (J.  A.  158). 

(c)  Appellants’  Answer 

Appellants  filed  their  answer  to  the  complaint  for  in¬ 
junctive  relief.  (J.  A.  165  et  seq.) 
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III.  THE  FACTS 

(1)  On  the  issue  of  contempt  and  existence  of  an  al¬ 
leged  strike. 

The  Agreement  of  1947  provided  inter  alia  for  the  Fund 
to  be  operated  by  a,  Board  of  Trustees,  one  to  be  appointed 
as  the  representative  of  the  coal  operators  signatory  to 
the  Agreement,  one  as  the  representative  of  said  Union, 
and  a  third,  or  neutral,  Trustee  to  be  selected  by  the  other 
two.  By  its  terms,  the  operators  appointed  Ezra  Van 
Horn  as  their  representative,  and  the  Union  appointed 
John  L.  Lewis,  an  appellant  herein,  as  its  representative. 
These  two  selected  Thornes  E.  Murray  as  the  neutral  Trus¬ 
tee.  The  Agreement  provided  in  part: 

“The  aforesaid  Trustee  shall  designate  a  portion 
( which  may  be  changed  from  time  to  time )  of  the 
payments  herein  provided ,  based  upon  proper  ac- 
turial  computations,  as  a  separate  fund  to  be  ad¬ 
ministered  by  the  said  Trustees  herein  described 
and  to  be  used  for  providing  for  pensions  or  annui¬ 
ties  for  the  members  of  the  United  Mine  Workers 
of  America  or  their  families  or  dependents  and 
such  other  persons  as  may  be  properly  included  as 
beneficiaries  thereunder (Italics  supplied.) 

Failure  of  the  Trustees  to  activate  such  Fund  and  resig¬ 
nation  of  the  neutral  Trustee  Murray,  tendered  on  January 
16,  resulted  in  Lewis'  directing  a  joint  letter  (J.  A.  98) 
to  Benjamin  Fairless,  President  of  United  States  Steel 
Corporation,  and  George  Humphrey  of  the  Pittsburgh  Con¬ 
solidation  Coal  Company  on  January  20,  1948,  advising 
them  of  Van  Horn’s  continuous  refusal  to  activate  the  pen¬ 
sion  fund  and  his  refusal  to  agree  to  any  pending  pro¬ 
posals  which  seek  to  designate  such  pension  fund;  that 
a  dispute  thereon  has  arisen  and  “remains  unresolved” 
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thereby  defeating  one  of  the  major  provisions  of  the  Agree¬ 
ment  and  calling  upon  Fairless  and  Humphrey  as  joint 
principals,  who,  as  representatives  of  and  on  behalf  of  the 
bituminous  coal  industry,  had  negotiated  the  Agreement, 
“to  settle  and  determine  said  dispute  by  the  full  use  of 
free  collective  bargaining  as  heretofore  known  and  prac¬ 
ticed  in  the  industry.”  (J.  A.  99,  100).  Further,  Lewis 
suggested  a  joint  meeting  to  be  held  not  later  than!  five 
days  “from  this  date”,  and  that  the  correspondence  not  be 
made  public,  (J.  A.  100).  Unsatisfactory  responses  from 
Fairless  (J.  A.  465)  and  Humphrey  (J.  A.  468)  prompted 
Lewis’  advising  them  on  January  30,  1948,  that  the  Union 
dissented  from  their  views  and  that  United  Mine  Workers 
“reserve  the  right  at  will  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract.”  (J.  A.  469). 

On  February  2,  a  Notice,  signed  by  Lewis,  as  President 
of  the  Union,  was  directed  “To  All  Signatories  to  the;  Na¬ 
tional  Bituminous  Coal  Wage  Agreement  of  1947”,  advis¬ 
ing  that  Van  Horn,  the  Operator  Trustee,  seven  months 
after  the  effective  date  of  the  Agreement,  “continues  (as 
he  has  consistently  continued)  to  thwart  the  fulfillment 
of  that  contractual  obligation” — referring  to  the  designa¬ 
tion  of  the  pension  fund — and  further  “It  now  constitutes 
an  outstanding,  unresolved  dispute,  national  in  scope  and 
character,  affecting  the  contract  and  impeding  its  fulfill¬ 
ment.”  It  concluded,  “The  United  Mine  Workers  of 
America,  therefore,  now  advise  you  as  a  signatory  tb  the 
Agreement  that  it  reserves  the  right  at  will  to  take  any 
independent  action  necessary  to  the  enforcement  of|  the 
contract.”  (J.  A.  101.) 

Under  date  of  March  12,  1948,  Lewis,  Trustee  of  the 
Fund,  and  President  of  Union,  sent  to  “All  Officers; and 
Members  of  Local  Unions  in  all  bituminous  districts  of  the 
United  States”  a  circular  advising  them,  inter  alia,  that 
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“for  eight  months  the  bituminous  coal  operators,  through 
their  Trustees  *  *  *  have  dishonored  the  1947  Wage  Agree¬ 
ment  and  defaulted  under  its  provisions  affecting  the  Wel¬ 
fare  Fund”,  advising  them  that  no  payments  of  any  char¬ 
acter  to  any  beneficiary  had  been  made  from  the  1947 
Fund,  amounting  on  March  6  to  $29,494,032.87,  “all  lying 
unused  in  the  banks”,  and  the  circular  closed  as  follows : 

“Please  discuss  this  matter  in  your  Local  Union 
so  that  our  membership  may  be  fully  advised.  You 
will  later  hear  more  from  this  office  on  this  sub¬ 
ject.”  (J.  A.  102-104). 

Government  contended  that  following  issuance  of  this 
circular,  a  work  stoppage  occurred  and  to  prove  the  exist¬ 
ence  of  an  alleged  strike,  Government  offered  the  testi¬ 
mony  of  W.  H.  Young,  Chief  of  the  Bituminous  Coal  Sec¬ 
tion  of  the  Coal  Economics  Branch  of  the  United  States 
Bureau  of  Mines,  who  testified,  over  appellants’  objection, 
that  production,  as  estimated,  for  the  weeks  ended  March 
6  and  March  13,  the  last  two  weeks  of  full  output  imme¬ 
diately  preceding  the  work  stoppage,  was  13,025,000  tons 
and  13,314,000  tons,  respectively,  and  for  the  weeks  end¬ 
ing  March  27  and  April  3,  the  first  two  full  weeks  of  the 
stoppages,  production  had  dropped  to  2,120,000  and  2,- 
135,000  tons,  respectively,  representing  approximately  16% 
of  production  prior  to  the  work  stoppage  (J.  A.  261-3), 
from  which  the  witness  concluded  that,  during  the  work 
stoppage,  approximately  84%  of  the  miners  left  their  em¬ 
ployment,  and  that  16%  of  the  miners  remained  in  their 
employment,  and  that  of  the  total  number  of  miners  in 
the  bituminous  coal  industry,  approximately  87%  are  rep¬ 
resented  by  Union  ( J.  A.  264) .  This  witness  likewise  tes¬ 
tified,  over  appellants’  objection,  that  of  400,000  miners 
regularly  employed  in  the  bituminous  coal  industry,  224,371 
miners  failed  to  report  for  work  by  March  18  (J.  A.  266). 
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On  April  3,  1948,  and  prior  to  the  release  by  the  Presi¬ 
dent  of  the  Report  of  the  Board  of  Inquiry  and  the  Presi¬ 
dent’s  direction  to  the  Attorney  General  to  Lewis,  Trus¬ 
tee,  and  President  aforesaid,  released  a  circular  directed 
to  “Officers  And  Members  of  All  Local  Unions  In  All  Bi¬ 
tuminous  Districts  of  the  United  States”,  wherein  he  in¬ 
formed  them  of  the  events  which  had  occurred  since 
March  12,  1948,  and  wherein  he  declared,  in  part,  (Ji  A. 
106) : 

“Your  actions  in  this  regard  in  the  original  in¬ 
stance  were  your  own,  individually  determined  by 
you.  I  asked  you  on  March  12  ‘to  discuss  the  mat¬ 
ter  in  your  local  union  so  that  our  membership  be 
fully  advised/  Such  discussions  as  may  have  been 
held,  or  which  you  may  hereafter  desire,  have  been, 
and  will  continue  to  be,  on  your  own  initiative,  j  As 
far  as  I  know  it  is  still  the  inherent  right  and 
privilege  of  American  citizens  to  continue  to  exer¬ 
cise  the  right  of  free  speech  and  freedom  of  as¬ 
sembly. 

“Any  action  or  decision  which  you  may  now  care 
to  take  continues  to  be  entirely  for  your  own  de¬ 
termination  without  direction  of  any  character  from 
me  or  from  any  of  your  International  Officers.” 

The  President’s  directive,  the  institution  of  this  action, 
and  the  issuance  of  the  Ex  Parte  Temporary  Restraining 
Order  were  events  of  Saturday,  April  3,  1948,  which  fol¬ 
lowed  the  release  of  the  foregoing  circular. 

On  April  10  (Saturday)  Honorable  Joseph  W.  Martin, 
Jr.,  Speaker  of  the  House  of  Representatives  of  Congress 
called  a  conference  which  both  Lewis  and  Van  Horn  at¬ 
tended  and  whereat  it  was  mutually  agreed  by  said  Trus¬ 
tees  Lewis  and  Van  Horn,  at  Martin’s  suggestion,  that 
Honorable  Styles  Bridges  should  be  selected  as  the  third 
or  neutral  trustee  of  the  Fund.  At  approximately  li:13 


i 
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a.  m.,  Saturday,  April  10,  Bridges  acknowledged  to  Mar¬ 
tin,  in  telephonic  conversation,  his  acquiescence,  which  was 
communicated  to  Trustees  Van  Horn  and  Lewis,  who,  as 
Fund  Chairman,  forthwith  called  a  trustees’  meeting  for 
10:00  a.  m.,  Sunday,  April  11  (J.  A.  492).  At  the  Sunday 
meeting.  Chairman  Lewis  referred  to  the  extreme  urgency 
of  the  situation  confronting  the  trustees  and  reviewed  the 
matter  of  the  pension  fund  and  plan,  giving  his  position 
thereon.  Van  Horn  stated  his  position  remained  un¬ 
changed  ( J.  A.  4#) .  At  Bridges’  request  for  time  to  re¬ 
view  the  situation,  the  meeting  adjourned  after  agree¬ 
ment  by  the  trustees  to  meet  on  Monday,  April  12  at  8 :30 
a.  m.  (J.  A.  494). 

On  the  morning  of  April  12,  Lewis,  as  Union’s  President, 
and  on  Union’s  behalf,  sent  to  each  of  Union’s  District 
Presidents  and  Executive  Board  members  in  the  bituminous 
mines  the  telegram  hereinbefore  detailed  (page  8  here¬ 
of),  advising  of  Bridges’  selection  as  neutral  trustee,  that 
production  of  coal  should  be  resumed  forthwith,  and  that 
"you  should  return  to  your  usual  employment  immediately 
upon  receipt  of  this  telegram.”  (J.  A.  474). 

At  the  April  12  trustees’  meeting,  convened  at  8:35  a. 
m.,  Trustee  Bridges  submitted  a  plan  (J.  A.  530)  which 
was  adopted  by  the  vote  of  Trustees  Lewis  and  Bridges. 
Trustee  Van  Horn  voted  against  the  plan  (J.  A.  495).  A 
second  telegram  dispatched  to  Union’s  locals  by  Lewis  ad¬ 
vised  them  that: 

"Pensions  granted.  The  Agreement  is  now  honored.” 

(J.  A.  475). 

2.  Facts  Relating  to  Imperilment  of  National  Health 

or  Safety 


At  the  hearing  on  the  issue  of  contempt  Government  of- 


fered  four  witnesses  to  prove  that  national  health'  and 
safety  were  imperiled  by  the  alleged  strike.  Discussion 
of  such  proof  appears  hereinafter  in  the  argument;  see 
page  62. 

3.  Facts  Adduced  for  the  Preliminary  Injunction 


In  addition  to  the  evidence  adduced  at  the  hearing  on 
contempt.  Government  offered,  to  sustain  its  motiop  for 
the  issuance  of  the  preliminary  injunction,  the  testimony 
of  employees  or  officials  of  five  coal  operators’  associa¬ 
tions  (J.  A.  397-422),  and  that  of  Dr.  W.  H.  Young  of 
the  Bureau  of  Mines,  (who  stated  he  had,  by  telegrams, 
collected  data  on  nine  per  cent  (J.  A.  426)  of  the  total 
production  of  coal)  dealt  with  the  1947  production  of;  coal 
by  the  associations,  the  number  of  men  employed,  the 
stoppage  of  work  from  and  after  March  15  until  April  20. 
This  testimony  was  admitted  over  appellants’  objection. 
Of  approximtaely  ninety  thousand  men  employed  by !  said 
associations,  more  than  fifty-six  thousand  were  working 
on  April  20.  Witnesses  representing  three  of  the  asso¬ 
ciations  testified  that  there  existed  no  dispute  between  the 
coal  companies  and  the  coal  miners  (J.  A.  409,  415,  419), 
while  another  witness  admitted  he  had  no  knowledge  with 
respect  to  any  dispute.  (J.  A.  412).  The  fifth  witness 
testified  that  he  knew  of  no  dispute  “other  than  the  gen¬ 
eral  talk  among  the  men  that  they  are  dissatisfied  that 
there  has  not  been  a  pension  plan  worked  out.”  (Jl.  A. 


422). 

The  aggregate  production  of  the  five  associations  i  was 
less  than  one  hundred  sixty  millions  of  tons  of  coal  pro¬ 
duced,  as  compared  with  the  total  annual  production,  which 
is  in  excess  of  six  hundred  million  tons.  The  aggregate 
production  reported  by  Dr.  Young  is  approximately  fifty- 
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four  million  tons.  No  testimony  was  offered  by  Govern¬ 
ment  with  respect  to  those  companies  which  had  produced 
the  remainder,  or  in  excess  of  three  hundred  eighty-four 
million  tons ;  and  on  cross-examination.  Government’s  wit¬ 
ness  Young  admitted  he  had  no  information  as  to  91% 
of  the  coal  miners.  ( J.  A.  428) . 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY 

1.  The  statutory  provisions  upon  which  Government 
predicates  its  right  to  injunctive  relief  are  repugnant  to 
the  First,  Fifth  and  Thirteenth  Amendments  to  the  Con¬ 
stitution  of  the  United  States  and  to  Article  III  of  said 
Constitution. 

2.  The  District  Court  was  wholly  without  jurisdiction 
to  issue  the  restraining  orders  and  to  impose  judgments 
and  sentences  for  the  alleged  contempt.  The  Court  erred 
in  holding  that  it  had  jurisdiction  of  the  subject  matter 
and  of  appellants. 

3.  The  District  Court  erred  in  imposing  restraints 
which  deprived  persons,  including  appellants,  of  rights 
guaranteed  by  the  First,  Fifth  and  Thirteenth  Amend¬ 
ments. 

4.  The  District  Court  erred  in  imposing  judgments  and 
sentences  for  the  alleged  contempt  of  orders  that  were 
void  because  they  were  beyond  the  Court’s  jurisdiction 
and  because  they  were  in  conflict  with  the  Constitution 
and  because  they  were  contrary  to  the  evidence  and  to 
law. 

5.  The  District  Court  erred 

(a)  In  holding  that  the  statutory  provisions  of  sec¬ 
tions  206  to  208  of  the  Act,  and  all  requirements 
therein,  were  duly  and  legally  carried  out  both 
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prior  to  and  in  the  institution  of  this  action  by  Gov¬ 
ernment. 

(b)  In  finding-  and  holding  that  beginning  March  18, 
1948,  the  Union  carried  on  a  strike  and  that  the 
walkout  on  the  Union’s  part  was  a  strike,  both 
within  the  meaning  of  Section  501  (2)  of  the  Act. 

(c)  In  finding  and  holding  that  the  walkout  on  the 
part  of  the  Union  did  not  constitute  the  exercise  of 
the  right  of  individual  employees  to  quit  their  labor 
but  was  a  strike  on  the  part  of  the  Union. 

(d)  In  finding  that  the  effect  of  the  transmittal  of  the 

i 

March  12,  1948,  letter  was  to  cause  the  striked  and 
that  said  letter  was  written  and  sent  with  the  ex¬ 
press  purpose  of  ordering,  calling  and  causing  a 
strike  on  Union’s  part  against  operators  and  asso¬ 
ciations  signatory  to  the  Agreement. 

(e)  In  finding  that  the  strike  by  Union  consists  of  a 
concerted  stoppage  of  work  on  Union’s  part  which 
has  continued  since  on  or  about  March  15,  1948i  and 
that  during  the  period  between  March  15  and  18, 
1948,  Union  members,  acting  in  concert,  walked 
out  from  their  employment,  and  by  the  latter  date 
a  strike  was  in  progress  and  was  being  carried  on 
by  the  said  Union. 

(f)  In  finding  and  holding  that  the  strike,  if  permitted 
to  continue,  will  imperil  the  national  health!  and 
safety,  within  the  meaning  of  the  Act ;  and  also  that 
unless  a  preliminary  injunction  is  granted  the  ex¬ 
isting  strike  will  imperil  the  national  health  and 
safety  and  will  cause  the  plaintiff  irreparable  in¬ 
jury  and  that  “the  action  of  the  defendants  may  de¬ 
prive  the  Court  of  full  and  effective  jurisdiction 
of  this  cause. 

(g)  In  finding  that  the  strike  has  caused  irreparable 
injury  to  the  United  States  and  to  the  industry 
and  economy  thereof. 

(h)  In  finding  and  holding  that  the  respondents,  and 
each  of  them,  have,  since  service  upon  them  on 
April  5,  1948,  of  the  temporary  restraining  ofder, 
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beyond  a  reasonable  doubt,  wilfully,  wrongfully  and 
deliberately  disobeyed  and  violated  the  terms  of 
said  order,  and  have  obstructed  and  interfered 
with  the  determination  of  this  case  by  the  Court, 
and  that  the  Union  and  John  L.  Lewis,  since  serv¬ 
ice  upon  them  of  the  said  order,  have,  beyond  a  rea¬ 
sonable  doubt,  been  guilty  and  are  now  guilty  of  a 
criminal  and  a  civil  contempt  of  the  court.  (J.  A. 
151-2). 

(i)  In  finding  and  holding  that  the  strike  affected  a 
substantial  part  of  the  bituminous  coal  industry. 
(J.  A.  150-1,  163). 

(j)  In  finding  and  holding  that  despite  the  appoint¬ 
ment  of  a  neutral  trustee,  the  adoption  of  a  pension 
plan,  and  dispatch  of  telegrams  “the  strike  on  the 
part  of  the  Union  *  *  *  has  continued  and  is  in 
progress  on  this  date,  and  the  said  labor  dispute 
continues  unresolved.”  (J.  A.  163). 

6.  The  District  Court  erred  in  issuing  a  rule  to  show 
cause  why  defendants  below  should  not  be  held  in  contempt 
where  said  rule  failed  to  describe  the  proceeding  as  being 
in  criminal  contempt  and  where  said  rule  did  not  institute 
a  separate  and  independent  proceeding. 

7.  The  District  Court  erred  in  imposing  fines  which 
are  arbitrary  and  excessive,  contrary  to  the  Eighth  Amend¬ 
ment  of  the  Constitution  and  to  other  law  and  which  are 
contrary  to  the  evidence. 

8.  In  finding  and  holding  the  United  Mine  Workers  of 
America,  an  unincorporated  association,  responsible  for 
the  allegedly  wrongful  acts  of  its  members. 

9.  The  District  Court  erred  in  admitting,  over  objec¬ 
tion  of  appellants,  the  testimony  of  plaintiff’s  witnesses 
W.  H.  Young,  V.  Lewis  Bassie,  Nelson  Lee  Smith,  Arthur 
H.  Gass,  B.  W.  Deringer,  Harry  A.  Sutter,  T.  E.  John¬ 
son,  Fred  S.  Wilkey,  and  Ford  Sampson,  and  Govern¬ 
ment’s  Exhibits  in  connection  with  said  testimony. 
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10.  The  District  Court  erred  (1)  in  granting  the  ex  ftarte 
temporary  restraining  order  against  appellants,  on  April 
3 ;  (2)  in  denying  on  April  21,  appellants’  motion  to  dissolve 
and  vacate  said  restraining  order;  (3)  in  granting  the  pre¬ 
liminary  injunction  on  April  21  ?  (4)  in  entering  judgments 
and  sentences,  pronounced  April  20,  and  dated  April  21,  ad¬ 
judging  Union  and  John  L.  Lewis,  as  President  of  the  Union, 
guilty  of  criminal  contempt  and  imposing  a  fine  of  $1,400,- 
000  on  Union  and  $20,000  on  John  L.  Lewis;  (5)  in  denying 
appellants’  motion  to  discharge  the  Rule  to  Show  Cause; 
(6)  in  denying  appellants’  motion  to  strike  Governmjent’s 
testimony  and  enter  judgment  of  acquittal  as  to  each  of  the 
appellants  on  the  issue  of  alleged  contempt;  and  (7)  in  de¬ 
nying  appellants’  motion  in  arrest  of  judgments. 

SUMMARY  OF  ARGUMENT  ! 

I. 

1.  Absent  illegality  of  method  and  object  of  a  strike, 
federal  courts  have  recognized  the  right  of  employees  to 
strike,  either  singly  or  in  concert,  as  a  part  of  fundamental 
human  liberties.  Section  208  of  the  Act,  by  which  fed¬ 
eral  district  courts  have  been  authorized  by  Congress  to 
enjoin  strikes  for  a  limited  period  under  designated  con¬ 
ditions,  violates  the  Thirteenth  Amendment  of  the  j  fed¬ 
eral  constitution  by  its  denial  to  employees  of  their  fight 
to  cease  work  collectively  and  by  forcing  them,  under  threat 
of  contempt  proceedings  and  fines  and  imprisonment  in¬ 
herent  therein,  to  work  against  their  consent  and  will, 
even  though  the  strike  is  for  a  lawful  purpose  and  in  a 
lawful  manner.  Coercion  is  as  fully  inherent  in  I  the 
statute  as  if  Congress  had  provided,  directly  and  specifi¬ 
cally,  that  refusal  to  work  for  such  limited  period  con¬ 
stituted  a  criminal  act,  and  punishable  in  the  same  manner 
as  other  criminal  acts;  and  prior  judicial  determinations 
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prohibit  such  legislation  because  it  is  violative  of  the  Thir¬ 
teenth  Amendment  forbidding  involuntary  servitude. 

The  right  to  strike  for  a  lawful  purpose  and  in  a  lawful 
manner  may  not  be  dissociated  from  the  process  of  collec¬ 
tive  bargaining — a  fundamental  right.  In  curtailng  the  right 
to  strike,  Congress  has  not  undertaken  to  deal  with  an 
abuse  of  the  right  to  strike  but  has  curtailed  the  right  itself. 
The  District  Court  admitted  that  the  purpose  of  the  re¬ 
straining  order  was  that  the  miners  go  back  to  work.  The 
Court,  in  ordering  the  Union  to  instruct  its  members  to 
cease  the  strike  and  return  to  work,  and  by  the  other  re¬ 
straints  contained  in  said  order,  sought  to  force  the 
Union  and  John  L.  Lewis,  its  President,  to  effectuate  a 
status  of  involuntary  servitude  for  Union  members  and 
thereby  to  accomplish  indirectly  what  the  Court  was  for¬ 
bidden  to  do  directly.  The  Thirteenth  Amendment  does 
not  countenance  either  Congressional  enactments  or  a 
mandate  which  would  result  in  coercive  labor.  The  statu¬ 
tory  provisions  upon  which  Government  bases  its  right  for 
injunctive  relief  contravened  the  Thirteenth  Amendment 
and  the  restraining  orders  were  beyond  judicial  power. 
Nor  does  Section  502  of  the  act  free  the  statute  under  re¬ 
view  of  the  suppression  of  liberty  protected  by  the  Thir¬ 
teenth  Amendment,  for  the  voluntary  decision  of  two  or 
more  men  to  exercise  a  constitutional  right  does  not  become 
wrongful  conduct  because  of  collective  action. 

2.  Section  208  (a)  (ii)  authorizes  federal  district 
courts  “to  make  such  other  orders  as  may  be  appropriate”. 
This  provision  must  be  tested,  as  to  constitutionality,  by 
its  operation  and  effect.  The  power  thus  granted  to  courts 
permissibly  effectuates  restraints  upon  all  freedoms  corre¬ 
lative  to  the  right  to  strike.  The  right  of  the  individual 
to  cease  production  or  work  includes  the  right  to  urge 
others  to  do  so  and  to  indicate  to  an  employer  and  others 
the  purpose  of  their  joint  action.  The  restraints  imposed 
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in  the  temporary  and  preliminary  injunctions  suppressed 
the  rights  of  freedom  of  speech,  of  assembly,  and  of  picket¬ 
ing,  and  by  reason  thereof,  they  contravened  the  First 
Amendment  and  therefore  are  void. 

i 

3.  The  right  of  collective  bargaining  is  a  fundamental 
right  and  within  the  protection  of  the  Fifth  Amendment. 
The  right  of  collective  bargaining  embodies  the  right  to 
quit  production  collectively.  Denial  of  this  latter  right 
destroys  the  right  of  bargaining  collectively  so  far  as  em 
ployees  are  concerned.  Prior  judicial  pronouncements 
have  found  the  guarantee  of  freedom  to  withdraw  from 
employment  in  the  Fifth,  as  well  as  the  Thirteenth,  Amend¬ 
ment. 

The  1947  Agreement  specifically  provided  that  it  cov¬ 
ered  employment  during  such  time  as  the  coal  ^liners 
“are  able  and  willing  to  work”.  Moreover,  parties  \o  the 
Agreement  had  specifically  deleted  therefrom  the  prior 
existing  “no  strike”  clause.  These  contractual  rights  were 
denied  to  the  Union  and  the  coal  miners,  without  notice 
and  without  hearing,  when  the  ex  parte  restraining  order 
was  issued  and  by  the  preliminary  injunction  as  j  well. 

'  These  injunctive  writs  exceeded  the  proper  function  of 
such  writs  by  its  mandatory  requirements  that  appellants 
perform  affirmative  acts  which  should  have  been  ordered 
only  upon  a  full  hearing.  Due  process  required  a  full 
hearing. 

Moreover,  while  Congress  has  empowered  federal  dis- 
trict  courts  to  enjoin  strikes,  conditioned  however  |  upon 
their  imperiling  the  national  health  and  safety,  Congress 
has  not  provided  any  standards  or  guides  for  determining 
when  the  national  health  and  safety  are  or  will  be  imper¬ 
iled.  Since  the  statute  intrudes  upon  fundamental  liberties 
and  rights  guaranteed  by  the  Constitution,  it  is  essential 
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that  those  whose  rights  are  challenged  thereby  should  know, 
at  the  time  they  act,  whether  their  conduct  is  inconsistent 
with  law.  Under  the  statute,  determination  of  consonancy  be¬ 
tween  law  and  conduct  is  not  known  until  a  federal  court 
adjudges  that  past  conduct  imperils  the  national  health 
and  safety.  Because  thereof,  the  statute  is  violative  of 
the  Fifth  Amendment. 

4.  Under  the  considered  statute,  declaration  of  the 
existence  of  a  national  emergency  becomes  the  function  of 
the  judiciary.  Such  declaration  is  a  legislative  function 
which  Congress  may  not  delegate  to  federal  courts.  It  is 
not  “judicial  power”  within  the  meaning  of  Article  III  of 
the  Constitution. 

II 

1.  The  dispute  herein  concerned  activation  of  a  pen¬ 
sion  fund  and  plan  which  could  be  settled  only  by  the 
Trustees  of  the  Fund.  The  statutory  pattern  provided 
by  Sections  206-210  of  the  Act  contemplates  a  dispute 
which  may  be  submitted  to  employees  for  ultimate  de¬ 
termination  and  which  federal  mediation  services  may  aid 
in  solving.  After  Government  had  obtained  the  ex  parte 
temporary  injunction,  judgments  and  sentences  in  crim¬ 
inal  contempt,  and  the  preliminary  injunction,  Govern¬ 
ment’s  counsel  admitted  that  the  statute  did  not  lend  itself 
to  the  dispute  herein.  Since  the  dispute  is  not  within 
the  purview  of  the  statute,  jurisdiction  was  lacking  and 
said  orders  and  judgments  and  sentences  were  nullities. 

2.  To  invoke  the  court’s  jurisdiction  so  as  to  vest  it 
with  power  to  enjoin  the  alleged  strike,  it  was  incumbent 
upon  Government  to  prove  the  existence  of  a  strike  within 
the  meaning  of  the  Act  and  Union’s  responsibility  there¬ 
for.  The  averments  of  the  complaint,  which  are  upon 
information  and  belief,  are  legally  insufficient  to  estab- 
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lish  this  jurisdictional  prerequisite,  and  the  affidavits 
thereto  attached  offer  no  proof  thereon.  Absent  isuch 
proof,  the  entire  proceeding  fails  because  jurisdiction  of 
the  subject  matter  did  not  exist. 

3.  Further,  jurisdiction  is  conditioned  upon  proof  that 
alleged  strike  will  imperil  the  national  health  or  safety. 
Government  failed  to  sustain  this  burden  in  obtaining  the 
ex  parte  temporary  injunction.  Not  only  is  there  no  com¬ 
petent  evidence  to  establish  even  a  prima  facie  case,  but  the 
affidavits  offered  by  Government  premise  imperilment  of 
the  national  health  and  safety  upon  “a  prolonged  stoppage”, 
or  a  stoppage  “for  a  considerable  time”  or  for  “an  extended 
period”.  The  statute  is  concerned  with  stoppage  of  pro¬ 
duction  for  an  80-day  period,  and  affidavits  premised  on 
stoppages  for  any  indefinite  duration  are  without  pro¬ 
bative  value.  Further,  not  only  are  the  statements  id 
the  affidavits  purely  speculative  but  they  wholly  ignore 
consideration  of  the  statement  in  the  J.  A.  Krug  affidavit 
that  more  than  2,000,000  tons  of  coal  were  being  produced 
during  the  alleged  work  stoppage. 

Not  only  did  the  district  court  violate  the  requirements 
of  Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
when  it  issued  the  ex  parte  order  of  April  3,  but  in  the 
absence  of  sufficient  and  competent  proof  on  the  issue  that 
the  alleged  strike  would  imperil  the  national  health  and 
safety,  the  order  was  void. 

Jurisdiction  to  issue  the  preliminary  injunction  j  was 
lacking  also  because,  inasmuch  as  the  dispute  was  settled 
and  the  men  had  been  ordered  to  return  to  work,  and  the 
evidence  showed  that  the  men  were  returning  to  work,  it 
was  mandatory  under  Section  210  of  the  Act  that  the  in¬ 
junction  be  dismissed  by  the  Court. 
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III 

1.  Judgments  and  sentences  for  criminal  contempt 
were  based  wholly  upon  circumstantial  evidence  which  was 
not  beyond  reasonable  doubt  and  which  did  not  produce  a 
moral  certainty  of  guilt  and  exclude  any  other  reasonable 
hypothesis  or  theory  of  innocence.  There  is  not  a  scin¬ 
tilla  of  evidence  which  disputes  the  assertion  of  John  L. 
Lewis,  in  his  April  3  circular  to  the  coal  miners,  that  the 
stoppages  were  "those,  and  those  alone,  which  the  men 
affected  thereby  individually  and  of  their  own  volition 
determined”.  Not  one  scintilla  of  competent  evidence  was 
produced  by  Government  that  the  Union  through  Lewis  or 
Lewis,  individually  or  officially,  directly  or  indirectly,  ever 
authorized,  ordered  or  suggested  a  stoppage  or  cessation  of 
work  at  any  time  in  1948.  The  "nod-wink-code”  theory  of 
the  Court  is  contrary  to  the  evidence,  and  it,  as  well  as  the 
postulate  pronounced  by  the  district  court  that  "as  long  as  a 
union  is  functioning  as  a  union,  it  must  be  held  responsible 
for  the  mass  action  of  its  members”,  is  contrary  to  estab¬ 
lished  judicial  precedent. 

2.  Appellants’  conduct  as  related  to  the  Court  on  April 
12  and  as  elsewhere  appears  in  the  record,  shows  full  and 
good  faith  compliance  with  the  ex  parte  temporary  re¬ 
straining  order.  Within  two  days  following  service  of  the 
order,  appellants  sought  to  determine  the  validity  of  the 
order  and  challenged  the  constitutionality  of  the  statute 
under  review.  Within  seven  days,  through  appellants’ 
activities,  the  Board  of  Trustees  had  been  re-created,  a 
pension  fund  and  plan  were  activated,  and  miners  had  been 
instructed  to  resume  their  employment.  Production  did 
ensue  and  continue,  so  that  civil  contempt  sanctions  were 
never  imposed;  and  on  May  18,  on  Government’s  motion, 
civil  contempt  was  discontinued,  and  on  June  23,  likewise 
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on  Government’s  motion,  the  injunction  was  discharged. 

In  truth,  the  very  actions  of  Lewis  (without  which  the 
Union  members  would  not  have  been  informed  of  the  set¬ 
tlement  of  their  grievances)  was  absolute  evidence  of  good 
faith  compliance  with  the  restraining  order  and  consti¬ 
tute  a  complete  purge,  if  such  purge  was  required.  Ap¬ 
pellants,  and  particularly  Lewis,  from  April  3  to  April 
12  did  everything  within  their  respective  powers  to  re¬ 
solve  the  pension  dispute  from  which  stemmed  the  I  indi¬ 
vidual’s  determination  to  cease  work  and,  in  fact,  did  re¬ 
solve  such  dispute.  The  evidence  clearly  shows  that  appel¬ 
lants  were  not  guilty  of  either  civil  or  criminal  contempt. 

3.  The  evidence  does  not  support  the  Court’s  finding 
of  impairment  of  the  national  health  or  safety.  The  com¬ 
plaints  and  exhibits  thereto  attached  were  insufficient  to 
establish  that  the  national  health  or  safety  was,  or  would 
be,  imperiled  by  the  alleged  strike  when  Government  ob¬ 
tained  its  ex  parte  temporary  restraining  order.  At  the 
hearing  on  the  issue  of  contempt,  Government  offered  the 
testimony  of  four  witnesses,  admitted  over  objectibn  of 
appellants,  which  purported  to  show  that  various  indus¬ 
tries  would  exhaust  their  stock  pile  of  bituminous  coal 
within  designated  numbers  of  days.  On  cross-examina¬ 
tion,  these  witnesses  admitted  at  the  date  of  the  hearing 
there  was  no  showing  that  any  stock  piles  had  been  ex- 

j 

hausted.  If  the  calculations  of  Government’s  witnesses 
(that  stock  piles  would  be  exhausted  within  the  time  des¬ 
ignated  by  such  witnesses)  were  correct,  exhaustion  of 
stock  piles  would  have  occurred  at  the  time  of  the  hearing. 
Their  admissions  that  such  exhaustion  had  not  occurred 
dissipates  any  evidentiary  value  which  might  be  attributed 
to  their  assertions.  At  the  contempt  hearing,  Govern¬ 
ment’s  witness  Gass  testified  that  the  action  of  the  United 
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Mine  Workers  in  advising  their  people  to  return  to  work 
was  the  occasion  for  the  Office  of  Defense  Transportation 
to  suspend  orders  for  reductions  in  railroad  service.  On 
Tuesday,  April  13,  that  office  estimated  that  “about  60 
per  cent  plus”  of  the  miners  had  returned  to  work. 

Government’s  witnesses  did  not  take  into  consideration 
that  coal  was  being  produced  at  the  rate  of  two  million 
tons  per  week  during  the  alleged  work  stoppage,  nor  did 
they  give  consideration  to  curtailment  of  production  in 
relation  to  the  eighty-day  period,  which  is  the  maximum 
period  for  which  the  statute  authorizes  that  a  strike  be 
enjoined. 

Government  failed  to  sustain  its  burden  of  proving  that 
a  national  emergency  existed,  both  at  the  contempt  hear¬ 
ing  and  the  preliminary  injunction  hearing  on  April  21,  on 
which  date  Government  offered  the  testimony  of  five  coal 
operators’  associations  and  that  of  Dr.  W.  H.  Young.  This 
testimony  showed  that  a  tonnage  of  600  million,  which 
represents  the  annual  production  of  coal,  the  five  asso¬ 
ciations  produced  approximately  160  millions  thereof  while 
those  represented  by  Young  produced  approximately  nine 
per  cent,  or  fifty-four  millions  thereof.  Of  aproximately 
ninety  thousand  men  employed  by  said  five  associations, 
more  than  fifty-six  thousand  employees  had  returned  to 
work  on  April  20,  the  day  preceding  the  issuance  of  the 
preliminary  injunction.  Government  produced  no  testi¬ 
mony  with  respect  to  those  companies  which  produced  the 
remainder  of  the  600  million  tonnage,  or  in  excess  of  384 
million  tonnage.  There  was  no  attempt  on  Government’s 
part,  and  no  requirement  by  the  Court,  that  Government  in 
any  wise  show  in  what  manner  the  national  health  and 
safety  would  be  imperiled  under  circumstances  where  coal 
miners  had  returned  to  work.  There  was  no  strike  as  de¬ 
fined  in  the  pertinent  section  of  the  Act,  and  Government 
failed  to  show  the  existence  of  any  national  emergency 
when  it  obtained  issuance  of  the  preliminary  injunction. 


Even  though  the  appellate  court  concludes  that  appel¬ 
lants  contemned  the  restraining  order,  “violation  gave  no 
sufficient  cause  for  sustaining  the  conviction  of  contempt” 
in  this  case  where  jurisdiction  depended  wholly  upop  the 
validity  of  the  statute  and  where,  for  constitutional  and 
other  reasons,  jurisdiction  could  not  or  did  not  attach. 
The  first  United  States  v.  United  Mine  Workers  of  America 
case  does  not  foreclose  relief  in  this  action  because  juris¬ 
diction  herein  is  wholly  dependent  on  the  constitutioiiality 
of  the  act  from  which  the  Court  derived  its  power.  Con¬ 
stitutional  rights  may  not  be  nullified  by  force  of  inValid 
orders  issued  contrary  to  constitutional  provisions.  'Fur¬ 
ther,  in  the  instant  case  the  restraints  allegedly  contemned 
were  directed  at  fundamental  rights  guaranteed  by:  the 
constitution  which  neither  Congress  nor  the  court  may 
suppress.  The  restraints  contemplated  that  the  Upon, 
through  its  representatives,  accomplish  for  the  Cou^rt  a 
status  of  coercive  labor  for  coal  miners,  contrary  to  the 
Constitution  and  therefore  illegal.  Power  to  punish 
for  negated  obedience  of  invalid  orders  based  upon 
an  unconstitutional  statute  is  likewise  beyond  the  pbwer 
of  the  district  court.  Prior  decisions  of  the  Supreme 
Court  have  sustained  this  view. 

| 

Further,  even  though  the  challenged  statutory  provisions 
are  constitutional,  it  is  apparent  on  the  face  of  the  plead¬ 
ings  and  the  record  that  jurisdiction  of  the  subject  mat¬ 
ter  did  not,  and  could  not,  attach  because  jurisdictional 
requirements  of  the  statute  from  which  the  power  of  the 
Court  to  enjoin  is  derived,  were  not  satisfied. 

V  | 

The  fines  imposed  upon  the  Union  and  John  L.  Lewis 
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are  contrary  to  the  evidence  and  to  law.  At  the  least,  they 
are  excessive  by  constitutional  and  decisional  standards. 
Imposition  of  the  fines  of  $1,400,000  upon  Union  and 
$20,000  upon  Lewis  followed  recommendation  of  Govern¬ 
ment’s  counsel  who  stated  that  penalties  for  prior  con¬ 
tempt  had  failed  to  deter  Union  and  Lewis  from  repeat¬ 
ing  the  offense.  This  factor  is  contrary  to  decisions  which 
sustain  the  view  that  civil  sanctions,  rather  than  criminal 
sanctions,  are  to  be  utilized  as  a  deterrent  for  future 
contemptuous  conduct.  Further,  using  the  elements  which 
the  majority  opinion  in  the  first  United  Mine  Workers 
case  sets  out,  requires  that  the  fines  imposed  be  set  aside 
in  toto  as  to  both  the  Union  and  Lewis.  In  said  first  case 
the  fines  imposed  upon  Union  amounted  to  about  $50,000.00 
a  day  under  circumstances  where  the  court  found  that 
“the  contempt  had  continued  for  fifteen  days”,  that  “will¬ 
ingness  had  not  been  qualified  by  any  concurrent  attempt 
on  defendants’  part  to  challenge  the  order  by  motion  to 
vacate  or  other  appropriate  procedures”,  and  that  Lewis 
had  “stated  openly  in  court  that  defendants  would  adhere 
to  their  policy  of  defiance”.  These  elements  are  wholly 
lacking  in  the  instant  proceeding,  where  the  record  shows 
positive,  good  faith  obedience  to  the  end  that  coal  produc¬ 
tion  was  resumed  and  continued,  defendants  promptly 
sought  and  urged  judicial  determination  of  the  ex  parte 
restraining  order,  and  within  less  than  seven  days  follow¬ 
ing  service  thereof  on  appellants,  they  had  not  only  di¬ 
rected  the  miners  to  resume  production  of  coal  but  had 
removed  the  cause  for  the  walkout  by  individual  miners 
and  through  appellants’  efforts  the  dispute  was  fully 
settled.  Although  the  civil  sanctions  were  never  required, 
since  appellants’  conduct  produced  the  “end  proposed”, 
nevertheless,  the  Court,  having  erroneously  found  Union 
and  Lewis  guilty  of  civil  contempt  and  having  expressed 
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the  view  that  the  Court  would  impose  a  prison  sentence 
on  Lewis  if  it  used  its  individual  judgment,  necessarily 
the  Court’s  view  of  the  necessity  for  civil  sanctions  influ¬ 
enced  it  in  imposing  the  excessive  fines.  Since  civil  Sanc¬ 
tons  were  never  requisite,  as  the  record  shows,  the  Court’s 
erroneous  view  that  they  were,  resulted  in  unwarranted 
fines  on  both  Union  and  Lewis. 

Moreover,  the  fine  imposed  upon  Lewis  must  be  reversed 
since  Lewis  was  cited  in  contempt  in  his  capacity  as  presi¬ 
dent  of  the  Union,  whereas  judgment  and  sentence  were 
imposed  upon  him  as  an  individual. 

I 

VI 

Requirements  of  Rule  42(b),  Federal  Rules  of  Criminal 
Procedure,  and  particularly  the  requirement  that  criminal 
contempt  proceedings  be  defined  as  such  in  the  proceed¬ 
ings,  were  not  met.  The  proceeding  was  ancillary  to  the 
main  cause  and  not  a  separate  and  independent  one.  It 
was  likewise  error  to  try  appellants  for  civil  contempt 
since  Government  asserts  no  property  interest  is  not  ex¬ 
pressly  authorized  by  a  Congressional  enactment  to  insti¬ 
tute  civil  contempt  proceedings  in  a  case  of  this  kind. 

VII  | 

Government’s  proof  was  clearly  incompetent  and  in¬ 
admissible,  particularly  because  proof  offered  was  hearsay, 
incompetent  and  irrelevant.  Government’s  witnesses  were 
permitted  to  testify  as  to  matters  about  which  they  had  no 
personal  knowledge.  Their  testimony  was  purely  specu¬ 
lative  and  based  upon  assumptions.  It  was  prejudicial 
error  on  the  part  of  the  Court  to  admit  such  proof.!  Be¬ 
cause  the  proceeding  involves  the  infringement  of  guar¬ 
anteed  liberties,  these  fundamentals  should  not  be  denied 
upon  hearsay  and  evidence  otherwise  incompetent. 
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ARGUMENT 

I.  THE  STATUTE  VESTING  JURISDICTION  AND 
THE  RESTRAINING  ORDERS  THEREUNDER  ARE 
VOID  BECAUSE  THEY  ARE  REPUGNANT  TO  THE 
CONSTITUTION  OF  THE  UNITED  STATES. 

1.  The  Thirteenth  Amendment 

For  more  than  half  a  century,  the  right  of  American 
workmen  to  strike,  absent  illegality  of  means  and  object, 
has  had  the  approbation  of  the  federal  judiciary.10 

In  American  Steel  Foundries  v.  Tri-City  Central  Trade 
Council,  257  U.  S.  184,  66  L.  ed.  189,  199,  Mr.  Chief  Justice 
Taft  said: 

“The  strike  became  a  lawful  instrument  in  a  law¬ 
ful  economic  struggle  or  competition  between  em¬ 
ployer  and  employees  as  to  the  share  or  division  be¬ 
tween  them  of  the  joint  product  of  labor  and 
capital.” 

The  right  to  strike  has  been  accorded  whether  done 
“singly  or  in  concert.”11  Freedom  to  quit  and  refuse  to 
undertake  work  may  as  readily  be  exercised  through  a 
group  organization  as  individually.  Carpenter s'  Union 
v.  Citizens  Committee,  333  Ill.  225,  164  N.  E.  393, 
(1928). 

Prior  to  the  Act’s  adoption,  mere  concert  of  action,  in 
and  of  itself,  was  not  sufficient  to  render  the  act  of  strik- 


1° Arthur  v.  Oakes,  63  F.  310,  11  CCA  209;  Hopkins  et  al  v.  Oxley  Stave 
Co.,  83  F.  912  (CCA  8,  1897) ;  Delaware,  L.  &  W.  R.  Co.  v.  Switchmen's 
Union  of  North  America  et  al.,  158  F.  541.  See  also.  Hotel  Employees  Alliance 
V.  Greenwood,  30  So.  (2  )  696  (Ala.,  1947). 

n Delaware ,  L.  &  W.  R.  Co.  v.  Switchmens  Union  of  North  America, 
supra;  Wilson  &  Co.  v.  N.  L.  R.  B.  120  F.  2d  913  (CCA-7,  1941);  Lindsay 
&.  Co.  v.  Montana  Fed.  of  Labor,  37  Mont.  264,  %  P.  127,  wherein  it  is  found: 
“*  *  *  the  mere  combination  of  action  is  not  an  element  which  gives  char¬ 
acter  to  the  act.” 
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ing  illegal.1*  Nor  do  the  statutory  provisions  upon  which 
Government’s  action  herein  is  based  declare  that  a  strike 
enjoinable  thereunder  is  unlawful.13  Hence,  in  the  Vest¬ 
ing  of  power  in  federal  district  courts  to  enjoin,  for  a 
limited  period  of  time,  employees  from  quitting  their  em¬ 
ployment,  Congress  has  authorized  the  judicial  process  to 
restrain  American  workmen  in  the  exercise  of  lawful 
conduct  heretofore  characterized  as  “fundamental  human 
liberties”,14  and  “the  exercise  of  the  unquestioned  right 
to  quit  work”.13  Thus,  issuance  of  an  injunction  is  no 
longer  “conditioned  by  the  substantive  law  that  determines 

m 

legitimacy  of  challenged  behavior.”1®  Legality  or  illegal¬ 
ity  of  purpose  of  the  strike,  or  the  means  of  pursuing  it, 
no  longer  constitutes  the  juridical  test  for  issuance  of  the 
injunctive  process  in  a  labor  dispute.  Instead,  an  inexor¬ 
able  employer  is  allowed  to  be  the  key  to  deprive  workmen 
of  their  right  to  stop  work.  The  concomitant  result  of 
the  restraint  is  coercive  servitude;  and  during  the  pro¬ 
cesses  of  collective  bargaining,  “a  fundamental  right”17, 
from  which  the  right  to  strike  may  not  be  disassociated1®, 
employees  are  chained  to  their  employment  for  the  period 
of  restraint  prescribed  by  the  statute.  Such  result  clearly 
falls  within  the  proscription  of  the  Thirteenth  Amendment 


izHall  v.  Johnson,  87  Ore.  21,  169  P.  515;  Bayonne  Textile  Corp.  V. 
American  Federation  of  Silk  Workers,  116  N.  J.  Eq.  146,  172  A.  551;  long¬ 
shore  Printing  Co.  v.  Howell,  26  Ore.  527,  38  P.  547;  Beck  v.  Teamsters  Pro¬ 
tective  Union,  118  Mich.  497. 

islt  is  to  be  noted  that  secondary  boycott  and  other  combinations  are  de¬ 
clared  to  be  “unlawful”  under  Section  303  of  the  Act. 

^Stapleton  v.  Mitchell,  60  F.  Sup.  51.  Traffic  Telephone  Workers  Fed¬ 
eration  of  N.  ].  et  al.  v.  Driscoll,  71  F.  Sup.  681  (D.  C.,  D.N.J.,  1947 ) | - 
izN.L.  R.  B.  v.  Fansteel  Metallurgical  Corp.,  83  L.  ed.  627,  635:;  “But 
this  recognition  of  ‘the  right  to  strike’  plainly  contemplates  a  lawful  stifike- 
the  exercise  of  the  unquestioned  right  to  quit  work”. 

^•Frankfurter  &  Green,  The  Labor  Injunction,  p.  134. 

AT.  L.  R.  B.  v.  Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1. 
i»/nr.  Union  of  United,  etc.  Workers  of  America  v.  McNally,  22  LRRM 
2391  (Mich.  Cir.  Ct.,  Aug.  3,  1948). 


i 


(  33  ) 


to  the  Constitution  of  the  United  States  and  prior  judicial 
determinations. 

Bailey  v.  Alabama ,  219  U.  S.  219,  holds  that: 

“The  words  involuntary  servitude  have  a  ‘larger 
meaning  than  slavery’  *  *  *.  The  plain  intention 
of  the  (Thirteenth  Amendment)  was  to  abolish 
slavery  of  whatever  name  and  form  and  all  its  badges 
and  incidents;  *  *  *  to  make  labor  free,  by  prohib¬ 
iting  that  control  by  which  the  personal  service  of 
one  man  is  disposed  of  or  coerced  for  another’s  bene¬ 
fit  which  is  the  essence  of  involuntary  servitude.” 

In  Stapleton  v.  Mitchell,  supra,  there  appears: 

“The  right  to  peaceably  strike  or  to  participate  in 
one,  to  work  or  to  refuse  to  work,  and  to  choose  the 
terms  and  conditions  under  which  one  will  work, 
like  the  right  to  make  a  speech,  are  fundamental 
human  liberties  which  the  state  may  not  condition 
or  abridge  in  the  absence  of  great  and  immediate 
danger  to  the  community.” 

See  also  Henderson  v.  Coleman,  7  So.  (2d)  117  (Fla) ; 
Carpenters  Union  V.  Citizens  Committee,  supra;  Alabama 
State  Federation  of  Labor  V.  McAdory,  246  Ala.  1,  18  So. 
(2d)  810. 

Of  significance  to  the  question  herein  considered  is 
the  language  of  the  United  States  Supreme  Court  in 
Pollock  v.  Williams,  88  L.  ed.  1095,  1103: 

“The  undoubted  aim  of  the  Thirteenth  Amend¬ 
ment  as  implemented  by  the  Antipeonage  Act  was 
not  merely  to  end  slavery  but  to  maintain  a  system 
of  completely  free  and  voluntary  labor  throughout 
the  United  States  *  *  *  This  congressional  policy 
means  that  no  state  can  make  the  quitting  of  work 
any  component  of  a  crime,  or  make  criminal  sane- 
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tions  available  for  holding  unwilling  persons  to 
labor.  The  Federal  statutory  test  is  a  'practical  in¬ 
quiry  into  the  utilization  of  an  act  as  well  as  its 
mere  form  and  terms.”  (Italics  supplied). 

Clearly,  under  the  language  quoted  above,  had  Congress 
imposed  either  fine  or  imprisonment,  or  both,  as  a  means 
to  prevent  a  strike  for  the  period  of  restraint  fouiid  in 
the  statute  under  consideration,  such  legislation  would  fall 
within  the  ambit  of  enactments  prohibited  in  the  princi¬ 
ple  enunciated  in  the  Pollock  case;  but  the  criminal  sanc¬ 
tions  are  as  available  to  Government  under  the  provisions 
herein  challenged  as  if  Congress  had  specifically  expressed 
them  in  the  statute  itself.  By  empowering  the  federal  dis¬ 
trict  courts  to  issue  labor  injunctions.  Congress  wittingly 
provided  the  well-known  and  vicious  pattern  of  “Govern¬ 
ment  by  in j unction”  which  led  to  the  adoption  of  the  Nor- 
ris-LaGuardia  Injunction  Act  “to  the  effect  that  federal 
judges  should  no  longer  be  trusted  with  their  equity  power 
in  dealing  with  labor  disputes.”1®  The  labor  injunction 
is,  in  effect,  the  enactment  “of  a  penal  code  by  a  judge 
who  thereupon  proceeds  to  determine  the  defendant's  guilt, 
and  to  punish  him  for  the  crime  under  the  guise  of  con¬ 
tempt  proceedings.”20  Speaking  for  the  Supreme  Court 
of  California,  Justice  Carter  in  In  re  Blaney,  184  P.  (2)  892 
(Cal.  1947),  realistically  stated: 

“While  the  instant  statute  does  not  directly  im¬ 
pose  criminal  penalties,  it  does  provide  for  injunc¬ 
tive  relief  in  the  event  of  its  violation  and  the  pen¬ 
alty  for  disobeying  an  injunction  is  contempt  of 
court.  It  is  a  coercive  measure  *  *  *”  j 


i«Gregory,  Government  by  Injunction  Again,  14  Univ.  of  Chicago  Law 
Review  363;  The  Labor  Management  Relations  Act  and  the  Revival  of  the 
Labor  Injunction,  48  Col.  Law  Rev.  759;  Frankfurter  &  Greene,  The  Labor 
Injunction,  Ch.  5. 

soTeller,  Labor  Disputes  and  Collective  Bargaining,  Vol.  1,  p.  70; 


i 
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Nor  may  the  statutory  provisions  herein  challenged  be 
held  constitutionally  justifiable  as  a  regulation  necessi¬ 
tated  by  an  alleged  imperilment  of  national  health  and 
safety.  Where,  as  in  the  challenged  statute,  the  issue  is 
between  conflicting  individual  liberty  and  the  interest  of 
society,  the  inquiry  is  “whether  the  statute  under  review 
violates  the  essential  attributes  of  that  liberty.”*1 

The  presumption  of  constitutionality  generally  accord¬ 
ed  congressional  enactments  does  not  obtain  where  the 
statutory  restraints  imposed  are  upon  liberties  guaran¬ 
teed  by  the  Federal  Constitution.  The  “preferred  place 
given  in  our  scheme  to  the  great,  the  indispensable  demo¬ 
cratic  freedoms  *  *  *  gives  these  liberties  a  sanctity  and 
a  sanction  not  permitting  dubious  intrusions.”2* 

Although  it  has  been  declared  that  the  right  to  strike  is 
not  absolute,23  just  as  where  other  basic  constitutional 
rights  have  been  adjudged  to  be  relative,  intrusion  of  the 
right  to  strike  must  be  tested  in  the  distinction  between 
“dealing  with  the  abuse”  and  curtailment  of  the  right  it¬ 
self.  In  De  Jonge  V.  Oregon ,  299  U.  S.  353,  81  L.  ed.  278, 
284,  the  opinion  reads  in  part: 

“*  *  *  legislative  intervention  of  basic  and  funda¬ 
mental  principles  of  liberty  can  find  constitutional 
justification  only  by  dealing  with  the  abuse.”  The 
rights  themselves  must  not  be  curtailed.”  (Italics 
supplied). 


z*Near  v.  Minnesota  ex  rd.  Olson ,  283  U.  S.  697,  75  L.  ed.  1357,  1363. 
zzThomas  v.  Collins,  323  U.  S.  516,  89  L.  ed.  430,  440. 
a  a  In  Dorchy  v.  Kansas ,  272  U.  S.  306,  311,  the  opinion  states: 

“Neither  the  common  law,  nor  the  14th  Amendment,  confers  the 
absolute  right  to  strike”;  but  note  the  further  statement  (p.  309) 
that  “The  question  requiring  decision  is  not,  however,  the  broad 
one  whether  the  legislature  has  power  to  prohibit  strikes.” 
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In  Cantwell  v.  Connecticut,  84  L.  ed.  1213,  1218,  the 
Court  stated : 

i 

“Conduct  remains  subject  to  regulation  for  the 
protection  of  society.  The  freedom  to  act  must  have 
appropriate  definition  to  preserve  the  enforcement 
of  that  protection.  In  every  case  the  powerj  to 
regulate  must  be  so  exercised  as  not,  in  attaining 
a  permissible  end,  unduly  to  infringe  the  protected 
freedom.” 

i 

I 

See  also  the  statement  by  Circuit  Judge  Huxman  in  the 
dissenting  opinion  in  Stapleton  v.  Mitchell,  supra,  that 

“The  state  may  not  require  anything  as  a  condition 
precedent  to  the  exercise  of  the  right  to  strike.  It  may , 
by  appropriate  legislation,  regulate  the  manner  in 
which  a  strike  is  carried  on.  The  distinction  is 
between  the  right  to  speak  and  the  way  in  which 
the  right  is  exercised.97 

(Italics  supplied). 


The  statute  under  review  affords  complete  negation  of 
the  right  to  strike  for  a  period  of  eighty  days.  To  say  that 
such  denial  is  a  mere  regulation  of  the  right  to  strike  is, 
appellants  submit,  “to  transmute  vital  constitutional  lib¬ 
erties  into  doctrinaire  dogma.”24  Unlike  the  situation  in 
the  Ritter  case  (footnote  24)  wherein  the  Supreme  Court 
of  the  United  States  restricted  the  area  of  picketing,  say¬ 
ing:  I 


“Restriction  of  picketing  to  the  area  of  the  in¬ 
dustry  within  which  a  labor  dispute  arises  leaves 
open  to  the  disputants  other  traditional  modes  of 
Communication. ”  (Italics  supplied), 


**Carpenter$  at id  Joiners  Union  of  Americo  v.  Ritters  Cafe ,  315  U.  S. 
722,  86  L.  ed.  1148. 
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the  restraints  inherent  in  the  statute  being  reviewed 
afford  no  means  of  enjoyment  of  the  right  to  strike.  In 
the  Ritter  case,  enjoyment  of  the  basic  right  was  not  de¬ 
nied;  only  the  mode  of  enjoyment  was  restricted.  If  en¬ 
joyment  of  the  right  is  denied  for  an  eighty-day  period, 
then  such  right  is  not  constant  but  intermittent  and  tem¬ 
porary.  If  Congress  may,  by  legislative  fiat,  dissipate 
the  right  to  strike,  then  such  right  is  not  “sacred  or  in¬ 
herent  but  (is)  the  result  of  pressures  and  forces  and  are 
therefore  transient  and  amendable  and  only  temporarily 
embodied  in  our  fundamental  law.”23  “Here  the  restric¬ 
tion  in  practical  effect  is  prohibition,  not  regulation.”2® 
Congress  has  dealt,  not  with  abuses  or  the  manner  in 
which  a  strike  might  be  effected,  but  rather  with  the  exer¬ 
cise  of  the  right.  Clearly  and  without  equivocation,  it  has 
enacted  Legislation  which  is  violative  of  juridical  pro¬ 
scription:  “The  rights  themselves  must  not  be  cur¬ 
tailed.”27 

Nor  does  Section  502  of  the  Act,  which  precludes  any 
court  from  compelling  the  performance  of  labor  by  an 
individual  employee  without  his  consent,  free  the  statutory 
provisions  under  review  of  the  suppression  of  liberty 
guaranteed  by  the  Thirteenth  Amendment.  As  stated  in 
State  ex  rel.  Dairy  Land  Power  Cooperative  v.  Wisconsin 
Employment  Relations  Board,  21  L.  R.  R.  M.  2508,  2514 
(Wise.  Cir.  Court,  March  15,  1948) : 

“You  cannot  convert  into  a  criminal  conspiracy 
the  voluntary  decision  of  two  or  more  men  to  exercise 
a  constitutional  right.” 


ssSce  McKinnon,  Human  Rights  and  National  Unity,  33  Am.  Bar  Journal 
544  546. 

zoConcurring  opinion  of  Mr.  Justice  Rutledge,  in  which  Mr.  Justice 
Black,  Mr.  Justice  Douglas  and  Mr.  Justice  Murphy  joined,  in  U.  S.  V.  CIO., 
92  L.  ed.  (Adv.  op.)  1315,  1328,  1337. 

nDeJonge  v.  Oregon,  supra;  American  Federation  of  Labor  v.  Reilly,  155 
P.  2d  145  (Colo.,  1944),  160  A.  L.  R.  873. 


Judicial  approval  of  this  congressional  attempt  to  vest 
in  federal  district  courts  the  means  by  which  to  prevent 
American  laborers  from  exercising  their  right  to  cease 
production  peacefully  and  for  a  lawful  purpose  would  be 
invitatory  to  further  encroachment  upon,  and  ultimate :  and 
complete  denial  of,  the  right  to  strike.  Mr.  Justice  Rutledge 
eloquently  states  the  proposition  thus  in  Thomas  V.  CoUins, 
89  L.  ed.  430,  447: 

«*  *  *  if  the  restraint  were  smaller  than  it  }s,  it 
it  from  petty  tyrannies  that  large  ones  take  root 
and  grow.  This  fact  can  be  no  more  plain  than 
when  they  are  imposed  on  the  most  basic  rightjs  of 
all.  Seedlings  planted  in  that  soil  grow  great  and, 
growing,  break  down  the  foundations  of  liberty.” 

| 

Under  the  restraining  orders2*  the  Union  and  “its  offi¬ 
cers,  agents,  servants  and  employees,  and  all  persons  in 
active  concert  or  participation  with  them”  were  restrained 

(1)  “from  in  any  manner  engaging  in,  permitting 
or  encouraging  the  said  strike  or  its  continu¬ 
ation”;  and 

(2)  “from  encouraging,  causing  or  engaging  in  a 
strike  *  *  *  or  from  in  any  manner  interfering 
with  or  affecting  the  orderly  continuance  of 
work.” 

I 

A  third  restraint3®  ordered  that  the  Union,  acting 
through  its  President  and  other  appropriate  officers, 

_ 

^Applicable  orders  are  (1)  the  ex  parte  temporary  restraining  jorder 
issued  April  3,  1948,  and  (2)  the  preliminary  injunction  issued  April  21,;  1948. 

suThc  order  contained  other  restraints  hereinbefore  mentioned.  (See 
P-  4).  i 
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agents,  servants  and  employees  ‘"forthwith  instruct  all 
members  of  said  Union  employed  in  the  bituminous  coal 
mines  *  *  *  to  cease  the  said  strike  and  immediately  to  re¬ 
turn  to  their  employment”,  as  well  as  that  they  “cease,  de¬ 
sist  and  refrain  from  ordering,  encouraging,  recommend¬ 
ing,  instructing  or  in  any  wise  permitting  the  said  strike 
to  continue”. 

The  purpose  of  the  orders,  as  the  trial  court  declared 
was  “that  the  miners  go  back  to  work”.30  Nor  did  the 
Court  concern  itself  with  the  provisions  of  the  agree¬ 
ment  of  1947,  specifically  providing  that  the  “no  strike” 
clause,  which  had  been  included  in  prior  contracts  between 
Union  and  coal  operators,  was  cancelled,  or  the  clause 
therein  that  the  Agreement  shall  cover  the  employment 
of  persons  employed  in  the  bituminous  coal  mines  covered 
by  the  agreement  “during  such  time  as  such  persons  are 
able  and  willing  to  work”  (Italics  supplied).  Obser¬ 
vations  hereinbefore  made  regarding  involuntary  servi¬ 
tude  are  equally  applicable  to  the  restraining  orders  com¬ 
plained  of,  which  conclusively  show  the  utilization  of  the 
statutory  power  to  enjoin  strikes  and  to  force  laborers  to 
work  without  their  consent  and  against  their  will.  The 
objection  of  involuntary  servitude  was  summarily  dismissed 
with  the  Court’s  statement  that  “nor  has  it  ever  been 
held,  insofar  as  the  Thirteenth  Amendment  is  concerned, 
that  an  injunction  preventing  a  strike  constituted  involun¬ 
tary  servitude,  or  an  injunction  which  ordered  a  strike  to 
cease  involved  involuntary  servitude ;”  but  the  court,  in  its 
eagerness  to  place  coal  miners  in  coercive  servitude,  failed 
to  consider  that  heretofore  labor  injunctions  were  con¬ 
cerned  with  restraints  of  proscribed  and  unlawful  con- 


aoj.  A.  361. 


duct.31  Equity  has  refrained  from  ordering  unwilling  em¬ 
ployees  to  work;32  yet  the  court’s  mandatory  decree  that 
the  Union  instruct  its  members  to  cease  the  strike  and  im¬ 
mediately  return  to  their  work  sought  to  accomplish  such 
an  illegal  result.  Violation  of  the  miner’s  right  toj  stop 
work  and  freedom  from  involuntary  servitude  is  explicit 
in  the  court’s  order.  Since  the  court  itself  may  not  le¬ 
gally  commit  the  miners  to  involuntary  servitude,  it;  may 
not  legally  effectuate  such  result  through  an  invalid  man¬ 
date  that  the  Union  accomplish  such  status  for  its  mem¬ 
bers.  Here  the  court  seeks  to  accomplish  indirectly  what 
the  fundamental  law  forbids  it  to  do  directly.  This  it 
may  not  do.  Frost  v.  Railroad  Commission,  70  L.  ed.  1101, 
1104.33  Here  the  Court  demanded  that  the  Union  accom¬ 
plish  for  the  Court  an  unconstitutional  result.  This  at- 

l 

tempt,  by  use  of  the  injunctive  process,  to  force  the  tynion 
to  perform  an  act  designed  to  accomplish  an  illegal  act 
is  repugnant  to  the  Thirteenth  Amendment  of  the  Constitu¬ 
tion  of  the  United  States  and  beyond  the  scope  of  judicial 
power. 


3i“It  is  true  that  there  was  a  time  when  the  courts  of  England  held  that 


an  agreement  of  workmen  to  quit  in  a  body  for  the  purpose  of  securing 


wages  or  improved  conditions  for  labor,  was  a  criminal  conspiracy  at  common 
law,  but  this  attitude  may  well  be  considered  to  have  been  a  survival  of  the 
spirit  which  existed  when  Gurth,  the  Saxon  swine-herd,  wore  an  iron  \  collar 
rivited  about  his  neck  *  •  *”  Hall  v.  Johnson,  87  Oregon  21,  30. 


better 


32 Birmingham  Trust  &  Sav.  Co.  V.  Atlanta,  271  Fed.  743;  Arthur  V. 
Oakes,  supra;  49  Am.  Jur.,  Subject:  Specific  Performance,  134  et  seq.,  135 
A.  L.  R.  290. 

33“In  approaching  cases  *  *  *  in  which  Federal  Constitutional  rights  are 
asserted,  it  is  incumbent  *  *  *  to  inquire  not  merely  whether  those  ;  rights 
have  been  denied  in  express  terms,  but  also  whether  they  have  beta  de¬ 
nied  in  substance  and  effect.”  Oyama  v.  California,  332  U.  S.  633„  636,  92  L. 
ed.  (Adv.  op.)  257,  259. 
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2.  The  First  Amendment 


Under  Section  208  (a)  (ii) ,  federal  courts  are  author¬ 
ized,  in  addition  to  enjoining-  a  strike  or  the  continuing 
thereof,  “to  make  such  other  orders  as  may  be  appro¬ 
priate.”  Under  such  authority,  the  trial  court  restrained 
the  Union  and  all  persons  in  active  concert  or  participation 
with  it, 

(1)  from  engaging  in,  permitting  or  encouraging 
the  said  strike  or  its  continuation; 

(2)  from  encouraging,  causing  or  engaging  in  a 
strike,  or  from  in  any  manner  interfering  with 
or  affecting  the  orderly  continuance  of  work 
at  the  coal  mines; 

and  in  addition,  the  Union  was  restrained  from  ordering, 
encouraging,  recommending,  instructing,  inducing  or  in 
any  wise  permitting  the  said  strike  to  continue. 

Though  the  statute  does  not,  in  specific  terms  and  on  its 
face,  authorize  suppressions  of  freedoms  enumerated  in 
the  First  Amendment  to  the  Federal  Constitution,  in  pass¬ 
ing  upon  constitutional  questions,  “the  statute  must  be 
tested  by  its  operation  and  effect.”  Near  v.  Minnesota , 
75  L.  ed.  1357. 

The  right  of  free  speech  and  the  right  to  picket  are  so 
enmeshed  with  the  right  to  strike  that  to  “abridge  either 
when  of  lawful  object  and  lawfully  executed  could  not  be 
sustained.”  Hotel  Employees  Alliance  v.  Greenwood , 
supra. 

The  right  to  address  a  union  meeting  to  persuade  mem¬ 
bers  by  speech,  or  otherwise,  peaceably  to  cease  work, 
either  singly  or  in  concert,  regardless  of  the  reason,  was 
denied  to  the  Union  and  its  members  and  others  acting  in 
concert  with  it.  The  Union  could  not,  through  printed 
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word,  induce  an  individual  miner  or  miners  to  exercise 
his  right  to  cease  employment.  Freedom  of  assembly  for 
discussion  of  matters  concerning  collective  bargaining  was, 
by  the  restraining  order,  denied.  Whatever  course  of 
action  the  employers  of  coal  miners  might  take  during  the 
period  of  the  restraints,  no  Union  official,  agent,  employee 
or  member  could  persuade  coal  miners,  either  singly  or  in 
plural  numbers,  to  cease  production  in  protest  against  such 
employer  conduct.  The  right  of  an  individual  to  leaye  his 
employment  includes  the  right  to  induce  others  to  ^lo  so 
and  to  indicate  to  others  their  joint  action.  “But  even  if 
the  right  to  sway  others  by  persuasion  is  assumed  to  be 
subject  to  some  curtailment,  in  the  interest  of  preventing 
grossly  unbalanced  presentations,  that  right  cannot  be 
wholly  denied.  *  *  *  Here  the  restriction,  in  practical  effect 
is  prohibition,  not  regulation.  *  *  *.”  Concurring  opinion 
of  Mr.  Justice  Rutledge  in  U.  S.  V.  C.  I.  0.,  92  L.  ed.  (Adv. 
Sheets),  1315,  1337  (1948).  j 

In  Carlson  v.  California,  310  U.  S.  106,  84  L.  ed.  1104, 
1108,  the  Supreme  Court  held  that:  j 

“For  the  reasons  set  forth  in  our  opinion  in 
Thornhill  v.  Alabama,  supra,  publicizing  the  facts 
of  a  labor  dispute  in  a  peaceful  way  through  appro¬ 
priate  means,  whether  by  pamphlet,  by  word  of 
mouth  or  by  banner,  must  now  be  regarded  as  With¬ 
in  that  liberty  of  communication  which  is  secured 
to  every  person  by  the  Fourteenth  Amendment 
against  abridgment  by  a  state.” 

In  Stapleton  v.  Mitchell,  supra,  it  was  held  that: 

“*  *  *  Express  prohibitions  of  right  to  peaceably 
strike  or  to  refuse  to  work  or  to  choose  terms  and 
conditions  of  work,  subject  to  penalty  upon  exercise 
of  such  rights,  are  unconstitutional  restraints  upon 
freedom  of  speech  or  assembly.” 
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The  same  prohibition  applies  to  Congress  under  the 
First  Amendment  and  to  court  decrees.  American  Fed¬ 
eration  of  Labor  v.  Swing,  312  U.  S.  321,  85  L.  ed.  855. 

The  purpose  of  the  statute  being  to  compel  laborers  to 
serve  their  employers  involuntarily,  under  threat  of  in¬ 
junction  and  contempt  proceedings,  the  authorization  given 
to  federal  district  courts  to  “make  such  orders  as  may  be 
appropriate”  permissibly  effectuates  restraints  upon  all 
freedoms  correlative  to  the  right  to  strike.  Because  there¬ 
of,  the  statute  and  the  restraining  orders  made  thereun¬ 
der  are  in  conflict  with  the  First  Amendment. 

3.  The  Fifth  Amendment 


The  right  to  bargain  collectively  has  been  judicially 
recognized  as  a  fundamental  right.  ( N .  L.  R.  B.  v.  Jones 
&  Laughlin  Steel  Corp.,  supra),  and  the  right  to  bargain 
collectively,  both  as  a  right  of  liberty  and  property,  is 
conceded  to  be  within  the  protection  of  the  Fifth  Amend¬ 
ment  of  the  Federal  Constitution.  (11  Am.  Jur.,  Subject 
Constitutional  Law,  Sections  339,  341).  Necessarily  the 
right  of  collective  bargaining  embodies  the  right  to  quit 
collectively,  for  it  is  this  right  of  employees  to  withhold 
their  services  from  an  employer  which  gives  equality  to 
the  bargaining  process  so  far  as  employees  are  concerned. 
As  stated  in  Automobile  Workers  V.  McNally,  supra,  “It  is 
impossible  to  dissociate  the  strike  from  the  process  of 
collective  bargaining.”  Denied  utilization  of  this  economic 
power,  free  collective  bargaining  is  thus  reduced  to  a 
mockery,  and  thereby  the  collective  group  is  placed  pre¬ 
cisely  in  the  position  of  an  individual,  of  whom  Chief  Jus¬ 
tice  Taft  said: 

“A  single  employee  was  helpless  in  dealing  with 
an  employer  *  *  *  Union  was  essential  to  give  labor- 
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ers  opportunity  to  deal  on  equality  with  their  em¬ 
ployer.  They  united  to  exert  influence  upon  him 
and  to  leave  him  in  a  body  in  order  by  this  incon¬ 
venience  to  induce  him  to  make  better  terms  with 
them.”  (Italics  supplied).  j 

American  Steel  Foundries  v.  Tri-City  Central 
Trade  Council,  supra. 

\ 

In  Wolff  Packing  Co.  v.  Court  of  Industrial  Relations , 
67  L.  ed.  1103,  the  Court  considered  the  Industrial  Court 
Act,  enacted  by  the  Legislature  of  Kansas,  which,  accord¬ 
ing  to  the  opinion,  permitted  a  laborer  dissatisfied!  with 
his  wages  to  quit  “but  he  may  not  agree  with  his  fellows 
to  quit  or  combine  with  others  to  induce  them  to  quit.” 
Condemning  such  legislative  enactment,  the  Court!  said 
(p.  1108) : 

“These  qualifications  do  not  change  the  essence 
of  the  Act.  It  curtails  the  right  *  *  *  of  thq  em¬ 
ployee  *  *  *  to  contract  about  his  affairs.  This  is 
part  of  the  liberty  of  the  individual  protected  by 
the  guarantee  of  the  due  process  clause  *  *  j 

See  also  Dorchy  v.  Kansas,  68  L.  ed.  686,  689,  wherein 
the  Court,  referring  to  the  Wolff  Packing  Company  case, 
observed : 

! 

j 

“For  the  reasons  there  set  forth,  it  is  unconsti¬ 
tutional,  also,  as  applied  to  the  coal  mines  of  that 

State.”  ! 

j 

In  United  States  v.  Petrillo,  68  F.  Supp.  845  (N.  D.  Ill., 
1946,  reversed  for  other  reasons  91  L.  ed.  1877),  the  Court 
said :  I 

i 

“*  *  *  The  guarantee  of  freedom  to  withdraw 
from  employment  *  *  *  is  found  in  the  specific  guar¬ 
antee  of  the  Fifth  and  Thirteenth  Amendments.” 
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The  Agreement  of  1947  specifically  provided  that  the 
“no  strike”  clause  which  had  been  contained  in  agree¬ 
ments  between  Union  and  coal  operators  prior  to  the  1947 
Agreement  was  “hereby  rescinded,  cancelled,  abrogated 
and  made  null  and  void.”  It  provided  too  that  the  Agree¬ 
ment  “shall  cover  the  employment  of  persons  employed  in 
the  bituminous  coal  mines  covered  by  this  Agreement  dur¬ 
ing  such  time  as  such  persons  are  able  and  willing  to 
work.”  The  restraining  orders,  contravening  the  due 
process  clause  of  the  Federal  Constitution,  deprived  the 
Union  and  the  coal  miners  of  these  contractual  rights. 
When  it  is  considered  that  the  statutory  provisions  provide 
for  temporary  injunctive  relief  only,  the  argument  usually 
advanced  that  injunctive  proceedings  must  be  tested  for 
due  process  at  the  conclusion  thereof  rather  than  at  their  in¬ 
ception  falls,  for  the  time  element  involved  under  the  statute 
never  permits  of  final  determination  that  is  effective  in 
the  protection  of  contractual  rights,  and  particularly  so 
in  the  instant  case. 

Such  contractual  rights  were  summarily  destroyed  and 
rendered  wholly  nugatory  without  notice  and  without  hear¬ 
ing.  In  addition,  fundamental  rights  were  violated  through 
improper  use  of  the  ex  parte  restraining  order.  The  ex 
parte  temporary  restraining  order  exceeded  the  proper 
function  of  such  a  writ.  In  28  Am.  Jur.,  Subject  Injunc¬ 
tions,  Section  21,  it  is  said : 

“Indeed,  mandatory  injunctions  are  rarely  grant¬ 
ed  before  final  hearing  or  before  the  parties  have 
full  opportunity  to  present  all  the  facts  in  such 
manner  as  will  enable  the  court  to  see  and  judge 
what  the  truth  may  be.” 

In  O'Malley  v.  Chrysler  Corporation,  160  F.  2d  35,  36, 
(1947)  the  Court  stated: 


,  “We  start  with  the  proposition  that  mandatory 

injunctions  are  rarely  issued  and  interlocutory 
mandatory  injunctions  are  even  more  rarely  issued, 
and  neither  except  upon  the  clearest  equitable 
grounds.  43  C.  J.  S.,  Injunctions,  Sec.  5,  pp.  410, 
411,  412;  28  Am.  Jur.,  Injunctions,  Sec.  20;  High 
on  Injunctions  (3rd  Ed.),  Sec.  2.” 

The  statutory  provisions  likewise  are  violative  of  the 
due  process  clause,  because  they  are  vague  and  uncertain. 
While  the  Court  is  vested  with  authority  to  enjoin  strikes, 
or  the  continuation  thereof,  which  will  imperil  the  national 
health  or  safety,  Congress  has  not  provided  any  standards 
or  guides  by  which  it  may  be  determined  when  and  under 
what  circumstances  national  health  and  safety  will  be  im¬ 
periled.  Since  the  statute  undertakes  to  deny  the  exer¬ 
cise  of  fundamental  rights  protected  by  the  First,  Fifth 
and  Thirteenth  Amendments,  it  is  essential  that  employees 
and  their  collective  bargaining  agents  know  at  the  time 
they  exercise  rights  under  the  basic  law  whether  their 
conduct  is  inconsistent  with  law. 

“Men  of  common  intelligence  cannot  be  required 
to  guess  at  the  meaning  of  the  enactment." 

Winters  v.  New  York,  92  L.  ed.  (Adv.  -Op.)  656,  660; 
Connolly  v.  General  Construction  Co.,  70  L.  ed.,  322; 
United  States  v.  Petrillo,  91  L.  ed.  1877.  Under  the  statutory 
provisions  under  review,  standards  of  conduct  are  postponed 
until  judicial  pronouncement  declares  that  national  health 
and  safety  will  be  imperiled.  Then,  for  the  first  time  is 
there  knowledge  that  past  conduct  in  the  exercise  of  funda¬ 
mental  rights  is  proscribed. 
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4.  The  Statute  Vests  the  Federal  Courts  With  the  Exer¬ 
cise  of  Non  judicial  Powers  and  is  Therefore  Void 
Under  Article  III  of  the  Federal  Constitution. 


The  statutory  provisions  empowering  district  courts  to 
enjoin  strikes  or  the  continuation  thereof  which  will  im¬ 
peril  the  national  health  or  safety  is  likewise  void  because 
it  vests  the  court  with  non  judicial  functions.  Declaration 
of  national  emergencies,  such  as  will  constitute  imperiling 
of  national  health  or  safety,  is  the  exclusive  province  of 
district  courts.  “The  right  to  determine  what  is  a  public 
use  and  when  there  is  a  public  necessity  *  *  *  is,  in  the 
first  instance,  a  ‘legislative  question’  rather  than  a  ‘judi¬ 
cial  question’  Carmack  V.  U.  S.,  135  F.  2d  197  (CCA  8, 
1943).  Congress,  in  the  National  Emergencies  provisions 
of  the  Act,  has  not  declared  therein  the  existence  of  a  na¬ 
tional  emergency,  nor,  as  above  observed,  has  it  provided 
the  standards  or  guides  in  the  determination  of  what  shall 
constitute  imperiling  of  national  health  or  safety.  In  so 
vesting  the  court,  Congress  has  empowered  the  court  with 
non  judicial  functions.  This  is  not  “judicial  power”,  with¬ 
in  Article  III  of  the  Federal  Constitution,  with  which  Con¬ 
gress  may  vest  federal  courts. 

II.  THE  RESTRAINING  ORDERS  AND  JUDG¬ 
MENTS  IN  CRIMINAL  CONTEMPT  WERE  BEYOND 
THE  COURT’S  JURISDICTION  BECAUSE  JURISDIC¬ 
TIONAL  PREREQUISITES  WERE  LACKING. 

* 

In  addition  to  the  issue  of  the  constitutionality  of  the 
statutory  provision  hereinabove  discussed  challenging  the 
court’s  jurisdiction,  appellants  assert  that  the  restraining 
orders  and  judgments  in  criminal  contempt  were  beyond 
the  court’s  jurisdiction  because  jurisdictional  prerequisites 
were  lacking.  The  Supreme  Court  has  heretofore  declared 
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the  necessity  therefor  before  the  injunctive  process  may 
be  issued.  Milkwagon  Drivers  Union  v.  Lake  Valley  Farm 
Products,  Inc.,  311  U.  S.  91,  85  L.  ed.  63. 

| 

1.  The  Dispute  Involved  Herein  is  Not  a  “Dispute"  Within 
the  Purview  of  Sections  206-210  of  the  Act. 

The  National  Emergencies  provisions  of  the  Act  (Sec¬ 
tions  206-210)  are  concerned  with  a  “dispute”  which  lends 
itself  to  mediation  services  and  to  ultimate  determination 
by  employees  who  would  be  affected  by  a  strike.  Unless 
the  differences  which  bring  about  a  work  stoppage,  even 
though  of  national  scope,  are  such  as  fit  into  the  pattern 
provided  by  the  context  of  National  Emergencies  provisions, 
a  “dispute”  within  the  contemplation  of  said  provisions 
would  not  exist  and  jurisdiction  provided  for  in  Section  208 
would  not  be  available  to  restrain  a  strike  or  the  continu¬ 
ation  thereof.  j 

I 

While  differences  in  the  instant  proceeding  involved 
differences  concerning  the  activation  of  a  pension  fund 
and  plan,  the  beneficiaries  of  which  were  coal  miners,  the 
controversy  from  which  the  alleged  work  stoppage 
emerged  concerned  variant  opinions  between  trustees  of 
the  Fund  in  whom  the  duty  of  activating  and  the  discre¬ 
tion  of  administering,  the  fund  and  plan  had  been  vested 
under  the  terms  of  the  1947  Agreement.  The  dispute  could 
not  have  been  ultimately  determined  by  the  secret  ballot 
of  the  employees  involved  in  the  dispute,  nor  was  it  one 
for  settlement  under  services  of  the  mediation  servicee. 

Activation  of  the  pension  fund  and  plan  having  becofne 
a  reality,  and  Government  having  theretofore  obtained  its 
ex  parte  temporary  restraining  order  and  its  preliminary 
injunction,  and  had  prosecuted  appellants  for  criminal  and 
civil  contempts.  Government  then  undertook  to  dismiss  the 
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preliminary  injunction  issued  April  21,  and  in  speaking  of 
the  sections  noted  above.  Government’s  counsel  stated: 

“Now,  Your  Honor,  the  unusualness  of  this  dis¬ 
pute  does  not  concern,  as  this  section  intended,  terms 
or  conditions  of  employment  through  which  the  Na¬ 
tional  Labor  Relations  Board  could  hold  an  elec¬ 
tion,  nor  is  there  an  appropriate  controversy,  to 
which  the  Mediation  Service  could  address  itself  in 
attempting  to  draw  the  parties  together.”  (J.  A. 
447). 

To  these  remarks  the  Court  significantly  stated : 

“If  it  is  not  appropriate  now  it  was  not  in  the 
first  place.”  (J.  A.  449). 

The  dispute  involved  herein  not  being  within  the  pur¬ 
view  of  the  statute,  jurisdiction  in  the  trial  court  was  wholly 
wanting.  Therefore,  its  ex  parte  order  of  April  3,  its  pre¬ 
liminary  injunction  issued  April  21,  and  judgments  and 
sentences  in  criminal  contempt,  were  wholly  void. 

2.  The  Complaint  and  Exhibits  Attached  Thereto  Did  Not 
Suffice  to  Invoke  the  Jurisdiction  of  the  Court. 


The  complaint  charged  that  the  “strike  sought  to  be 
enjoined  herein  consists  of  a  concerted  stoppage  of  work 
on  the  part  of  the  Union”,  and  “The  Union  went  on  strike.” 
As  these  averments  are  mere  conclusions,  they  did  not 
suffice  to  establish  the  truth  of  the  facts  asserted,33  es¬ 
pecially  since  they  were  made  on  information  and  belief.34 


33 Minneapolis  St.  Ry.  Co.  V.  City  of  Minneapolis ,  189  F.  445;  Edmunds, 
Civil  Rules  ot  Federal  Procedure,  Vol.  2,  p.  1551. 

3«Behre  v.  Anchor  Ins.  Co-,  297  F.  986  (C.  C.  A.  2) . 


Nor  were  these  facts  supplied  by  the  exhibits  and  affi¬ 
davits  attached  to  the  complaint.  These  being  jurisdic¬ 
tional  facts,  failure  to  prove  them  renders  the  entire  action 
fatal. 

I 

i 

Likewise  Section  208(a)  (ii)  conditions  jurisdiction  to 
enjoin  a  strike  or  the  continuing  thereof  on  imperilment 
of  the  national  health  or  safety.  Neither  the  averments 
of  the  complaint  nor  the  supporting  affidavits35  sustain 
such  prerequisite.  Not  only  are  the  averments  made  in 
the  affidavits  not  within  the  knowledge  of  the  affiants, 
they  are  wholly  speculative.  Language  expressed  in  the 
Wolff  Packing  Company  case,  supra,  (p.  1111)  is  here 
appropriate : 

“Whether  such  danger  exists  has  not  been  de¬ 
termined  by  the  legislature,  but  is  determined  under 
the  law  by  a  subordinate  agency,  and  on  its  find¬ 
ings  and  prophecy,  owners  and  employers  are  to  be 
deprived  of  freedom  of  contract  and  workers  of  a 
most  important  element  of  their  freedom  of  labor.” 

i 

i 

Herein  administrative  officers,  without  hearing  were 
permitted  to  prophesy  and  upon  such  “prophecy”,  the  Court 
based  its  findings  that  the  national  health  and  safety  would 
be  imperiled.  Moreover,  when  it  is  considered  that  in¬ 
junction  may  last  for  a  maximum  period  of  eighty  days, 
only  averments  which  in  the  affidavit  relate  to  the  effect 
on  national  health  and  safety  of  a  cessation  of  production 


aaThesc  are  the  affidavits  of  J.  A.  Krug,  David  Bruce,  J.  M.  Johnson, 
Nelson  Lee  Smith,  Raymond  S.  McKeough,  James  A.  Crabtree,  and  S.  W. 
Cramer,  Jr.  (J.  A.  50-81).  Although  the  restraining  order  recites  that  the 
Court  considered  the  report  of  the  Board  of  Inquiry  (J.  A.  82),  it  is  sub¬ 
mitted  that  that  report  could  be  considered  only  for  the  purpose  of  showing 
that  Sections  206-208  had  been  satisfied,  but  the  matters  set  forth  therein 
could  not  be  used  as  a  basis  for  the  Court’s  findings  of  jurisdictional  facts. 
When  Government  offered  this  report  in  the  contempt  trial,  the  Court  ob¬ 
served  that  it  was  admissible  only  to  show  “that  the  preliminary  steps  had 
been  taken.”  (J.  A.  252). 
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of  coal  for  an  eighty-day  period  are  pertinent  and  of  pro¬ 
bative  and  evidentiary  value  on  the  issue  of  imperilment 
of  the  national  health  and  safety.  None  of  the  affidavits 
meets  this  test.  The  averments  in  Krug’s  affidavit  is 
based  upon  a  work  stoppage  “If  permitted  to  continue” 
(J.  A.  52) ;  those  of  Bruce  upon  “a  prolonged”  stoppage 
(J.  A.  56,  58) ;  those  of  Johnson  (J.  A.  70)  upon  the 
words  “for  any  considerable  time”;  those  of  Smith  (J.  A. 
73)  and  Crabtree  (J.  A.  78)  upon  “A  continuation  of  the 
current  work  stoppage,  and  those  of  Cramer  (J.  A.  80) 
upon  “Continuation  *  *  *  for  an  extended  period.” 

Even  Krug’s  affidavit  bottoms  his  estimate  of  the  time 
for  the  consumption  of  then  current  stockpiles  of  coal  upon 
the  qualification,  “unless  additional  coal  supplies  are  made 
available”,  whereas  he  expressly  asserts  in  his  affidavit 
that  coal  is  then  being  produced  at  the  rate  of  more  than 
two  million  tons  per  week.  It  is  noteworthy  that  calcula¬ 
tions  in  other  affidavits  do  not  take  into  consideraton 
this  additional  production. 

The  record  upon  which  the  district  court  issued  its 
temporary  restraining  order  of  April  3  is,  it  is  submitted, 
totally  devoid  of  any  evidentiary  proof  that  the  alleged 
strike  had  imperiled,  or  if  permitted  to  continue,  would 
imperil  the  national  health  and  safety.  In  issuing  the  re¬ 
straining  order,  the  Court  did  not  “set  forth  the  findings 
of  fact  constituting  the  grounds  of  its  action”,  as  it  is  re¬ 
quired  to  do  under  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure.  Without  any  supporting  evidence  the  court 
decreed  that  “such  dispute  has  resulted  in  a  strike  *  *  * ; 
and  that  such  strike,  if  permitted  to  continue,  will  imperil 
the  national  health  and  safety ;  and  that  plaintiff  is  threat¬ 
ened  with  irreparable  injury  for  which  it  has  no  adequate 
remedy  at  law.”  ( J.  A.  84) .  Further,  as  above  indicated, 
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it  made  no  finding  and  did  not  concern  itself  witli  the 
question  of  whether  the  appellants,  or  either  of  them,  -were 
responsible  for  the  alleged  strike,  and  if  so,  in  ^hat 
manner. 

i 

Not  only  did  the  Court  violate  said  Rule  52  (a) ,  but,  upon 
the  face  of  the  record,  Government  did  not  satisfy  the  re¬ 
quirements  of  Section  208  which  were  essential  to  vest 
the  Court  with  jurisdiction  and  power  to  enter  the  re¬ 
straining  order.  Therefore  the  order  was  void. 

Further,  Government  does  not  show  any  injury  to  pri¬ 
vate  or  property  interest  to  warrant  jurisdiction  in  this 
case.  In  re  Debs,  39  L.  ed.  1092. 

i 

! 

3.  There  Was  No  Jurisdiction  to  Issue  the  Preliminary 

Injunction 

-  i 

j 

Even  if  jurisdiction  had  existed  to  issue  the  ex  parte 
temporary  restraining  order,  and  even  though  the  juris¬ 
dictional  prerequisites  hereinbefore  discussed  had  been  es¬ 
tablished,  jurisdiction  did  not  exist  to  issue  the  preliminary 
injunction. 

Section  210  of  the  Act  specifically  requires  that  Upon 
“the  certification  of  the  results  of  such  ballot  or  upon  a 
settlement  being  reached,  whichever  happens  sooner,  the 
Attorney  General  shall  move  the  Court  to  discharge  the 
injunction,  which  motion  shall  then  be  granted  and  the 
injunction  discharged”.  Prior  to  the  Court’s  issuance  of 
the  preliminary  injunction,  appellants  insisted  that  settle¬ 
ments  of  .the  dispute  having  been  fully  effected  prior  to 
the  terminal  period  for  which  an  injunction  might  issue 
under  the  statute,  a  mandatory  duty  rested  upon  the  Attor¬ 
ney  General  “not  to  ask  for  the  issuance  of  a  preliminary 
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injunction  but  to  move  affirmatively  the  discharge  of 
the  order.” 

Upon  the  entire  record,  it  is  clear  that  settlement  of  the 
dispute  had  been  fully  had  and  the  dispute  dissipated,  and 
appellants  now  insist,  as  they  did  before  the  trial  court, 
that  the  only  jurisdiction  which  the  Court  had  over  the 
matter — if  indeed  it  had  any  at  all — was  to  dismiss  the 
injunction  under  the  positive  mandate  of  the  statute. 

III.  JUDGMENTS  AND  SENTENCES  OF  CRIMINAL 
CONTEMPT  ARE  WITHOUT  SUPPORTING  FACTUAL 
BASIS  AND  ARE  CONTRARY  TO  LAW. 

Judgments  and  sentences  herein  complained  of  are  for 
criminal  contempt  and,  as  admitted  by  the  Court,  are 
based  wholly  on  circumstantial  evidence.  (J.  A.  381). 
Being  for  criminal  contempt,  proof  must  be  such  as  to  con¬ 
vict  appellants  beyond  reasonable  doubt.  Michaelson  v. 
United  States,  69  L.  ed.  162.  Proof  in  the  instant  pro¬ 
ceedings  does  not  satisfy  this  test. 

1  The  Court’s  Findings  of  Fact  and  Conclusion  of  Law 
of  Union’s  Responsibility  for  the  Alleged  Strike  Are 
Contrary  to  the  Evidence  and  to  Law 

Government’s  case  is  bottomed  upon  its  contention  that 
the  work  stoppage  which  occurred  after  March  12  was 
“a  strike  on  the  part  of  union”,  while  appellants  asserted 
that  such  stoppages  were  “those,  and  those  alone,  which 
the  men  affected  thereby  individually  and  of  their  own 
volition  determined.”30  To  hold  the  Union  responsible 


aoSee  affidavit  of  John  L.  Lewis,  dated  April  7;  also  letter  from  Lewis 
to  Officers  and  Members  of  Local  Unions  dated  ApYil  3.  (J.  A.  104). 
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for  the  alleged  strike,  the  trial  court  enunciated  (1)  its 
“nod- wink-code”  theory,37  and  (2)  its  postulate  that,  “as 
long  as  a  union  is  functioning  as  a  union  it  must  be  held 
responsible  for  the  mass  action  of  its  members”.3*  j  We 
shall  discuss  these  propositions  seratim. 

Activation  of  the  Pension  Fund  required  by  the  1947 
Agreement  had  not  been  accomplished  because  bituminous 
coal  operators  signatory  to  said  Agreement  through  their 
Trustee,  had  dishonored  the  Agreement,  had  default¬ 
ed  under  its  provisions  affecting  the  Welfare  and  Retire¬ 
ment  Fund,  and  had  failed  to  comply  with  the  provision 
of  said  contract  requiring  the  signatories  thereto  to  settle 
and  determine  disputes  by  the  full  use  of  free  collective 
bargaining  as  heretofore  known  and  practiced  in  the  bitu¬ 
minous  coal  industry.  Following  unsuccessful  attempts 
by  Lewis  to  have  certain  coal  operators  with  full  means 
of  resolving  the  Pension  dispute  so  to  do,  Lewis,  on  Feb¬ 
ruary  2,  advised  all  operators  signatory  to  the  Agreement 
that  the  contract  was  being  dishonored  as  a  result  of 
their  Trustee’s  conduct,  and  that  it  “constitutes  an  out¬ 
standing,  unresolved  dispute,  national  in  scope  and  char¬ 
acter,  affecting  the  integrity  of  the  contract  and  impeding 
its  fulfillment.”  (J.  A.  101).  This  notice  reserved  for 
the  Union  “The  right  at  will  to  take  any  independent!  ac¬ 
tion  necessary  to  the  enforcement  of  the  contract.”  Such 
was  Union’s  way  of  attempting  to  resolve  the  dispute  and 
its  traditional  method  of  notifying  the  coal  operators  that 
collective  bargaining  was  required  to  obtain  contract  com¬ 
pliance.  Between  February  2  and  March  12  Lewis  awaited 
overtures  from  the  operators,  and  receiving  none,  and  the 
dispute  remaining  unresolved,  Lewis,  as  Union’s  President 


3tJ.  A.  365. 

3«J.  A.  365. 
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and  as  Fund  Trustee  for  the  miners,  advised  them  of  the 
dispute  (J.  A.  102)  and  ask  that  they 

"‘Please  discuss  this  matter  in  your  Local  Unions 
so  that  our  membership  may  be  fully  advised.  You 
will  later  hear  more  from  this  office  on  this  sub- 
ject.” 

The  trial  court  concluded  that  thereby  Union  had  called 
the  alleged  “strike”.3*  That  Lewis,  as  Trustee  of  the 
Fund,  owed  the  beneficiaries  thereof  a  legal  duty  to  keep 
them  informed  of  the  facts  relating  to  the  Fund  (2  Scott  on 
Trusts,  §173)  was  never  considered  by  the  trial  court 

The  rule  of  law  respecting  probative  character  of  cir¬ 
cumstantial  evidence  is  that  the  circumstances  must  be 
such  as  to  produce  a  moral  certainty  of  guilt  and  to  ex¬ 
clude  any  other  reasonable  hypothesis  or  theory  of  inno¬ 
cence.  Wharton’s  Criminal  Evidence,  11th  Ed.  Vol.  2,  Sec. 
922,  p.  1608.40  This  being  a  proceeding  in  which  appel¬ 
lants  were  sentenced  in  criminal  contempt,  the  presump¬ 
tion  of  innocence  obtained.  Michaelson  v.  United  States, 
supra.  It  is  highly  significant  that  in  discussing  the  fac¬ 
tual  situation  upon  which  the  Court  concluded  that  appel¬ 
lants  were  guilty  of  criminal  contempt  and  wherein  it 
espoused  the  “nod-wink-code”  theory,  no  consideration  was 
given  by  the  Court  to  the  circular  of  April  3  sent  to  the 
coal  miners  by  Lewi*,  both  as  Trustee  of  the  Fund  and 
as  Union’s  President,  wherein  he  declared  that 

“It  is  well  known  to  you  that  I  have  not  in  con¬ 
nection  with  the  present  dispute,  either  by  the  cir- 


3»The  Court  declared:  “Now  does  that  constitute  a  nod,  or  a  wink,  or 
the  use  of  a  code  in  order  to  call  a  strike?  Is  there  any  other  reasonable 
interpretation?”  (J.  A.  365). 

«°See  also  Ezzard  v.  United  States ,  7  F.  2d  808  (CCA  8)  ;  Van  Gorder 
v.  United  States ,  21  F.  2d  939  (CCA  8) ;  Cochran  v.  United  States,  41  F. 
2d  193  (CCA  8). 
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cular  of  March  12,  or  by  any  other  letter  or  docu¬ 
ment,  or  at  any  other  time,  authorized,  directed, 
suggested,  requested  or  recommended  any  stoppage 
of  work  or  any  continuation  of  any  stoppage  and  I  do 
not  now  do  so.  Your  actions  in  this  regard  in  the 
original  instance  were  your  own,  individually  de¬ 
termined  by  you.  I  asked  you  on  March  12  ‘tq  dis¬ 
cuss  the  matter  in  your  Local  Union  so  that  our 
membership  may  be  fully  advised’.  Such  discus¬ 
sions  as  may  have  been  held,  or  which  you  may  here¬ 
after  desire,  have  been,  and  will  continue  to  be  on 
you  own  initiative.  As  far  as  I  know  it  is  still 
the  inherent  right  and  privilege  of  American  citi¬ 
zens  to  continue  to  exercise  the  right  of  free  speech 
and  freedom  of  assembly. 

“Any  action  or  decision  which  you  may  now  care 
to  take  continues  to  be  entirely  for  your  own  de¬ 
termination  without  direction  of  any  character  from 
me  or  from  any  of  your  International  Officers- 

“I,  therefore,  now  repeat  that  you  are  not  now 
under  and  have  never  been  under  any  orders,  di¬ 
rections  or  suggestions,  expressed  or  implied,  from 
me,  or  any  of  the  Union  Officers,  to  cease  work  or 
to  continue  to  cease  work  in  protest  to  the  present 
dishonoring  (as  we  see  it)  of  the  1947  contract 
*  *  *.”  (J.  A.  106-7).  i 

i 

Assertions  that  this  circular,  sent  as  aforesaid  to  the 
miners,  was  prepared  and  issued  prior  to  announcement 
by  the  President  of  the  United  States  of  his  direction  to 
institute  the  present  action  (J.  A.  233)  stand  unchallenged 
and  uncontradicted  by  any  proof  in  the  record.  The  state¬ 
ments  in  the  circular  stand  as  clear,  positive  and  unequi¬ 
vocal  denial  of  the  Union’s  responsibility  for  the  alleged 
work  stoppage  by  individual  coal  miners,  and  must  be 
accorded  particular  pertinence  when  it  is  considered  that 
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with  all  the  available  facilities  at  Government’s  disposal, 
it  has  failed  to  produce  a  single  item  of  testimony  or  other 
proof  which  in  any  wise  refutes,  or  tends  to  refute,  the 
assertions  and  position  of  the  appellants  with  reference 
to  their  non-responsibility  for  the  work  stoppage.  Not 
one  scintilla  of  competent  evidence  was  produced  by  Gov¬ 
ernment  that  the  Union,  through  Lewis,  or  he,  individually 
or  officially,  directly  or  indirectly,  ever  authorized,  or¬ 
dered  or  suggested  any  stoppage  or  cessation  of  work  at 
any  time  in  March,  April  or  any  other  time  in  1948  during 
this  litigation.  Not  only  is  the  “nod-wink-code”  theory 
of  the  Court  unsupported  by  the  factual  record,  it  is  clearly 
refuted  thereby ;  and  being  without  factual  basis  the  appel¬ 
late  court  should  unhesitatingly  reverse  such  finding.41 

Not  only  did  the  Court  take  a  position  inconsistent  with 
the  theory  of  Government  on  the  legal  effect  of  the  March 
12  circular,4*  but  the  Court  having  pronounced  the  “nod- 
wink-code”  theory,  then  proceeded  to  announce  a  purported 
principle  by  which  it  held  the  Union  responsible  for  the 
“mass  action  of  its  members.”  Such  pronouncement43 
rejects  denial  of  the  doctrine  of  vicarious  responsibility 
against  labor  unions  adopted  by  the  Supreme  Court  in 
United  Mine  Workers  of  America  v.  Coronado  Coal  Com¬ 
pany,  66  L.  ed.  975,  and  Coronado  Cool  Company  v.  United 
Mine  Workers  of  America,  69  L.  ed.  963,  in  which  latter 
case  the  Court  said: 


•lit  is  noteworthy  that  although  Union  had  been  ordered  in  the  re¬ 
straining  order  of  April  3  to  instruct  the  miners  forthwith  to  return  to  their 
employment,  the  Court,  in  order  to  convict  the  appellants  of  criminal  con¬ 
tempt,  utilizes  the  telegram  sent  by  appellants  to  the  miners  on  April  12, 
advising  them  that  the  “Agreement  is  honored.”  (J.  A.  368). 

•^Government’s  counsel  asserted  that  “It  makes  no  difference  what  Mr. 
Lewis’s  intention  was.  Intent  bears  no  part  in  this  matter.”  (J.  A.  356). 
The  Court’s  “nod-wink-code’  theory  clearly  is  premised  upon  intent. 

•aThe  Court  characterized  its  pronouncement  as  one  which  “no  Court 
has  ever  been  called  upon  to  announce.” 
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u*  *  *  Certainly  it  must  be  clearly  shown  in  order 
to  impose  such  a  liability  on  an  association  of  450,- 
000  men  that  what  was  done  was  done  by  their 
agents  in  accordance  with  their  fundamental  agree¬ 
ment  of  association”,  (p.  968). 

Completely  disregarded  by  the  Court  also  were  the  pro¬ 
visions  of  Union’s  constitution  relative  to  the  calling  of 
strikes.  Sec.  27,  Art.  IX  thereof  provides  that: 

“The  (Executive)  Board  shall  have  power!  be¬ 
tween  Conventions  by  a  two-thirds  vote,  to  reborn- 
mend  the  calling  of  a  general  strike,  but  undelr  no 
circumstances  shall  it  call  such  a  strike  until  ap¬ 
proved  by  a  referendum  vote  of  the  members.” 
(See  Government  Exhibit  18). 

| 

In  the  second  Coronado  case  the  Supreme  Court  in  de¬ 
termining  whether  the  Union  had  participated  in'a  strike 
said  (p.  966) : 

“It  does  not  appear  that  the  International  Con¬ 
vention  or  Executive  Board  ever  authorized  jthis 
strike  or  took  any  part  in  the  preparation  for  it  or 
in  its  maintenance,  or  that  they  ratified  it  by  pay¬ 
ing  any  of  the  expenses.” 

The  Coronado  cases,  it  is  submitted,  repudiate  both  the 
factual  findings  of  the  Court  that  Union  was  responsible 
for  the  alleged  work  stoppage  and  the  pronouncement  of 
the  novel  postulate  of  the  trial  court  that  the  Union  itiust 
be  held  responsible  for  the  mass  action  of  its  members. 

The  Court’s  view  that  the  Union  is  responsible  for  mass 
action  of  its  members  is  likewise  rejected  by  the  decisions 
hereinbefore  cited  and  discussed  which  permit  concerted 
and  mass  action  of  employees  for  a  lawful  purpose  anil  in 
a  lawful  manner.  Assumption  that  conduct  in  the  instan; 
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case  by  the  coal  miners  was  wrongful  is  clearly  unwar¬ 
ranted. 

Further,  in  view  of  the  fact  that  the  coal  miners  acted 
individually  in  their  determination  to  cease  production,  the 
court's  finding  and  holding  that  the  walkout  did  not  con¬ 
stitute  the  exercise  of  the  right  of  individual  employees  to 
quit  their  labor  but  was  a  strike  on  Union’s  part  is  not 
warranted.  There  is  nothing  to  show  that  the  miners  act¬ 
ed  in  concert  or  pursuant  to  any  agreed  plan.  In  view 
thereof,  Government  has  not  proved  the  existence  of  a 
strike  within  the  meanin  gof  Section  501(2)  of  the  Act, 
and  the  Court’s  holding  clearly  contravenes  Section  502  cf 
the  Act  which  deprives  the  Court  of  jurisdiction  and  power 
to  compel  performance  of  labor  by  an  individual. 

2.  There  is  No  Evidence  That  Appellants  Contemned 

The  Court’s  Order 


The  restraining  order  allegedly  contemned  was  served 
on  appellants  shortly  before  noon  on  April  5;  and  within 
less  than  two  days  thereafter  appellants  undertook  to  dis¬ 
solve  and  vacate  the  order.  This  was  appellants’  first  op¬ 
portunity  of  declaring  its  nonresponsibility  for  the  situa¬ 
tion  which  Government  sought  to  enjoin,  as  well  to  chal¬ 
lenge  the  unconstitutionality  of  the  order  and  the  statu¬ 
tory  provisions  attacked  herein.  Appellants  sought  a 
hearing  on  their  motion  on  April  9, 44  but  the  Court  sched¬ 
uled  it  for  April  12.  Almost  immediately  after  appellants 
filed  said  motion,  Government,  by  petition,  sought  and 
obtained  from  the  Court  a  rule  to  show  cause  why  appel¬ 
lants  should  not  be  punished  as  and  for  a  contempt  of 


♦♦Rule  65(b)  Federal  Rules  of  Civil  Procedure  required  two  days’  notice. 
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the  Court  and  hearing  thereon  was  likewise  set  for  April 
12.  The  rule  required  a  trial,  if  by  their  returns  “it 
shall  be  found  that  the  alleged  contempt  be  not  sufficiently 
purged”. 

i 

On  the  return  day  appellants,  by  counsel  detailed  to  the 
Court  the  re-creation  of  the  Fund’s  Board  of  Trustees 
on  April  10,  the  meetings  of  the  Board  on  April  11  and 
12,  called  by  Lewis  as  Chairman  of  the  Board,  the  activa¬ 
tion  of  a  Pension  Fund  and  Plan  on  the  morning  of  April 
12  (prior  to  the  scheduled  Court  hearing  at  ten  o’clock 
a.  m.),  that  appellants  had  telegraphed  a  message  to  the 
coal  miners  advising  them  that: 

“Your  voluntary  cessation  of  work  should  no-vy  be 
terminated  and  your  protest  ended.  It  is  the  be¬ 
lief  of  the  International  Union  and  your  Officers 
that  the  production  of  coal  should  be  resumed  forth¬ 
with  *  *  *  Therefore,  you  are  now  officially  ad¬ 
vised  that  you  should  return  to  your  usual  employ¬ 
ment  immediately  upon  receipt  of  this  telegram 
*  * 

and  that  another  telegram  sent  by  Lewis  informed  the 
miners  that 

! 

“Pensions  granted.  The  agreement  is  now  honored.” 

Appellants  assert  that  such  conduct  constitutes  a  com¬ 
plete  and  good  faith  compliance  with  the  restraining  orcler. 
In  truth,  the  very  actions  of  Lewis  (without  which  the 
Union  members  would  not  have  been  informed  of  the  set¬ 
tlement  of  their  grievances)  was  absolute  evidence  of  good 
faith  compliance  with  the  restraining  order  and  consti¬ 
tuted  a  complete  purge,  if  purge  was  required. 

Power  of  federal  courts  to  punish  for  contempt  has 
been  judicially  declared  to  be  limited  to  “the  least  pos¬ 
sible  power  adequate  to  the  end  proposed.”  Anderson,  v. 


i 


(  61  ) 


Dunn ,  6  Wheat.  204,  231,  5  L.  ed.  242;  Matter  of  Michael, 
90  L.  ed.  30,  33.  Alleged  contumacy,  therefore,  must  be 
tested  by  the  “end  proposed”,  but  necessarily  qualified 
by  appellants’  ability  to  accomplish  such  end. 

In  the  instant  case  the  “end  proposed”  was  that  coal 
production  be  resumed.  Full  accomplishment  thereof 
could  be  effected  only  by  the  will  of  individual  coal  min¬ 
ers.  The  Court  placed  upon  the  Union  the  duty  of  order¬ 
ing  the  miners  immediately  to  return  to  their  employment. 
Certainly  the  telegram  of  April  12,  sent  by  appellants  to 
the  coal  miners,  fully  coincided  with  the  decree’s  manda 
tory  directive;  certainly  it  was  consonant  with  the  d-~ 
cree’s  negative  restraints;  and  with  certitude  it  sought  to 
accomplish — and  did  accomplish — precisely  what  Govern¬ 
ment  undertook  in  institution  of  its  action.  Appellants’ 
assertion,  on  the  return  day,  of  its  good  faith  in  sending 
the  telegrams,  believing  that  thereby  production  of  coal 
would  be  resumed  and  continued,  was  followed  by  appel¬ 
lants’  seeking  a  continuance  of  the  contempt  proceedings 
for  one  week  (J.  A.  244-5),  but  this  request  was  summarily 
denied.43  That  production  did  ensue  is  proved  in  the 
proceedings  subsequent  to  the  Court’s  pronouncement  o 
its  judgments  and  sentences  of  contempt.4®  Conclusively 
proving  that  the  “end  proposed”  w’as  accomplished  is  the 
fact  that  the  Court  never  deemed  it  essential  to  impose 
civil  sanctions  upon  appellants.47  Whatever  delay  there 


«s“The  Court:  The  Court  sets  this  case  down  Wednesday  at  10:00 
o'clock;  no  debates  no  argument.”  (J.  A.  245). 

««0n  April  12  tj.  A.  2*15)  and  on  April  21  (J.  A.  393,  434,  et  seq.) 
appellants  insisted  that  the  dispute  had  been  fully  settled  and  that  because 
thereof.  Sec.  210  of  the  Act  mandatorily  required  discharge  and  dismissal  of 
the  injunctive  proceedings.  Nevertheless,  the  Court,  on  Government’s  mo¬ 
tion,  issued  the  preliminary  injunction  on  April  21.  On  May  18  Government 
n.oved  for  discharge  of  the  injunction  (J.  A.  446).  This  motion  was  sus¬ 
tained  June  23  (J.  A.  453,  204). 

«?On  April  23,  on  Government’s  motion  consideration  of  the  issue  of 
civil  contempt  was  postponed  indefinitely  (J.  A.  441)  and  on  May  18,  Gov¬ 
ernment’  received  the  Court’s  approval  of  its  motion  to  dismiss  the  civil 
contempt.  (J.  A.  444). 
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may  have  been  in  the  resumption  of  coal  production  did  not 
result  from  any  conduct  on  appellants’  part,  for  the  rec¬ 
ord  discloses  nothing  upon  which  the  Court  might  eyen 
speculate  a  violation  even  under  its  “nod-wink-code”  theory, 
but  such  delay  stemmed  from  the  determination  of  both 
Government  and  the  trial  court  to  punish  appellants,  al¬ 
though  appellants  did  precisely  what  they  had  been  directed 
to  do  under  the  mandatory  order  of  April  3.  But  for  the 
attitude  of  a  determined  Government  and  Court  to  ini- 
pose  punitive  sanctions  upon  appellants,  full  production 
of  coal  would  have  been  resumed  promptly  following  re¬ 
ceipt  of  the  April  12  telegrams.  Clearly  judgments  and  sent¬ 
ences  for  criminal  contempt,  and  the  Court’s  findings  and 
conclusions  on  civil  contempt,  are  contrary  to  the  evidence 
and  to  the  law. 

Indeed  appellants — and  particularly  appellant  Lewis — 
by  their  actions  from  April  5  to  April  12  did  everything 
within  their  respective  powers  to  resolve  the  pension  dis¬ 
pute,  from  which  stemmed  the  individual  miner’s  determ¬ 
ination  to  cease  work,  and  in  fact  did  resolve  such  dis¬ 
pute.  In  every  factual  and  legal  sense  of  the  word,  they 
fully  purged  themselves,  if  such  purge  was  legally  required. 

3.  The  Evidence  Does  Not  Support  the  Court’s  Finding  of 
Imperilment  of  the  National  Health  or  Safety 

Hereinbefore  we  have  shown  that  the  complaint  and  ex¬ 
hibits  thereto  attached  were  insufficient  to  establish  that 
the  national  health  or  safety  was,  or  would  be  imperiled, 
by  the  alleged  strike.  At  the  hearing  on  the  issue  of 
contempt,  Government  offered  the  testimony  of  witnesses 
W.  H.  Young,  Lewis  Bassie,  Acting  Director  of  the  Office 
of  Program  Planning,  Department  of  Commerce,  Nelson 
Lee  Smith,  Chairman  of  the  Federal  Power  Commission, 
and  Arthur  Gass,  Director  of  Rail  Transportation,  Office 
of  Defense  Transportation.  Although  there  was  admitted 
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in  evidence,  over  appellants’  objection,  Exhibits  7  and  11, 
which  purported  to  show  that  within  fifteen  days  electric 
power  utilities,  coke  plants,  steel  and  rolling  mills,  and 
other  industrial  enterprises  would  exhaust  their  stock¬ 
piles  of  bituminous  coal,  yet  on  April  14 — the  date  of  the 
hearing — both  witnesses  Young  and  Bassie  (J.  A.  275, 

296  admitted  on  cross-examination  that  they  knew  of  no 
consumers  whose  stockpiles  had  been  exhausted.  While  Bas¬ 
sie  asserted  curtailments  of  the  use  of  coal  in  the  steel  in¬ 
dustry,  there  is  nothing  in  the  record  to  show  such  curtail¬ 
ment  to  be  due  to  any  alleged  work  stoppage  in  coal  produc¬ 
tion  ;  and  Bassie  admitted  that  furnaces  in  the  steel  indus 
try  are  shut  down  in  all  periods  of  each  year  for  reasons  in¬ 
dependent  of  coal  shortages.  (J.  A.  296).  He  admitted,  too, 
that  all  Government  restrictions  on  the  use  of  railroad  coal¬ 
burning  facilities  had  been  cancelled  because  of  “early 
resumption  of  normal  mining  operations.”  (J.  A.  298). 
Nelson  Lee  Smith  testified  that  “We  have  data  obtained 
from  electric  utilities  representing  the  bulk  of  the  indus¬ 
try  which  shows  as  of  April  8,  1948,  the  systems  had  an 
average  of  about  49 — the  precise  figure  is  49.7 — days’  sup¬ 
ply  of  bituminous  coal.  (J.  A.  3tf4).  Likewise  witness 
Gass  testified  that  for  the  week  ended  April  12,  1948, 
railroads  had  a  stockpile  sufficient  to  last  20.3  days.  (J.  A  91  f, 
324).  Gass  further  testified  that  orders  for  reductions 
in  railroad  services  were  rescinded  because 

“the  action  of  the  United  Mine  Workers  in  advis¬ 
ing  their  people  to  return  to  work  was  taken  on 
Monday.  We  waited  until  Tuesday  morning  to 
measure  the  return  to  work  of  the  miners  and  the 
number  of  cars  that  were  ordered,  before  we  took 
any  action,  and  we  felt  when  we  had  a  return  of 
I  would  say,  about  60  per  cent  plus,  on  a  rough 
guess,  of  the  productive  capacity  of  the  mines — we 
felt  then  that  we  were  safe  *  *  *  in  suspending  the 
orders  pending  further  action.”  (J.  A.  325). 
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Not  only  does  such  testimony  fail  to  establish  the  likeli¬ 
hood  that  the  national  health  or  safety  would  be  imperiled, 
but  Government's  witnesses  failed  to  take  into  considera¬ 
tion  that  coal  was  being  produced  at  the  rate  of  more  than 
two  million  tons  per  week  (J.  A.  279),  nor  did  they  give 
consideration  to  curtailment  of  production  in  relation  to 
the  eighty-day  period,  which  is  the  maximum  period  for 
which  the  statute  authorizes  that  a  strike  be  enjoined.  The 
burden  of  proving  that  the  national  health  or  safety  would 
be  imperiled  was  clearly  upon  Government,  and  it  failed 
to  sustain  that  burden.  This  is  true  not  only  in  the  mat¬ 
ter  of  the  contempt  proceeding,  but  likewise  in  the  issu¬ 
ance  of  the  preliminary  injunction  on  April  21. 

The  testimony  which  had  been  admitted  at  the  hearing 
on  contempt  was  included  on  the  issue  of  Government’s 
motion  for  the  preliminary  injunction.  In  addition  there¬ 
to  Government  offered,  over  objection  of  appellants,  the 
testimony  of  employees  of  five  coal  operators’  associations 
(J.  A.  397  et  seq.),  and  that  of  Dr.  W.  H.  Young  of  the 
Bureau  of  Mines.  The  testimony  of  said  employees  showed 
that  of  six  hundred  million  tons,  representing  the  annual 
production  of  coal,  the  production  represented  by  the  fiye 
associations  was  approximately  one  hundred  sixty  millions 
of  tons.  Those  reported  by  Dr.  Young  (Government’s 
Exhibit  No.  37)  represented  approximately  nine  per  cent 
(J.  A.  426),  or  fifty-four  millions  of  tons.  Of  approxi¬ 
mately  ninety  thousand  men  employed  by  said  five  asso¬ 
ciations,  56,358  of  those  employees  had  returned  to  work 
on  April  20,  the  day  preceding  the  issuance  of  the  injunc¬ 
tion.  Government  produced  no  testimony  with  respect  to 
those  companies  which  had  produced  the  remainder  of  the 
six  hundred  million  tons,  or  in  excess  of  three  hundred 
eighty-four  millions  of  tons.  There  was  no  attempt  on 
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the  part  of  Government,  and  no  requirement  by  the  Court, 
that  Government  in  any  wise  should  undertake  to  show  in 
what  manner  the  national  health  and  safety  would  be  im¬ 
periled,  nor  did  it  concern  itself  with  the  return  of  more 
than  fifty-six  thousand  of  the  ninety  thousand  men  repre¬ 
sented  by  the  five  associations  who  had  returned  to  work. 
The  alleged  strike  did  not  exist,  nor  was  there  any  show¬ 
ing  that  the  national  health  or  safety  was,  or  would  be 
imperiled. 

IV.  APPELLANTS  WERE  NOT  LEGALLY  BOUND 
TO  COMPLY  WITH  THE  RESTRAINING  ORDER  BE¬ 
CAUSE  ITS  ISSUANCE  WAS  BEYOND  THE  COURT'S 
JURISDICTION  AND  IT  REQUIRED  PERFORMANCE 
OF  ILLEGAL  AND  UNCONSTITUTIONAL  CONDUCT. 

Even  though  the  appellate  court  concludes  that  appel¬ 
lants  contemned  the  restraining  order,  “violation  gave  no 
sufficient  cause  for  sustaining  the  conviction  of  con¬ 
tempt”4*  in  this  case  where  jurisdiction  depended  wholly 
upon  validity  of  the  statute  under  consideration,  and,  where, 
for  constitutional  and  other  reasons,  jurisdiction  could 
not  or  did  not  attach.  While  appellants  believe  that  the 
doctrine  which  requires  obedience  to  void  orders,  enun 
ciated  by  the  Supreme  Court  in  United  States  v.  United 
Mine  Workers  of  America,  91  L.  ed.  884,  should  be  re¬ 
considered  and  corrected,  they  are  not  foreclosed  from 
relief  in  this  action  by  the  postulates  of  that  case. 

Fully  aware  that  in  the  first  United  Mine  Workers  of 
America  case,  supra,  Mr.  Chief  Justice  Vinson  observed 
that  an  order  issued  by  a  court  must  be  obeyed  until  re¬ 
versed,  even  without  regard  for  the  constitutionality  of 


^"Dissenting  opinion  of  Mr.  Justice  Rutledge  in  United  States  v.  United 
Mine  Workers  of  America,  supra,  page  949. 
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the  act  under  which  such  order  is  issued,  and  cites  as  “im¬ 
pressive  authority”  therefor  Howat  v.  Kansas,  258  U.  S. 
181,  the  Howat  case  is  readily  distinguishable  from  the  in¬ 
stant  proceedings,  for  therein  then  Chief  Justice  Taft  was 
careful  to  note  that  (p.  190) 

“The  injunction  suit  *  *  *  was  a  proceeding  wholly 
independent  of  that  act,  and  the  district  court,  in 
entertaining  it  did  not  depend  on  the  constitution¬ 
ality  of  that  act  for  its  jurisdiction  or  the  justifi¬ 
cation  of  its  order (Italics  supplied). 

Where,  as  in  the  instant  case,  jurisdiction  could  not 
attach  because  the  statutory  provisions  are  unconstitu¬ 
tional  and  jurisdiction  is  wholly  dependent  thereon,  “Juris¬ 
diction  over  the  subject  matter” — a  factor  required  even 
by  the  majority  opinion  in  the  first  United  Mine  Workers 
case,  supra, — is  lacking  and,  therefore,  the  restraining  or¬ 
der  was  wholly  void  and  compliance  therewith  obviated. 

Furthermore,  even  though  the  statutory  provisions  are 
not  unconstitutional,  jurisdictional  requirements  prerequi¬ 
site  to  the  issuance  of  the  restraining  order  were  not  sat¬ 
isfied,  and  this  is  apparent  upon  the  face  of  the  pleadings 
themselves.  Since  Government  brings  its  action  pursuant 
to  Section  208  of  the  Act,  and  since  jurisdictional  prerequi¬ 
sites  were  mandatory  to  invest  power,  absent  such  pre¬ 
requisites  the  Court’s  order  was  void.  Howat  v.  Kansas, 
supra. 

Elsewhere  herein  it  has  been  shown  that  the  restrain¬ 
ing  order  violated  fundamental  rights  and  that  it  like¬ 
wise  imposed  the  duty  of  placing  the  coal  miners  in  a 
status  of  involuntary  servitude.  If,  without  jurisdiction 
a  court  may  require  obedience  to  an  invalid  order,  then 
indeed  is  there  fulfillment  of  the  prophecy  made  by  Mir. 
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Justice  Rutledge  in  the  first  United  Mine  Workers  case 
where,  in  his  dissenting  opinion,  he  declared  that 

“Constitutional  rights  would  be  nullified  by  the 
force  of  invalid  orders  issued  in  flat  violation  of 
the  constitutional  provisions  securing  them,  and 
void  for  that  reason.” 

Unlike  the  factual  situation  in  that  case,  wherein  the 
district  court  directed  Lewis  to  withdraw  the  letter,  term¬ 
inating  the  then  existing  contract,  (which  he  had  admittedly 
sent  and  wherein  the  Court  was  insistent  that  its  order  was 
not  one  compelling  the  coal  miners  to  work,4*  and  per¬ 
formance  did  not  infringe  fundamental  rights  protected 
by  the  Constitution),  in  the  instant  case  both  Government 
and  the  Court  intended  that  coal  miners  should  work 
without  their  consent  and  against  their  will.  The  re¬ 
straints,  allegedly  contemned,  both  negative  and  affirma¬ 
tive,  which  were  placed  upon  the  Union  and  Lewis,  were 
directed  at  conduct  of  individual  coal  miners  for  which  ap¬ 
pellants  were  not  responsible  and  at  rights  which  neither 
Congress  nor  the  Court  may  suppress.  Power  to  punish 
for  negated  obedience  of  invalid  orders  based  upon  an  un¬ 
constitutional  statute  is  likewise  beyond  the  power  of  the 
district  court. 

In  Ex  Parte  Rowland ,  104  U.  S.  604,  618,  the  Court 
stated : 

“It  follows  that  if  the  command  of  the  writ  was 
in  excess  of  jurisdiction,  so  necessarily  were  the 
proceedings  for  contempt  in  not  obeying.” 


«®On  page  173  of  the  record  in  the  first  UMWA  case  the  following  is 
shown : 

“Mr.  Padway:  Now,  if  the  Court  please,  and  really — and  whatever 
I  do  say,  whatever  I  say  is — and  I  cannot  help  putting  it  bluntly — 
Your  Honor’s  order  tells  these  men  that  they  cannot  strike — period. 
And,  tells  them  that  if  they  do  go  on  strike,  in  the  light  of  that  order, 
that  they  will  subject  themselves  to  punishment. 

“The  Court:  The  Court  didn’t  so  understand  the  order.” 
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In  Thomas  v.  Collins,  89  L.  ed.  430,  violation  of  an  in¬ 
junction  issued  by  a  Texas  court  restraining  Thomas,  pur¬ 
suant  to  a  Texas  statute,  from  making  a  scheduled  speech, 
resulted  in  contempt  proceedings  and  in  imposition  of  a  jail 
sentence  and  a  fine  for  such  violation.  These  were  upheld 
by  the  Supreme  Court  of  Texas,  but  the  Supreme  Court  of 
the  United  States  reversed  the  judgment  because  the 
statute  upon  which  the  restraining  order  had  been  issued 
“contravenes  the  constitution".  (P.  447).  See  also  Ex 
Parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117;  Ex  Parte  Ycmhg, 
209  U.  S.  123,  52  L.  ed.  714;  In  re  Blaney,  supra. 

j 

V.  THE  FINES  IMPOSED  UPON  THE  UNION  AtfD 
JOHN  L.  LEWIS  ARE  CONTRARY  TO  LAW  AND  EVI¬ 
DENCE  AT  THE  LEAST,  THEY  ARE  EXCESSIVE  BY 
CONSTITUTIONAL  AND  DECISIONAL  STANDARDS. 

Imposition  of  the  fine  of  $1,400,000  upon  Union  and 
$20,000  upon  Lewis  followed  recommendation  of  Govern¬ 
ment’s  counsel.  Basis  therefor  as  to  Union  was 

“that  this  Union  also  committed  a  contempt  in 
1946  substantially  similar  to  the  one  now  before 
the  Court,  and  that  the  penalty  of  $700,000  im¬ 
posed  for  that  offense  has  failed  to  deter  it  from 
repeating  the  offense  *  *  *  it  is  Government’s  view 
that  double  the  amount  of  the  penalty  imposed  in 
the  previous  case  is  both  necessary  and  appro¬ 
priate.”  (J.  A.  375). 

and  similar  reason  was  offered  for  the  recommended  fine 
against  Lewis.  (J.  A.  375). 

True,  in  the  first  United  Mine  Workers  case,  as  one  of 
the  factors  that  the  Court  might  use  in  imposing  a  fine 
for  criminal  contempt,  the  Chief  Justice  included  “The 
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necessity  of  effectively  terminating  the  defendant’s  defi¬ 
ance  as  required  by  the  public  interest”  but  of  this  Mr. 
Justice  Rutledge,  in  his  dissenting  opinion,  observed  (91 
L.  ed.  960) : 

“Moreover,  the  Court’s  enumeration  of  factors 
to  be  taken  into  account  indicates  expressly  *  *  * 
that  one  is  the  coercive  effect  of  the  imposition 
for  the  future,  though  it  is  thoroughly  settled  that 
in  contempt  criminal  punishment  is  to  he  laid  only 
for  past  conduct.  Gompers  v.  Stove  &  R.  Co.,  supra, 
and  authorities  cited.”  (Italics  supplied). 

Subsequent  pronouncement,  however,  in  Penfield  Co.  v. 
Securities  &  Exchange  Commission ,  91  L.  ed.  1117,  1125, 
wherein  Mr.  Justice  Douglas  stated: 

“When  the  Court  imposes  a  fine  as  a  penalty,  it 
is  punishing  yesterday’s  contemptuous  conduct 
When  it  adds  the  coercive  sanction  of  imprison¬ 
ment,  it  is  announcing  the  consequences  of  tomor¬ 
row’s  contumacious  conduct.”  (Italics  supplied), 

decisively  sustains  the  observation  of  Mr.  Justice  Rut¬ 
ledge  and  substantiates  the  view  that  as  a  deterrent  to 
contemptuous  conduct  in  the  future,  civil  sanctions,  rather 
than  criminal,  are  to  be  utilized.  Such  pronouncement 
likewise  rejects  the  standard  upon  which  Government’s 
counsel  based  his  recommendation  as  to  the  fines  which 
the  Court  actually  imposed. 

But  the  factor  of  deterring  future  contempt  was  but 
one  element  which  the  majority  opinion  used  as  a  juridical 
guide  for  imposition  of  criminal  punishment.  Applying 
the  other  factors  expressed  by  the  Chief  Justice,  appellants 
maintain  that  their  conduct,  as  reported  to  the  trial  court 
on  April  12,  and  which  stands  unchallenged,  requires  that 
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the  fines  imposed  be  set  aside  in  toto  as  to  both  the  Union 
and  Lewis,  and  held  for  naught.  Those  factors  were: 

“*  *  *  the  extent  of  the  wilful  and  deliberate 
defiance  of  the  court’s  order,  the  seriousness  of 
the  consequences  of  the  contumacious  behavior,  the 
necessity  of  effectively  terminating  the  defendants’ 
defiance  as  required  by  the  public  interest*  *  *” 

In  that  case,  the  Chief  Justice  in  justifying  the  require¬ 
ment  of  a  majority  of  the  Court  that  the  Union  pay  a  fine 
of  $700,000  and  that  Lewis  pay  $10,000,  noted  that  “the 
contempt  had  continued  for  15  days  from  the  issuance  of 
the  restraining  order  until  the  finding  of  guilty”;  that 
the  “wilfulness  had  not  been  qualified  by  any  concurrent 
attempt  on  defendants’  part  to  challenge  the  order  by  mo¬ 
tion  to  vacate  or  other  appropriate  procedures;  and  that 
Lewis  had  “stated  openly  in  court  that  defendants  would 
adhere  to  their  policy  of  defiance.”  Under  such  circum¬ 
stances  the  fine  imposed  upon  Union  amounted  to  aboqt 
$50,000  a  dayi°°  But  these  elements  of  defiance  are 
wholly  lacking  in  this  proceeding.  Actually,  the  record 
shows  no  wilful  and  deliberate  defiance  tested  by  the 
“end  proposed”  by  Government’s  suit;  it  depicts  “no  seri^ 
ous  consequences  of  (the)  contumacious  behavior;  and 
rather  than  reflecting  “the  necessity  of  effectively  term¬ 
inating  the  defendants’  defiance”,  it  evidences  positive, 
good  faith  obdience  to  the  end  that  coal  production  was  re¬ 
sumed  and  continued. 

i 

i 

Though  appellants’  conduct  be  stamped  as  contumacy* 
nevertheless  the  fines  are  excessive  and  in  assessing  them, 
the  trial  court  clearly  abused  its  discretion  and  violated 
the  mandate  of  the  Eighth  Amendment  to  the  Federal  Con¬ 
stitution  (which  prohibits  imposition  of  cruel  and  unusual 

i 

i 

o°The  fine,  as  recommended  by  Government  and  adopted  by  the  Court 
was  at  a  rate  of  $250,000  a  day  for  a  fourteen-day  period! 
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punishments  and  excessive  fines),  as  well  as  the  guide 
set  forth  in  the  first  United  Mine  Workers  case.  What 
we  have  heretofore  said  on  the  issue  of  fines  is 
equally  applicable  to  this  position  of  appellants.  More¬ 
over,  defendants  promptly  sought  and  urged  judicial 
determination  of  the  validity  of  the  Court’s  action  in 
issuance  of  the  ex  parte  restraining  order,  and  with¬ 
in  less  than  seven  days  following  service  thereof  on  ap¬ 
pellants,  had  not  only  directed  the  miners  to  resume  pro¬ 
duction  of  coal,  but  had  so  actively  directed  their  atten¬ 
tions  to  the  situation  which  prompted  Government’s  in¬ 
stitution  of  the  action  that  the  cause  for  the  walk-out  by 
individual  miners  had  been  removed  aftid  the  dispute 
fully  settled.  Had  the  sole  purpose  of  Government’s  ac¬ 
tion  been  to  effectuate  resumption  of  coal  production,  the 
entire  proceedings  would  have  terminated  on  April  12; 
but  insistence  of  further  proceedings,  as  depicted  in  the 
record,  reminds  of  a  vindictive  attitude. 

When  it  is  considered  that  but  seven  days  were  involved 
— and  actually  only  two  days  when  Government  sought  and 
obtained  the  rule  to  show  cause — the  fine  imposed  on  the 
Union  may  be  calculated  on  the  basis  of  $200,000  per  day, 
or  four  times  the  per-day  basis  which  the  Supreme  Court 
used  in  the  first  United  Mine  Workers  case,  when,  as  the 
Chief  Justice  declared  in  the  majority  opinion,  Lewis, 
“stated  openly  in  Court  that  defendants  would  adhere  to 
their  policy  of  defiance.”  Measured  by  the  standards 
therein,  the  circumstances  herein  clearly  do  not  warrant 
imposition  of  the  fine  either  upon  the  Union  or  upon 
Lewis. 

The  fine  imposed  upon  Lewis  must,  in  any  event,  be 
reversed  since  Lewis  was  cited  in  contempt  in  his  capacity 
as  President  of  the  Union  (J.  A.  124),  whereas  judgment 
and  sentence  were  imposed  upon  him  as  an  individual, 
and  not  in  his  official  capacity.  (J.  A.  152). 
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VI.  THE  DISTRICT  COURT  ERRED  IN  ISSUING 
A  RULE  TO  SHOW  CAUSE  WHY  DEFENDANTS  BE¬ 
LOW  SHOULD  NOT  BE  HELD  IN  CONTEMPT  WHERE 
SAID  RULE  FAILED  TO  DESCRIBE  THE  PROCEED¬ 
ING  AS  BEING  IN  CRIMINAL  CONTEMPT  A^ND 
WHERE  SAID  RULE  DID  NOT  INSTITUTE  A  SEPA¬ 
RATE  AND  INDEPENDENT  PROCEEDING. 


Rule  42(b)  of  the  Federal  Rules  of  Criminal  Procedure 
provides  specifically  that  “a  criminal  contempt  *  *  *  shall 
be  prosecuted  on  notice.  The  notice  shall  set  the  time  &nd 
place  of  hearing  *  *  *  and  shall  state  the  essential  facts 
constituting  the  criminal  contempt  charged  and  describe 
it  as  such  *  *  (Italics  supplied).  Appellants  moved  the 
Court  that  the  rule  to  show  cause  be  dismissed  because  it 
was  not  in  conformity  with  said  Rule  42(b).  (J.  A.  248). 
The  Court  summarily  overruled  the  objection.  (J.  A.  249). 
In  so  doing,  the  Court  erred. 

As  the  record  discloses.  Union  and  Lewis  were  tried  and 
found  guilty  of  both  civil  and  criminal  contempts.  The 
express  purpose  of  Rule  42(b)  was  to  obviate  the  frequent 
confusion  between  criminal  and  civil  contempt  ( McCann  v. 


N.  Y.  Stock  Exchange ,  80  Fed.  (2d)  211)  and  was  to  ef¬ 
fectuate  a  definite  cleavage  between  the  two  classes  of 
contempt.  Only  by  a  separation  of  the  two  classes  of  Con¬ 
tempt  may  the  confusion  be  eliminated  and  persons  charged 
with  contempt  be  fully  protected  in  their  rigts.  See  dis¬ 


senting  opinion  of  Mr.  Justice  Rutledge,  U.  S.  v.  United 
Mine  Workers  of  America,  supra,  p.  949 ;  see  also  Penfield 


Co.  v.  Securities  &  Exchange  Com.,  supra. 

Moreover,  in  the  instant  action  trial  for  criminal  con¬ 
tempt  and  civil  contempt  was  a  part  of  the  main  cause. 
Prior  decisions  have  provided  that  in  an  action  for  criminal 
contempt,  the  proceeding  should  not  be  a  part  of  the  main 


I 
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cause  but  independent  and  separate.  U.  S.  ex  rel.  W.  Va.- 
Pittsburgh  Coal  Co.  v.  Bittner,  11  F.  (2)  93  (CCA  4). 

Government  has  not  shown  any  injury  to  private  or  prop¬ 
erty  interest  and  therefore  it  was  clearly  error  to  inject  the 
issue  of  civil  contempt  into  the  proceedings.  Heretofore 
Government  intervention  has  been  judicially  sanctioned 
only  in  the  intervention  of  wrongful  and  unlawful  conduct. 
In  re  Debs,  39  L.  ed.  1092. 

VII.  THE  DISTRICT  COURT  ERRED  IN  ADMIT¬ 
TING,  OVER  OBJECTIONS  OF  APPELLANTS,  THE 
TESTIMONY  OF  PLAINTIFFS’  WITNESSES  AND  GOV¬ 
ERNMENTS’  EXHIBITS  IN  CONNECTION  WITH 
SAID  TESTIMONY. 

The  District  Court,  over  appellants’  objections,  admitted 
the  testimony  of  plaintiffs’  witnesses,  Young,  Bassie,  Smith 
and  Gass,  and  Government’s  exhibits  in  connection  with 
said  testimony.  The  testimony  of  these  witnesses  and  the 
exhibits  in  connection  therewith  related  to  matters  not 
within  the  personal  knowledge  of  the  witnesses.  The  Court 
admitted  this  testimony  on  the  theory  that  “this  informa¬ 
tion  was  received  as  official”.  (J.  A.  268).  Witness 
Young  himself  admitted  that  proof  offered  “involves,  of 
course,  making  certain  assumptions”.  (J.  A.  271).  In 
the  Wolff  Packing  Company  case,  supra,  (p.  1111),  the 
Court  noted  that  the  emergency  had  not  been  determined 
by  the  legislature  but  “by  a  subordinate  agency  and  on  its 
findings  and  prophecy ”,  workers  were  to  be  deprived  of  a 
most  important  element  of  their  freedom  of  labor.  This 
ruling  is  applicable  herein.  Proof  offered  was  not  within 
the  personal  knowledge  of  the  witnesses:  it  was  hersay, 
speculative  and  irrelevant.  Appellants’  challenge  to  the 
admission  of  this  proof  goes  to  the  basis  of  Government’s 
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I 

i 
i 

case  and  its  admission  was  prejudicial  to  appellants  both 
on  the  hearing  of  the  contempt  charges  and  on  the  mo¬ 
tion  for  a  preliminary  injunction.  See  Bader  Coal  Co.  V. 
Quemahoning  Coal  Co.,  14  F.  (2)  743;  U.  S.  V.  Quick,  128 
F.  (2)  743;  20  Am.  Jur.,  Evidence,  Section  1085. 

Likewise  Government’s  witnesses  Derringer,  Sutter, 
Johnson,  Wilkey,  Samson  and  Young  were  permitted  to 
testify  relative  to  employment  during  the  period  from 
March  15  through  April  20.  (J.  A.  397.  Illustrative  6f 
the  character  of  testimony  admitted  by  the  Court,  over 
appellants’  objections,  is  that  of  witness  Sutter  who  whs 
permitted  to  testify,  not  from  matters  within  his  own 
knowledge,  but  information  taken  from  the  Pennsylvania 
State  Department  of  Mines  Report.  (J.  A.  404).  Young’s 
testimony  was  premised  upon  telegrams  allegedly  received 
by  him.  Even  the  telegrams  were  not  offered.  Govern¬ 
ment’s  exhibit  No.  37  is  a  compilation  allegedly  based  upon 

I 

alleged  information  contained  in  the  telegrams.  (J.  A. 
427).  | 

Appellants  submit  that  it  is  not  possible  herein  to  direct 
the  Court’s  attention  to  each  item  of  proof  of  the  above 
character,  which  was  admitted  over  appellants’  objections; 
but  believe  that  it  is  pertinent  that  the  Court  give  full 
consideration  to  the  character  of  the  testimony  and  other 
proof  offered  by  Government  to  prove  its  case.  This 
matter  is  of  particular  significance  because  it  involves  the 
infringement  of  guaranteed  liberties.  Certainly  only  upon 
the  clearest  of  proof,  where  there  is  no  question  of  the 
competency,  should  these  fundamental  rights  be  denied. 

| 

CONCLUSION  | 

By  assuming  jurisdiction  under,  and  acting  pursuant  to, 
a  Congressional  enactment  which  is  repugnant  to  constii- 
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tutional  provisions;  by  imposing  restraints  which  suppress 
fundamental  rights  guaranteed  by  the  Federal  Constitu¬ 
tion  ;  by  issuing  restraining  orders  and  judgments  in  crim¬ 
inal  contempt,  as  well  as  finding  appellants’  Union  and 
Lewis  guilty  of  civil  contempt,  clearly  beyond  the  Court’s 
jurisdiction;  by  failure  to  obtain  jurisdiction  of  the  sub¬ 
ject  matter;  by  erroneously  finding  and  holding  that  the 
Union  was  responsible  for  an  alleged  strike,  contrary  to 
the  evidence  and  to  law;  by  finding  and  holding  that  ap¬ 
pellants  had  contemned  the  Court’s  restraining  order,  con¬ 
trary  to  the  evidence  and  to  law;  by  compelling  the  Union 
and  Lewis  to  perform  illegal  and  unconstitutional  conduct 
and  punishing  them  for  an  alleged  non-obedience  thereto; 
by  imposing  upon  the  Union  and  Lewis  fines  which  are 
excessive  by  constitutional  and  decisional  standards  and 
contrary  to  the  evidence  and  to  law;  by  failure  to  comply 
with  mandatory  procedural  requirements;  by  admitting 
hearsay  and  incompetent  testimony;  and  by  committing 
other  errors  hereinbefore  set  forth,  the  trial  court  erred 
to  the  prejudice  of  the  appellants;  and  it  is  respectfully 
submitted  that  the  findings  of  fact,  the  conclusions  of  law 
and  the  rulings,  orders,  judgments  and  sentences  of  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Columbia 
set  forth  in  said  appeals  and  herein  complained  of  and 
relied  upon  should  be  reversed  and  held  to  be  erroneous,  and 
judgments  entered  by  the  Appellate  Court  for  appellants. 

Respectfully  submitted, 

WELLY  K.  HOPKINS, 

T.  C.  TOWNSEND, 

HARRISON  COMBS, 

M.  E.  BOIARSKY, 

Counsel  for  Appellants. 


October  6,  1948. 


APPENDIX 


NATIONAL  EMERGENCIES  PROVISIONS  OF  LABOR- 
MANAGEMENT  RELATIONS  ACT,  1947 
(29  U.  S.  C.  A.  §176-180) 

j 

§206.  Whenever  in  the  opinion  of  the  President  of  the 
United  States,  a  threatened  or  actual  strike  or  lock-out 
affecting  an  entire  industry  or  a  substantial  part  thereof 
.  engaged  in  trade,  commerce,  transportation,  transmission, 
or  communication  among  the  several  States  or  with  foreign 
nations,  or  engaged  in  the  production  of  goods  for  cop- 
merce,  will,  if  permitted  to  occur  or  to  continue,  imperil 
the  national  health  or  safety,  he  may  appoint  a  board  of 
inquiry  to  inquire  into  the  issues  involved  in  the  dispute 
and  to  make  a  written  report  to  him  within  such  time  as 
he  shall  prescribe.  Such  report  shall  include  a  statement 
of  the  facts  with  respect  to  the  dispute,  including  each 
party’s  statement  of  its  position  but  shall  not  contain  any 
recommendations.  The  President  shall  file  a  copy  of  such 
report  with  the  Service  and  shall  make  its  contents  avail¬ 
able  to  the  public. 

§207  (a)  A  board  of  inquiry  shall  be  composed  of  a 

chairman  and  such  other  members  as  the  President  shall 
determine,  and  shall  have  power  to  sit  and  act  in  any  place 
within  the  United  States  and  to  conduct  such  hearings 
either  in  public  or  in  private,  as  it  may  deem  necessary  or 
proper,  to  ascertain  the  facts  with  respect  to  the  causes 
and  circumstances  of  the  dispute. 

| 

*  *  * 

i 

§208.  (a)  Upon  receiving  a  report  from  a  board  of  in¬ 

quiry  the  President  may  direct  the  Attorney  General  to 
petition  any  district  court  of  the  United  States  having  jur- 


( II ) 


isdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or 
the  continuing  thereof,  and  if  the  court  finds  that  such 
threatened  or  actual  strike  or  lock-out: 

(i)  affects  an  entire  industry  or  a  substantial  part 
thereof  engaged  in  trade,  commerce,  transportation,  trans¬ 
mission,  or  communication  among  the  several  States  or 
with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will  imperil 
the  national  health  or  safety,  it  shall  have  jurisdiction 
to  enjoin  any  such  strike  or  lock-out,  or  the  continuing 
thereof,  and  to  make  such  other  orders  as  may  be  appro¬ 
priate. 

(b)  In  any  case,  the  provisions  of  the  Act  of  March  23, 
1932  entitled  “An  Act  to  amend  the  Judicial  Code  and  to 
define  and  limit  the  jurisdiction  of  courts  sitting  in  equity, 
and  for  other  purposes”,  shall  not  be  applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  subject 
to  review  by  the  appropriate  circuit  court  of  appeals  and 
by  the  Supreme  Court  upon  writ  of  certiorari  or  certifica¬ 
tion  as  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C.,  title  29,  secs.  346  and  347) . 

§209  (a)  Whenever  a  district  court  has  issued  an 

order  under  section  208  enjoining  acts  or  practices  which 
imperil  or  threaten  to  imperil  the  national  health  or 
safety,  it  shall  be  the  duty  of  the  parties  to  the  labor  dis¬ 
pute  giving  rise  to  such  order  to  make  every  effort  to  ad¬ 
just  and  settle  their  differences,  with  the  assistance  of  the 
Service  created  by  this  Act.  Neither  party  shall  be  under 


( III ) 


any  duty  to  accept,  in  whole  or  in  part,  any  proposal  of 
settlement  made  by  the  Service. 

(b)  Upon  the  issuance  of  such  order,  the  President 
shall  reconvene  the  board  of  inquiry  which  has  previously 
reported  with  respect  to  the  dispute.  At  the  end  of  a 
sixty-day  period  (unless  the  dispute  has  been  settled  by  j 
that  time) ,  the  board  of  inquiry  shall  report  to  the  Presi-  j 
dent  the  current  position  of  the  parties  and  the  efforts  ! 

I 

which  have  been  made  for  settlement,  and  shall  include  a  j 

! 

statement  by  each  party  of  its  position  and  a  statement  j 
of  the  employer’s  last  offer  of  settlement.  The  President  j 
shall  make  such  report  available  to  the  public.  The  Na¬ 
tional  Labor  Relations  Board,  within  the  succeeding  fif¬ 
teen  days,  shall  take  a  secret  ballot  of  the  employees  of  i 
each  employer  involved  in  the  dispute  on  the  question  of 
whether  they  wish  to  accept  the  final  offer  of  settlement  j 
made  by  their  employer  as  stated  by  him  and  shall  certify  | 
the  results  thereof  to  the  Attorney  General  within  five  | 
days  thereafter. 

i 

$210.  Upon  the  certification  of  the  results  of  such  bal¬ 
lot  or  upon  a  settlement  being  reached,  whichever  happens 
sooner,  the  Attorney  General  shall  move  the  court  to  dis¬ 
charge  the  injunction,  which  motion  shall  then  be  granted 
and  the  injunction  discharged.  When  such  motion  is 
granted,  the  President  shall  submit  to  the  Congress  a  full  j 
and  comprehensive  report  of  the  proceedings,  including  | 
the  findings  of  the  board  of  inquiry  and  the  ballot  taken  j 
by  the  National  Labor  Relations  Board,  together  with  j 
such  recommendations  as  he  may  see  fit  to  make  for  con-  j 
sideration  and  appropriate  action. 


(  IV  ) 


The  First  Amendment  reads  in  part  as  follows: 

“Congress  shall  make  no  law  *  *  *  abridging  the 
freedom  of  speech,  or  of  the  press;  or  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition 
the  Government  for  a  redress  of  grievances.” 

The  Fifth  Amendment  reads  in  part  as  follows : 

“No  person  shall  *  *  *  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without 
just  compensation.” 

The  Thirteenth  Amendment  provides  in  part  as  follows: 

“Sec.  1 — Neither  slavery  nor  involuntary  servi¬ 
tude,  except  as  a  punishment  for  crime  whereof  the 
party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to 
their  jurisdiction. 

“Sec.  2 — Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation.” 

Article  III,  Section  1  reads  in  part  as  follows: 

“The  judicial  Power  of  the  United  States,  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior 
Courts  as  the  Congress  may  from  time  to  time  or¬ 
dain  and  establish.” 

Article  3,  Section  2  reads  in  part  as  follows: 

“The  judicial  Power  shall  extend  to  all  Cases,  in 
Law  and  Equity,  arising  under  this  Constitution, 
the  Laws  of  the  United  States,  and  Treaties  made  or 
which  shall  be  made,  under  their  Authority.  *  *  *” 
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Rule  52(a),  Federal  Rules  of  Civil  Procedure,  as  amended : 

“In  all  actions  tried  upon  the  facts  without  a 
jury  *  *  *  the*  court  shall  find  the  facts  specially 
and  state  separately  its  conclusions  of  law  thereon 
and  direct  the  entry  of  the  appropriate  judgment; 
and  in  granting  or  refusing  interlocutory  injunc¬ 
tions  the  court  shall  similarly  set  forth  the  findings 
of  fact  and  conclusions  of  law  which  constitute  the 
grounds  of  its  action.  *  *  *” 

| 

Rule  65(b) ,  Federal  Rules  of  Civil  Procedure,  as  amended: 

“No  temporary  restraining  order  shall  be  grant¬ 
ed  without  notice  to  the  adverse  party  unless  it 
clearly  appears  from  specific  facts  shown  by  affif 
davit  or  by  the  verified  complaint  that  immediate 
and  irreparable  injury,  loss,  or  damage  will  result 
to  the  applicant  before  notice  can  be  served  and  a 
hearing  had  thereon.  *  *  *  On  2  days’  notice  to 
the  «party  who  obtained  the  temporary  restraining 
order  without  notice  or  on  such  shorter  notice  tb 
that  party  as  the  court  may  prescribe,  the  adverse 
party  may  appear  and  move  its  dissolution  or  modi¬ 
fication  and  in  that  event  the  court  shall  proceed 
to  hear  and  determine  such  motion  as  expeditiously! 
as  the  ends  of  justice  require.” 


| 


(  VI  ) 


Section  501  (2),  Labor  Management  Relations  Act,  1947 
(29  U.  S.  C.  A.  142  (2),  Act  June  23,  1947,  C.  120,  Title 
V,  §  501  (2),  61  Stat.  161)  reads: 

“$501.  When  used  in  this  Chapter  — 

*  *  * 


(2)  The  term  ‘strike’  includes  any  strike  or  oth¬ 
er  concerted  stoppage  of  work  by  employees  (in¬ 
cluding  a  stoppage  by  reason  of  the  expiration  of 
a  collective-bargaining  agreement)  and  any  con¬ 
certed  slow-down  or  other  concerted  interruption  of 
operations  by  employees.” 

Section  502,  Labor  Management  Relations  Act,  1947 

(29  U.  S.  C.  A.  143,  Act  June  23,  1947,  C.  120,  Title  V, 

$  502,  61  Stat.  162)  reads: 

* 

“Nothing  in  this  chapter  shall  be  construed  to  re¬ 
quire  an  individual  employee  to  render  labor  or 
service  without  his  consent,  nor  shall  anything  in 
this  chapter  be  construed  to  make  the  quitting  of 
his  labor  by  an  individual  employee  an  illegal  act; 
nor  shall  any  court  issue  any  process  to  compel  the 
performance  by  an  individual  employee  of  such  la¬ 
bor  or  service,  without  his  consent;  *  * 
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COUNTERSTATEMENT  OF  THE  CASE 

Inasmuch  as  the  statement  of  the  case  set  forth  by  appellants 
does  not  include  certain  material  facts  which  are  considered 
necessary  to  a  consideration  of  the  questions  presented  and  is  in 
"  part  argumentative  in  nature,  the  following  counterstatement 

(i)  I 
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of  the  case  is  given  by  the  United  States  of  America,  appellee 
herein. 

a.  The  Complaint 

On  April  3,  1948,  the  United  States  filed  a  complaint  under 
section  208  of  the  Labor  Management  Relations  Act,  1947  (Act 
of  June  23,  1947,  c.  120,  61  Stat.  155,  29  U.  S.  C.  178),  herein¬ 
after  referred  to  as  the  “Act”.  The  complaint  ( J.  A.  4)  alleged 
that  a  strike  on  the  part  of  the  International  Union,  United 
Mine  Workers  of  America,  hereinafter  referred  to  as  the 
“Union”,  was  in  progress  and  had  been  continuing  since  on  or 
about  March  15,  1948,  and  sought  injunctive  relief  (1)  to  pre¬ 
vent  continuance  of  the  strike  by  the  Union ;  (2)  to  require  that 
the  Union,  through  its  appropriate  representatives,  instruct  its 
membership  to  cease  the  strike  and  return  to  work  forthwith ; 

(3)  to  enjoin  a  further  strike  or  lock-out  in  the  industry;  and 

(4)  to  require  collective  bargaining  on  the  part  of  the  parties 
involved ;  and  other  appropriate  relief. 

As  set  forth  in  the  complaint,  certain  steps  had  been  taken 
under  the  Act  prior  to  institution  of  this  action. 

On  March  23, 1948,  the  President  of  the  United  States,  acting 
under  the  provisions  of  section  206  of  the  Act,  issued  Executive 
Order  9939,  whereby  he  created  a  Board  of  Inquiry  to  inquire 
into  the  issues  involved  in  the  labor  dispute  between  the  coal 
operators  and  associations  signatory  to  the  National  Bitumi¬ 
nous  Coal  Wage  Agreement  of  1947,  hereinafter  sometimes  re¬ 
ferred  to  as  the  “Agreement,”  and  certain  of  their  employees 
represented  by  the  Union,  involving  wages  or  terms  and  condi¬ 
tions  of  employment. 

The  Board  of  Inquiry  so  created  inquired  into  the  issues  in¬ 
volved  in  the  dispute  and  made  its  written  report  to  the  Presi¬ 
dent  on  March  31  under  the  provisions  of  the  said  section  206. 

On  April  3  the  President,  acting  under  the  provisions  of  sec¬ 
tion  208  of  the  Act,  directed  the  Attorney  General  of  the  United 
States  to  petition  for  injunctive  relief  against  the  continuance 
of  such  strike,  and  to  seek  such  other  relief  as  might  in  the  judg¬ 
ment  of  the  Attorney  General  be  necessary  or  appropriate. 

In  its  complaint  the  United  States  alleged  the  continuance 
to  the  date  thereof  of  the  strike  which  had  resulted  in  creation  of 
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the  Board  of  Inquiry  and  the  direction  by  the  President  to  the 
Attorney  General  to  institute  these  proceedings.  The  strike 
was  described  as  a  concerted  stoppage  of  work  on  the  part  of  the 
Union  resulting  from  a  labor  dispute  between  the  parties  signa¬ 
tory  to  the  Agreement. 

In  support  of  its  allegations  concerning  the  position  of  the 
industry  in  commerce  and  the  peril  to  the  national  health  and 
safety  involved  in  a  continuation  of  the  existing  strike,  the 
United  States  annexed  to  and  made  a  part  of  its  complaint  seven 
affidavits  by  Government  officials  familiar  with  such  facts. 
Those  whose  affidavits  were  incorporated  into  the  complaint 
included  J.  A.  Krug,  Secretary  of  the  Interior;  David  Bruce, 
Acting  Secretary  of  Commerce;  J.  M.  Johnson,  member  of1  the 
Interstate  Commerce  Commission  and  Director  of  the  Office 
of  Defense  Transportation;  Nelson  Lee  Smith,  Chairman  of 
the  Federal  Power  Commission ;  Raymond  S.  McKeough,  Vice- 
Chairman  of  the  United  States  Maritime  Commission ;  James 
A.  Crabtree,  Deputy  Surgeon  General  of  the  United  States 
Public  Health  Service;  and  S.  W.  Cramer,  Jr.,  Deputy  Chair¬ 
man  of  the  Munitions  Board,  National  Military  Establishment. 

The  United  States  annexed  to  its  complaint  a  copy  of  the 
National  Bituminous  Coal  Wage  Agreement  of  1947.  The 
complaint  alleged  that  there  had  been  established  under  the 
Agreement  a  Fund  in  which  the  defendant,  John  L.  Lewis, 
represented  the  Union  and  in  which  the  defendant,  Ezra  Van 
Horn,  represented  the  operators.  The  complaint  set  forth  that 
pursuant  to  the  terms  of  the  Fund  a  neutral  trustee,  Thomas  E. 
Murray,  was  designated  on  July  8,  1947,  that  Murray  later 
resigned  on  January  16,  1948,  and  that  no  successor  neutral 
trustee  had  been  appointed.  The  complaint  alleged  that,  al¬ 
though  the  Agreement  provided  that  a  separate  fund  should 
be  established  to  provide  for  pensions  to  members  of  the  Union 
and  other  designated  beneficiaries,  no  such  fund  had  ever  been 
designated  by  the  trustees.  j 

The  complaint  further  alleged  that  the  Union  and  the  opera¬ 
tors  were  not  bargaining  collectively  to  resolve  their  dispute  and 
were  not  proceeding  as  contemplated  by  the  provisions  of  para¬ 
graph  D,  United  Mine  Workers  of  America  Welfare  and  Re- 
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tirement  Fund  section  of  the  Agreement,  which  provided  as 
follows: 

It  is  the  intent  and  purpose  of  the  contracting  parties 
hereto  that  full  cooperation  shall  by  each  of  them  be 
given  to  each  other,  the  Trustees  named  under  this 
Section  and  to  all  affected  mine  workers  to  the  eventual 
coordination  and  development  of  policies  and  working 
agreements  necessary  or  advisable  for  the  effective  oper¬ 
ation  of  this  Fund. 

The  United  States  further  alleged  that,  unless  the  existing 
strike  were  enjoined,  it  would  suffer  irreparable  injury  for  which 
it  had  no  adequate  remedy  at  law. 

b.  The  Restraining  Order 

At  7 : 30  p.  m.  April  3  Associate  Justice  McGuire,  of  the  United 
States  District  Court  for  the  District  of  Columbia,  issued  a 
temporary  restraining  order  in  terms  as  prayed  for  in  the 
complaint. 

The  restraining  order  (J.  A.  81)  provided  that  it  should  con¬ 
tinue  in  effect  until  7:30  p.  m.  on  April  13,  unless  for  good 
cause  extended.  The  Court  further  ordered  that  the  United 
States’  motion  for  a  preliminary  injunction  be  set  down  for 
hearing  on  April  12,  at  10  o’clock  a.  m.  in  the  Motions  Court. 

The  United  States  Marshal’s  returns  (J.  A.  3,  87)  set  forth 
that  copies  of  the  summons,  complaint  and  restraining  order 
were  served  on  the  Union  and  on  John  L.  Lewis,  as  President, 
International  Union,  United  Mine  Workers  of  America,  and  as 
Union  Representative  Trustee,  Board  of  Trustees,  United  Mine 
Workers  of  America  Welfare  and  Retirement  Fund,  on  April  5. 

On  April  12,  the  United  States  filed  a  motion  for  extension 
of  the  temporary  restraining  order  against  the  defendants  for 
an  additional  ten  days  (J.  A.  137).  This  motion  was  granted 
by  the  Court  on  the  same  day  (J.  A.  139)  and  the  temporary 
restraining  order  was  extended  to  10  a.  m.  April  23. 

c.  The  Rule  to  Show  Cause 

The  United  States  on  April  7  filed  a  petition  for  a  rule  to 
show  cause  against  the  defendant  Union  and  the  defendant 


John  L.  Le^vis,  as  President,  International  Union,  United  Mine 
Workers  of  America  (J.  A.  116).  The  application  was  made 
for  the  purpose  of  securing  a  rule  to  require  these  defendants 
to  show  cause  why  they  should  not  be  punished  as  and  for  civil 
and  criminal  contempt  of  the  Court  on  the  grounds  that  they, 
and  each  of  them,  had  violated  the  terms  of  the  restraining 
order  issued  on  April  3.  The  petition  alleged  that  at  no  time 
after  service  of  the  order  had  the  Union  brought  to  an  end  the 
strike  involved  in  the  proceedings;  that  the  Union  had  not 
ceased  from  engaging  in,  permitting  or  encouraging  the  strike 
or  its  continuance ;  that  defendant  Lewis  as  president  of  the 
Union  had  taken  no  action  to  end  the  strike  nor  had  he  ceased 
from  permitting  and  encouraging  the  strike  and  its  continue 
tion ;  that  these  defendants  had  not  instructed  Union  members 
to  cease  the  strike;  that  these  defendants  had  encouraged, 
caused  and  engaged  in  the  strike,  interfered  with  orderly  con¬ 
tinuance  of  work  at  the  coal  mines  and  were  engaged  in  a  course 
of  action  interfering  with  the  Court’s  jurisdiction. 

On  April  7  the  Court  issued  a  rule  to  show  cause  to  the  defend¬ 
ant  Union  and  the  defendant  Lewis,  as  president  of  the  Union 
(J.  A.  123).  The  rule  ordered  the  defendants  to  appear  before 
the  Court  at  10  a.  m.  on  April  12,  to  show  cause  why  they 
should  not  be  punished  as  and  for  contempt  of  the  Court.  The 
Court  further  ordered  that  if,  upon  the  returns  of  the  defend¬ 
ants,  it  should  be  found  that  the  alleged  contempts  were  not 
sufficiently  purged,  a  trial  should  be  held  at  10  a.  m. ;  on 
April  14. 

Service  of  the  rule  was  made  upon  the  defendants  on  April  7, 
and  the  defendants  also  accepted  service  at  4:50  p.  m.  on  the 
same  date. 

On  April  12  the  Court  found  that  the  alleged  contempts  had 
not  been  sufficiently  purged  by  the  respondents’  return  and 
ordered  the  cause  set  down  for  trial  at  10  a.  m.  on  April  14. 

d.  Pleadings  by  Defendants 

On  April  7  the  defendant  Union  and  defendant  Lewis  filled 
a  motion  to  dissolve  and  vacate  the  temporary  restraining 
order  (J.  A.  88).  Annexed  to  the  motion  was  the  affidavit  of 
John  L.  Lewis  (J.  A.  91).  Exhibits  to  the  affidavit  of  Lewis 
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included  a  letter  written  by  him  on  January  20,  to  Benjamin 
Fairless  and  George  M.  Humphrey;  the  notice  of  February  2, 
from  Lewis  as  president  of  the  Union  to  all  signatories  of  the 
Agreement ;  the  letter  of  March  12,  from  Lewis,  as  trustee  of  the 
Fund  and  as  president  of  the  Union,  to  all  officers  and  members 
of  local  unions ;  and  the  letter  of  April  3,  from  Lewis,  as  trustee 
of  the  Fund  and  as  president  of  the  Union,  to  officers  and  mem¬ 
bers  of  local  unions. 

On  April  12  the  defendant  Union  and  defendant  Lewis  filed 
their  answer  to  the  motion  of  the  United  States  for  a  prelimi¬ 
nary  injunction  (J.  A.  130).  Annexed  to  this  pleading  was 
the  affidavit  of  John  L.  Lewis. 

In  open  court  on  April  14,  the  respondents  moved  the  Court 
that  the  rule  to  show  cause  be  dismissed  as  not  being  in  con¬ 
formity  with  Rule  42  (b)  of  the  Rules  of  Criminal  Procedure 
(J.  A.  248).  This  motion  was  overruled  by  the  Court.  There¬ 
upon  respondents,  and  each  of  them,  entered  a  plea  of  not 
guilty  to  the  civil  contempt  as  charged  and  a  plea  of  not  guilty 
to  the  criminal  contempt  as  charged  (J.  A.  249). 

At  the  conclusion  of  the  Government’s  evidence  in  the  con¬ 
tempt  hearing  on  April  14,  the  respondents  and  each  of  them 
moved  to  strike  all  of  the  Government’s  testimony  and  moved 
for  a  judgment  of  acquittal  (J.  A.  347).  This  motion  was  over¬ 
ruled  by  the  Court. 

On  April  19,  following  the  finding  of  guilt  of  criminal  con¬ 
tempt,  each  of  the  respondents  objected  and  excepted  to  the 
findings  made  by  the  Court  and  further  moved  that  the  findings 
of  guilt  be  arrested  and  that  no  judgment  and  sentence  be 
imposed  thereon  (J.  A.  369). 

On  April  21,  the  respondents  objected  to  each  and  all  of  the 
findings  of  fact  and  conclusions  of  law  ( J.  A.  390) .  On  the  same 
day  the  Union  and  Lewis  objected  and  excepted  to  certain  find¬ 
ings  and  statements  by  the  Court  in  granting  a  preliminary 
injunction,  namely,  that  a  strike  existed  and  that  the  national 
welfare  and  safety  were  involved  (J.  A.  433).  Defendants  also 
objected  to  the  issuance  of  the  preliminary  injunction 
(J.  A.  435). 

On  April  21,  defendants  filed  an  amendment  to  their  answer 
to  the  motion  of  the  United  States  for  a  preliminary  injunction, 
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alleging  settlement  of  the  issues  involved  in  the  dispute  set  forth 
in  the  complaint  and  stating  that  such  fact  mandatorily  required 
discharge  and  dismissal  of  the  proceedings  (J.  A.  155).  j 

Defendants  filed  their  answer  to  the  complaint  for  injunctive 
relief  on  April  26  (J.  A.  165). 

e.  Testimony  in  the  Proceedings 

On  April  14  the  United  States  presented  evidence  in  the  trial 
of  the  defendants  on  the  civil  and  criminal  contempt  charges. 
Documentary  evidence  presented  at  the  outset  consisted  of 
Executive  Order  No.  9939  convening  the  Board  of  Inquiry 
(J.  A.  249),  the  report  of  the  Board  of  Inquiry  (J.  A.  252),  and 
the  letter  from  the  President  to  the.Attorney  General  directing 
institution  of  these  proceedings  (J.  A.  253). 

Dr.  W.  H.  Young,  Chief,  Bituminous  Coal  Section  of  the  Coal 
Economics  Branch  of  the  United  States  Bureau  of  Mines,  De¬ 
partment  of  the  Interior,  testified  concerning  the  production  of 
bituminous  coal  prior  to  the  strike  and  during  the  period  of  the 
work  stoppage  (J.  A.  254). 

This  witness  also  presented  a  chart,  prepared  by  the  Bureau 
of  Mines  (J.  A.  456),  delineating  the  number  of  miners  who 
stopped  work  during  the  period  between  Saturday,  March  13, 
and  Thursd&y,  March  18,  both  inclusive.  The  chart  summa¬ 
rized  the  extent  of  the  work  stoppage  in  every  section  of  the 
nation  during  this  period. 

In  support  of  its  allegation  that  the  strike,  if  permitted  to 
continue,  would  imperil  the  national  health  and  safety,  the 
United  States  offered  the  testimony  of  Dr.  Young  (J.  A.  254) ; 
V.  Lewis  Bassie,  Acting  Director  of  the  Office  of  Program  Plan¬ 
ning.  Department  of  Commerce  ( J.  A.  279) ;  Nelson  Lee  Smith, 
Chairman  of  the  Federal  Power  Commission  (J.  A.  301);  and 
Arthur  H.  Gass,  Director  of  Rail  Transportation,  Office  of 
Defense  Transportation  (J.  A.  312). 

The  United  States  submitted  evidence  in  documentary  form 
bearing  upon  the  sequence  of  events  which  resulted  in  the  strike 
and  its  continuation.  Such  testimony  revealed  the  following 
facts : 

Lewis  wrote  to  B.  F.  Fairless  and  George  M.  Humphrey  bn 
January  20,  asking  that  they  meet  with  him  in  an  effort  to  re- 


solve  the  dispute  concerning  the  Fund  ( J.  A.  98) .  In  response, 
both  Fairless  and  Humphrey  denied  that  they  could  speak  or  act 
on  behalf  of  the  entire  industry  (J.  A.  465, 467). 

On  January  30  Lewis  again  wrote  Fairless  and  Humphrey 
(J.  A.  469),  stating,  inter  alia,  “the  United  Mine  Workers  of 
America  reserve  the  right  at  will  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract.”  Fairless 
answered  on  February  5  (J.  A.  470),  reaffirming  his  earlier 
position. 

On  February  2  Lewis  wrote  a  letter  to  all  signatories  of  the 
Agreement  (J.  A.  101),  concluding  with  the  statement  that  “the 
Union  reserves  the  right  at  will  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract.”  Later,  on  March 
12,  Lewis  wrote  to  the  officers  and  members  of  all  local  unions 
in  all  bituminous  districts  of  the  United  States  (J.  A.  102), 
discussing  the  controversy  relating  to  the  Fund  and  stating  the 
intention  of  the  Union  “to  go  forward  in  requiring  the  coal 
operators  to  honor  their  agreement.”  The  letter  was  signed  by 
Lewis  in  his  capacity  as  union  representative  trustee  and  as 
president  of  the  Union. 

On  March  20  Cyrus  S.  Ching,  Director,  Federal  Mediation 
and  Conciliation  Service,  wrote  to  Lewis  (J.  A.  471),  asking  that 
he  attend  a  meeting  concerning  the  dispute.  On  March  20 
Lewis  replied  (J.  A.  471),  stating  that  “it  is  preposterous  to  as¬ 
sume  that  any  progress  will  be  made”  but  agreed  to  send  a  repre¬ 
sentative  committee  to  the  meeting.  On  March  22  Director 
Ching  submitted  a  memorandum  proposal  to  the  conference 
(J.  A.  472).  The  representative  committee  of  the  Union  on 
March  23,  wrote  to  Director  Ching  (J.  A.  473),  stating  then- 
refusal  to  recommend  acceptance  of  the  proposal  “by  the  indi¬ 
vidual  mine  workers”  and  further  saying:  “There  is  only  one 
issue;  i.  e.,  Shall  the  existing  agreement  be  honored?” 

On  April  3,  Lewis,  in  his  capacity  as  union  president  and  as 
trustee  of  the  Fund,  wrote  to  officers  and  members  of  all  local 
unions  in  all  bituminous  districts  of  the  United  States  (J.  A. 
104) ,  outlining  events  of  March  12,  and  subsequent  thereto.  In 
this  letter,  Lewis  took  the  position  that  union  members  were 
acting  upon  their  own  determination  in  walking  out  of  the 
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On  April  12  Lewis,  as  union  president,  dispatched  a  telegram 
to  each  district  president  and  all  members  of  the  international 
executive  board  of  the  Union  (J.  A.  474),  announcing  the  selec¬ 
tion  of  a  neutral  trustee  and  stating  that  “your  voluntary  cessa¬ 
tion  of  work  should  now  be  terminated  and  your  protest  ended. 
It  is  the  belief  of  the  International  Union  and  your  officers  that 
the  production  of  coal  should  be  resumed  forthwith.”  On  the 
same  day,  the  following  telegram  was  dispatched  to  all  local 
unions  by  Lewis:  “Pensions  granted.  The  agreement  is  now 
honored”  (J.  A.  475). 

The  United  States  offered  in  evidence  the  United  Mine 
Workers  Journal  for  June  1, 1946,  and  for  August  15, 1944  ( J.  A. 
330),  but  the  Court  sustained  objections  to  the  admission  of 
both  publications.  Purpose  of  the  offer  was  to  prove  that  his¬ 
torically  the  Union  had  followed  the  policy  of  “no  contract,  no 
work,”  as  evidenced  by  articles  in  each  of  the  two  publications, 
and  that  the  statements  of  Union  officials  that  the  contract  had 
been  “dishonored”  amounted  to  a  notification  to  the  member¬ 
ship  that  there  was  no  contract  and  that  therefore  there  should 
be  no  work. 

Through  John  Owens,  secretary-treasurer  of  the  Union,  ithe 
United  States  made  proof  that  the  Union  dispatched  no  com¬ 
munications  to  its  members  after  7 :30  p.  m.  April  3,  instructing 
them  to  return  to  their  employment,  until  the  messages  of 
April  12  were  sent  out  (J.  A.  336). 

The  United  States  offered  in  evidence  the  minutes  of  the 
Fund  (J.  A.  341),  which  set  forth  chronologically  the  inability 
of  the  original  trustees  to  agree  upon  a  pension  plan,  the  resig¬ 
nation  of  Thomas  E.  Murray  as  neutral  trustee,  the  selection 
of  H.  Styles  Bridges  as  his  successor  and  the  subsequent  agree¬ 
ment  upon  a  proposal  for  the  payment  of  pensions. 

On  April  21,  with  the  consent  of  the  defendants  (J.  A.  397), 
the  Court  ordered  that  the  record  in  the  contempt  proceedings 
be  adopted  and  incorporated  into  the  record  in  the  hearing  on 
the  Government’s  application  for  a  preliminary  injunction. 
Thereupon,  in  proof  of  the  nature  and  extent  of  the  wbrk 
stoppage,  the  United  States  offered  the  testimony  of  five  repre¬ 
sentatives  of  coal  associations  of  the  nation. 
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Dr.  W.  H.  Young  again  testified  and  submitted  a  chart  setting 
forth  the  daily  record  of  absenteeism  during  the  period  from 
April  12  to  April  20,  inclusive,  as  reflected  by  the  reports  of 
eight  coal  associations  (J.  A.  537). 

On  April  23  the  United  States  stated  that  approximately  85 
percent  plus  of  the  miners  had  returned  to  work  (J.  A.  439). 

The  United  States  on  May  18,  submitted  facts  setting  forth 
coal  production  for  the  period  beginning  with  the  week  ended 
April  10,  and  continuing  through  the  week  ended  May  1  ( J.  A. 
444).  This  evidence  revealed  that  normal  production  was  re¬ 
established  by  April  26,  1948. 

f.  Rulings  by  the  Court 

On  April  19,  the  Court  announced  its  judgment  that  the 
defendants  Union  and  John  L.  Lewis,  as  president  of  the  Union, 
were  each  guilty  of  both  criminal  and  civil  contempt  (J.  A. 
368).  On  April  20,  the  Court  fined  the  Union  the  sum  of 
$1,400,000  as  and  for  criminal  contempt  and  fined  John  L.  Lewis 
as  president  of  the  Union,  the  sum  of  $20,000  as  and  for  criminal 
contempt  (J.  A.  384).  Consideration  of  the  imposition  of  the 
penalty  for  civil  contempt  was  reserved  (J.  A.  385). 

On  April  21  the  Court  entered  its  findings  of  fact  and  con¬ 
clusions  of  law  (J.  A.  142),  setting  forth  that  the  Union  and 
John  L.  Lewis,  as  its  president,  had  each  been  guilty  beyond  a 
reasonable  doubt,  since  the  service  upon  them  on  April  5  of  the 
temporary  restraining  order,  of  civil  and  criminal  contempt  of 
the  Court.  The  Court  in  its  ruling  found  that  the  respondents 
had  wilfully,  wrongfully  and  deliberately  violated  the  restrain¬ 
ing  order.  It  further  found  that  the  letter  of  March  12  was 
written  by  the  Union  through  its  president  with  the  express 
purpose  of  ordering,  calling  and  causing  a  strike  and  that  the 
effect  of  the  transmittal  of  the  letter  was  to  cause  the  strike. 
The  Court  found  that  during  the  period  between  March  15 
and  March  18  members  of  the  Union,  acting  in  concert,  walked 
out  from  mines  owned  or  operated  by  signatories  to  the  Agree¬ 
ment  and  that  by  the  latter  date  a  strike  affecting  a  substantial 
part  of  the  bituminous  coal  industry  of  the  United  States  was 
in  progress.  The  Court  found  that  the  walkout  did  not  con¬ 
stitute  the  exercise  of  the  right  of  individual  employees  to  quit 
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their  labor,  as  set  forth  in  section  502  of  the  Act  (Act  of  June  23, 
1947,  c.  120,  61  Stat.  162,  29  U.  S.  C.  143),  but  was  a  strike  on 
the  part  of  the  Union. 

Also,  on  April  21,  the  Court  issued  a  preliminary  injunction 
(J.  A.  158),  (1)  ordering  the  Union  to  cease  the  strike,  (2)  di¬ 
recting  the  Union,  through  its  officials,  to  instruct  its  members 
to  return  to  their  employment,  (3)  enjoining  the  defendants 
from  engaging  in  a  strike  or  lock-out,  and  (4)  ordering  the  par¬ 
ties  to  engage  in  free  collective  bargaining. 

The  Court  on  April  21  overruled  nunc  pro  tunc  the  motion 
of  the  defendants  Union  and  John  L.  Lewis,  as  president  of  the 
Union  and  as  Union  Representative  Trustee,  to  dissolve  and 
vacate  the  temporary  restraining  order  (J.  A.  175). 

On  May  18  the  Court  disposed  of  the  civil  contempt  pro¬ 
ceedings  against  each  of  the  respondents  without  imposition  of 
penalty  ( J.  A.  444) .  On  June  23  the  injunction  was  discharged 
by  the  Court  (J.  A.  204). 

i 

SUMMARY  OF  ARGUMENT 

i 

| 

1  | 

The  court  having  exercised  its  undoubted  power  to  preserve 
the  status  quo  pending  final  adjudication  by  the  issuance  of  a 
temporary  restraining  order,  the  appellants  were  required  to 
obey  its  provisions.  For  their  wilful  and  deliberate  disobedi¬ 
ence,  appellants  were  punishable  in  criminal  contempt.  United 
Statesw.  United  Mine  Workers  of  America,  330  U.  S.  258  (1947). 

For  the  purpose  of  determining  whether  obedience  was,  re¬ 
quired  to  the  temporary  restraining  order  issued  by  the  District 
Court,  it  is  unnecessary  to  reach  a  final  and  definitive  judgment 
respecting  the  jurisdiction  of  the  court,  the  constitutionality  of 
the  Act  under  which  the  proceedings  were  instituted,  and  the 
like.  A  party  cannot  with  impunity  set  himself  up  as  the  judge 
of  those  issues  in  disregard  of  the  constituted  judiciary,  j 

II  i 

I 

From  the  service  upon  them  of  the  temporary  restraining 
order  on  April  5  until  April  12,  appellants  (the  Union  and 
John  L.  Lewis  as  president)  made  not  the  slightest  gesture  to 
cease  the  strike  as  required  by  the  terms  of  the  order. 
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Appellants’  protestations  that  the  stoppage  of  work  in  the 
mines  constituted  the  individual  determinations  of  individual 
employees  taxes  the  credulity.  Eastern  States  Retail  Lumber 
Dealers'  Association  v.  United  States,  234  U.  S.  600, 608  (1914) ; 
Interstate  Circuit,  Inc.  v.  United  States,  306  U.  S.  208,  223 
(1939).  The  sudden  and  simultaneous  walk-out  by  hundreds 
of  thousands  of  workers  in  mines  located  all  over  the  country 
was  patently  concerted  action.  And  the  evidence  clearly  es¬ 
tablished  that  such  concert  of  action  was  calculated  to  follow, 
and  inevitably  did  follow,  from  communications  by  these  appel¬ 
lants  to  the  local  unions  in  effect  giving  a  signal  to  the  Union 
members  to  cease  work. 

The  court  was  abundantly  justified  in  finding,  from  the  evi¬ 
dence,  that  the  appellants  were  guilty  of  criminal  contempt 
beyond  any  reasonable  doubt. 

III 

The  attacks  on  the  jurisdiction  of  the  District  Court  to  enter¬ 
tain  these  proceedings,  to  issue  the  preliminary  injunction,  and 
to  adjudicate  the  criminal  contempt  on  the  part  of  the  appel¬ 
lants,  are  without  foundation. 

The  proceedings  were  properly  instituted  by  the  United 
States  in  accordance  with  the  National  Emergencies  provisions 
of  the  Act. 

The  complaint  and  the  supporting  affidavits  presented  a 
situation  coming  squarely  within  the  express  coverage  of  the 
Act  in  every  particular.  The  issuance  of  the  temporary  restrain¬ 
ing  order  was  clearly  warranted,  and  the  testimony  similarly 
supported  the  subsequent  issuance  of  the  preliminary 
injunction. 

The  conduct  of  the  criminal  contempt  proceedings  was  in 
all  respects  proper.  Such  proceedings  complied  with  Rule  42 
(b)  of  the  Federal  Rules  of  Criminal  Procedure  and  were 
expressly  sustained  by  the  Supreme  Court  in  the  first  United 
Mine  Workers  case. 

IV 

The  extent  of  the  punishment  for  criminal  contempt  is 
peculiarly  within  the  sound  discretion  of  the  trial  judge. 
United  States  v.  United  Mine  Workers  of  America,  330  U.  S. 


258, 303  (1947) ;  Huffman,  v.  United  States,  148  F.  (2d)  943, 944 
(C.  C.  A.  10th,  1945).  In  the  light  of  the  general  standards, 
established  by  the  Supreme  Court  in  the  United  Mine  Workers 
case,  supra,  as  applied  to  the  circumstances  presented  in  the 
instant  case,  the  amounts  of  the  fines  imposed  on  the  appellants 
for  their  criminal  contempt  were  well  within  the  discretion  of 
the  District  Court  and  were  entirely  appropriate. 

V  I 

The  National  Emergencies  provisions  of  the  Act  here  in¬ 
voked  by  the  United  States  do  not  impinge  in  any  respeet  on 
the  Constitution.  ! 

i 

The  essential  principles  underscoring  the  validity  of  this 
Act  have  been  repeatedly  enunciated  in  numerous  decisions  by 
the  Supreme  Court  in  sustaining  statutes  with  infinitely  more 
far-reaching  effect.  The  Railway  Labor  Act,  which  similarly 
provides  for  a  “cooling-off”  period  temporarily  limiting  the 
right  to  strike,  has  received  the  clearly  implied,  if  not  expressed, 
approbation  by  the  Supreme  Court.  Texas  &  New  Orleans 
R.  Co.  v.  Brotherhood  of  Radway  Clerks,  281  U.  S.  548  (1930). 
The  first  United  Mine  Workers  case,  decided  by  the  Supreme 
Court  in  1947,  is  itself  an  a  fortiori  precedent. 

The  Thirteenth  Amendment,  so  strongly  relied  on  by  appel¬ 
lants,  is  inapplicable  by  reason  of  the  fact  that  there  is  here  no 
attempt  to  require  any  individual  employee  to  render  labor 
without  his  consent.  Indeed,  such  an  effect  is  expressly!  pro¬ 
hibited  by  Section  502  of  the  Act. 

The  right  to  strike  is  not  an  absolute  one.  Neither  the 
Thirteenth  Amendment  nor  the  First  nor  the  Fifth  confers 
immunity  on  concerted  action  in  the  nature  of  strikes  in  situa¬ 
tions  which  imperil  the  nation.  Dorchy  v.  Kansas,  272  tJ.  S. 
306  (1926);  Duplex  Printing  Press  Co.  v.  Deering,  254  U.  S. 
443,  488  (1921)  (dissenting  opinion  by  Brandeis,  J.);  United 
States  v.  Hutcheson,  312  U.  S.  219,  232  (1941) ;  Allen  Bradley 
Co.  v.  Local  Union  No.  8, 325  U.  S.  797  ( 1945) . 

The  setting  of  the  National  Emergencies  provisions  of  this 
Act  is  expressly  cast  in  those  situations  where  a  strike  will 
“imperil  the  national  health  or  safety.”  Even  in  the  absence  of 
legislative  authorization,  courts  of  equity  have  the  power  to 
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issue  injunctions  under  such  circumstances.  In  re  Debs,  158 
U.  S.  564  (1895).  In  enacting  this  statute,  Congress  has  in 
effect  done  no  more  than  reinstate  the  basic  principle  of  the 
Debs  case,  freed  from  intervening  legislative  limitations  and 
restrictions. 

The  suggestion  that  the  Act  vests  the  federal  courts  with 
nonjudicial  powers  and  therefore  contravenes  Article  III  of  the 
Constitution  is  even  more  clearly  without  merit.  The  Act  in 
no  wise  confers  powers  other  or  greater  than  those  “recognized 
from  ancient  times  and  by  indubitable  authority”  as  inherently 
vested  in  courts  of  equity.  In  re  Debs,  supra  at  599. 

VI 

The  special  appeal  (Case  No.  9860)  sought  to  be  allowed  and 
the  duplicate  appeal  (Case  No.  9944)  purportedly  taken  as  of 
right  are  not  appropriate  for  judicial  determination.  Then- 
purpose  is  to  obtain  direct  review  of  the  temporary  restraining 
order  and  of  the  superseding  preliminary  injunction  into  which 
that  order  was  merged.  The  subsequent  discharge  of  the  in¬ 
junction  has  rendered  those  cases  moot. 

ARGUMENT 

I 

Appellants  were  legally  bound  to  obey  the  temporary  restrain¬ 
ing  order 

The  complete  vulnerability  of  appellants’  position  is  force¬ 
fully  driven  home  by  their  reiterated  argument  (Appellants’ 
Brief,  pages  17, 28, 65)  that  the  trial  court  lacked  power  to  issue 
the  temporary  restraining  order  and  that  therefore  there  could 
be  no  punishment  in  contempt  for  a  violation  of  the  order. 

As  these  appellants  well  know,  this  self-same  argument  was 
destroyed  by  the  United  States  Supreme  Court  in  United 
States  v.  United  Mine  Workers  of  America,  330  U.  S.  258,  de¬ 
cided  March  6,  1947,  hereinafter  sometimes  referred  to  as  the 
first  United  Mine  Workers  case. 

In  language  which  covers  every  phase  of  appellants’  argu¬ 
ment  here,  the  Court  said  (p.  293) : 

In  the  case  before  us,  the  District  Court  had  the  power 
to  preserve  existing  conditions  while  it  was  determining 
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its  own  authority  to  grant  injunctive  relief.  The  de¬ 
fendants,  in  making  their  private  determination  of  the 
law,  acted  at  their  peril.  Their  disobedience  is  punish¬ 
able  as  criminal  contempt. 

Although  a  different  result  would  follow  were  the 
question  of  jurisdiction  frivolous  and  not  substantial, 
such  contention  would  be  idle  here.  The  applicability 
of  the  Norris-LaGuardia  Act  to  the  United  States  in  a 
case  such  as  this  had  not  previously  received  jujiicial 
consideration,  and  both  the  language  of  the  Act  apd  its 
legislative  history  indicated  the  substantial  nature  of  the 
problem  with  which  the  District  Court  was  faced. 

Proceeding  further,  we  find  impressive  authority  for 
the  proposition  that  an  order  issued  by  a  court  with 
jurisdiction  over  the  subject  matter  and  person  must  be 
obeyed  by  the  parties  until  it  is  reversed  by  orderly  and 
proper  proceedings.  This  is  true  without  regard  even 
for  the  constitutionality  of  the  Act  under  which  the  order 
is  issued.  In  Howat  v.  Kansas,  258  U.  S.  181,  1^9-90 
( 1922)  this  Court  said : 

“An  injunction  duly  issuing  out  of  a  court  of  general 
jurisdiction  with  equity  powers  upon  pleadings  properly 
invoking  its  action,  and  served  upon  persons  made 
parties  therein  and  within  the  jurisdiction,  mu^t  be 
obeyed  by  them  however  erroneous  the  action  of  the 
court  may  be,  even  if  the  error  be  in  the  assumption  of 
the  validity  of  a  seeming  but  void  law  going  to  the  merits 
of  the  case.  It  is  for  the  court  of  first  instance  to  deter¬ 
mine  the  question  of  the  validity  of  the  law,  and  Until 
its  decision  is  reversed  for  error  by  orderly  review,  either 
by  itself  or  by  a  higher  court,  its  orders  based  on  its 
decision  are  to  be  respected,  and  disobedience  of  them 
is  contempt  of  its  lawful  authority,  to  be  punished.'’ 

How  well  this  statement  by  the  Supreme  Court  disposes  of 
the  present  case  is  clear  upon  a  review  of  the  history  and 
specific  provisions  of  the  emergency  provisions  of  the  Act  under 
which  this  restraining  order  was  issued. 

The  Labor  Management  Relations  Act,  1947,  was  enacted  on 
June  23,  1947.  The  emergency  provisions  were  first  invoked 
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on  March  19,  1948,  to  prevent  a  threatened  work  stoppage  in 
the  atomic  energy  industry  in  United  States  of  America  v. 
Carbide  and  Carbon  Chemicals  Corporation  et  al.,  E.  D.  Tenn., 
Civil  No.  1093.  In  that  case,  the  Court  granted  injunctive 
relief  for  the  entire  80-day  period  contemplated  by  the  Act. 
The  instant  proceedings  were  filed  on  April  3,  approximately 
two  weeks  later. 

Section  208  of  the  Act  provides  that  the  Attorney  General 
shall  petition  for  an  injunction  only  upon  being  directed  to  do 
so  by  the  President.  The  President  in  turn  may  determine  to 
give  such  direction  only  after  convening  a  board  of  inquiry  in 
a  situation  in  which  in  his  opinion  a  threatened  or  actual  work 
stoppage  affecting  at  least  a  substantial  part  of  an  entire  in¬ 
dustry  engaged  in  interstate  commerce  will,  if  permitted  to 
occur  or  to  continue,  imperil  the  national  health  or  safety. 
Section  208  further  provides  that  injunctive  relief  shall  be 
granted  only  if  the  court  finds  that  the  threatened  or  actual 
strike  or  lockout  “(i)  affects  an  entire  industry  or  a  substantial 
part  thereof  engaged  in  trade,  commerce,  transportation,  trans¬ 
mission,  or  communication  among  the  several  States  or  with 
foreign  nations,  or  engaged  in  the  production  of  goods  for  com¬ 
merce;  and  (ii)  if  permitted  to  occur  or  to  continue,  will  im¬ 
peril  the  national  health  or  safety.” 

That  there  is  no  foundation  to  question  the  constitutionality 
of  these  provisions  is  discussed  elsewhere  in  this  brief.  How¬ 
ever,  aside  from  the  unquestioned  legality  of  the  emergency 
sections,  these  defendants  had  not  a  single  shred  of  reason  to 
arrive  at  the  conclusion  that  here  was  a  statute  which  they 
might  disregard  with  impunity.  The  provisions  of  law  are 
clearly  worded,  serve  an  essential  purpose,  are  reasonable  in 
nature  and,  prior  to  this  action,  had  been  placed  in  operation 
by  a  federal  court.  Under  the  doctrine  of  the  Supreme  Court 
uttered  one  year  before,  these  appellants  had  no  decision  to 
make  if  they  were  to  avoid  contempt  of  court;  they  could  do 
no  other  than  obey  the  restraining  order. 
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How  broad  is  the  base  of  the  principle  enunciated  by  the  court 
is  apparent  from  the  footnote  at  page  292  of  the  United  Mine 
Workers  opinion: 

It  cannot  now  be  broadly  asserted  that  a  judgment  is 
always  a  nullity  if  jurisdiction  of  some  sort  or  Other  is 
wanting.  It  is  now  held  that,  except  in  case  of  plain 
usurpation,  a  court  has  jurisdiction  to  determine  its  own 
jurisdiction  *  *  * 

j 

The  salutary  effect  of  such  a  rule  of  law  is  epitomized  in  the 
statement  by  Mr.  Justice  Frankfurter  in  a  separate  opinion  in 
the  same  case  (330  U.  S.  at  311) : 

It  does  not  mitigate  such  defiance  of  law  to  urge  that 
hard-won  liberties  of  collective  action  by  workers  were 
at  stake.  The  most  prized  liberties  themselves  presup¬ 
pose  an  independent  judiciary  through  which;  these 
liberties  may  be,  as  they  often  have  been,  vindicated. 
When  in  a  real  controversy,  such  as  is  now  here,  an  ap¬ 
peal  is  made  to  law,  the  issue  must  be  left  to  the  judg¬ 
ment  of  courts  and  not  the  personal  judgment  of  one  of 
the  parties.  This  principle  is  a  postulate  of  our 
democracy.  j 

With  this  plainly  worded  logic  still  fresh  in  their  conscious¬ 
ness,  the  appellants  on  April  5  received  the  restraining  order 
and  proceeded  to  embark  upon  a  course  of  action  which  fla¬ 
grantly  brushed  aside  not  only  the  direction  of  the  trial  court 
but  also  the  clearest  possible  statement  of  the  law  of  our  land 
by  the  Supreme  Court. 

II  .1 

The  evidence  established  beyond  any  reasonable  doubt  appel¬ 
lants’  guilt  of  criminal  contempt  for  violation  of  the  tem¬ 
porary  restraining  order 

The  nub  of  appellants’  argument  on  the  matter  of  contempt  is 
that  neither  the  Union  nor  Lewis  called  or  caused  a  strike  and 
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that  the  walkout  and  ensuing  work  stoppage  simply  constituted 
the  individual  decisions  of  the  miners  to  refrain  from  work. 
It  is  the  position  of  the  United  States  that  the  rejection  of  that 
contention  by  the  trial  court  was  abundantly  justified. 

The  thread  of  events  presents  a  documentary  picture  of  the 
preparation  for  the  strike,  the  strike  itself  and  the  contempt  of 
the  Court’s  order. 

The  ground  work  was  effectively  prepared  on  February  2, 
when  Lewis,  as  president  of  the  Union,  communicated  with  all 
signatories  to  the  Agreement  (J.  A.  101),  concluding  in  this 
manner: 

On  this  date,  seven  months  after  the  effective  date 
of  the  agreement,  your  representative  Trustee,  Mr.  Ezra 
Van  Horn  of  Cleveland,  Ohio,  continues  (as  he  has  con¬ 
sistently  continued)  to  thwart  the  fulfillment  of  that 
contractual  obligation.  It  now  constitutes  an  outstand¬ 
ing  unresolved  dispute,  national  in  scope  and  character, 
affecting  the  integrity  of  the  contract  and  impeding  its 
fulfillment. 

The  United  Mine  Workers  of  America,  therefore,  now 
advise  you  as  a  signatory  to  the  Agreement  that  it 
reserves  the  right  at  will  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract. 

The  next  step  took  place  on  March  12  when  Lewis,  in  his 
capacity  as  Union  president  and  as  Union  representative  trus¬ 
tee,  wrote  to  the  officers  and  members  of  all  local  unions  in  all 
bituminous  districts  of  the  United  States  (J.  A.  102).  This 
letter  set  forth  the  Union’s  position  with  reference  to  activation 
of  the  pension  fund.  It  began  with  this  significant  statement : 

For  eight  months  the  bituminous  coal  operators, 
through  their  Trustee,  Ezra  Van  Horn  of  Cleveland, 
Ohio,  have  dishonored  the  1947  Wage  Agreement  and 
defaulted  under  its  provisions  affecting  the  Welfare 
Fund. 

and  included  the  following: 

The  winter  is  now  gone.  This  office  proposes  to  go 
forward  in  requiring  the  coal  operators  to  honor  their 
agreement.  Your  ears  will  soon  be  assailed  by  their  out- 
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cries  and  wails  of  anguish.  To  relieve  themselves,  they 
need  only  to  comply  with  the  provisions  of  the  Agree¬ 
ment  which  they  solemnly  executed  in  this  office  on 
July  8, 1947. 

The  effect  of  the  communication  of  March  12  was  that  of  a 
catalyst.  And  it  was  so  intended.  When  the  International 
Union  informed  its  members  that  “The  winter  is  now  gone” 
and  “this  office  proposes  to  go  forward  in  requiring  the  coal 
operators  to  honor  their  agreement”,  it  was  clear  that  the  Union 
was  giving  its  individual  members  the  signal  that  they  should 
walk  out  of  the  pits.  And  walk  out  they  did ! 

The  summary  chart  prepared  by  the  Bureau  of  Mines  (J.  A. 
456)  graphically  tells  the  story  of  how  well  the  miners  obeyed 
the  signal.  This  chart  sets  forth  that  work  stoppages  took 
place  as  follows  during  the  period  beginning  Saturday,  March 
13,  and  continuing  through  Thursday,  March  18  (each  day’s 
total  representing  the  additional  number  of  employees  absent 


for  that  day) : 

. 

Saturday,  March  13 _  17,434 

Monday,  March  15 -  103,946  I 

Tuesday,  March  16 _  81,659  ] 

Wednesday,  March  17 _  19,203  i 

Thursday,  March  18 _  2,129  j 


Thus,  a  total  of  224,371  miners  walked  out  of  the  pits  during 
a  period  of  only  five  days.  This  compilation  covered  300  com¬ 
panies  and  590  mines. 

Of  major  significance  in  the  chart  is  the  fact  that  groups  of 
miners  ceased  work  simultaneously  in  the  north,  the  south,  the 
east  and  the  west.  Thus,  let  us  examine  Monday,  March  15, 
the  first  full  work  day  of  the  stoppage.  On  that  day  14,579 
miners  stopped  work  in  Western  Pennsylvania,  8,811  in  Ala¬ 
bama,  10,489  in  Illinois,  and  727  in  Utah.  j 

How  in  the  face  of  this  mass  walkout  occurring  throughout 
the  nation  can  appellants  in  good  faith  assert  that  this  stoppage 
was  nothing  more  than  the  result  of  individual  employees  mak¬ 
ing  individual  decisions  to  quit  their  labor?  To  accept  ap¬ 
pellants’  protestations  of  innocence,  one  must  be  more  than 
merely  naive  and  gullible.  As  the  Supreme  Court  said  in  a  not 
dissimilar  factual  setting,  “he  is  blind  indeed”  who  fails  to  see 
through  the  transparent  sham  of  a  claim  of  absence  of  con- 
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certed  action.  Eastern  States  Retail  Lumber  Dealers’  Associa¬ 
tion  v.  United  States,  234  U.  S.  600,  608  (1914).  See  also 
Interstate  Circuit,  Inc.  v.  United  States,  306  U.  S.  208,  223 
(1939). 

Just  as  the  statistical  charts  showed  a  drop  in  employment, 
so  the  total  production  of  bituminous  coal  decreased.  As  re¬ 
vealed  by  plaintiff’s  exhibit  No.  4  (J.  A.  455),  output  in  net 
tons  during  this  period  suffered  an  immediate  decline,  as  re¬ 
flected  by  the  following  production  figures: 


March  12 _ 2, 110, 000 

March  13 _  1,755,000 

March  15 _  1, 774, 000 

March  16 _  763, 000 

March  17 _  554,000 

March  18 _ _ _  520, 000 

March  19 _  405,000 

March  20 _  344, 000 


In  considering  production,  it  should  be  borne  in  mind  that 
approximately  87%  of  all  bituminous  coal  miners  are  members 
of  the  United  Mine  Workers  (J.  A.  264)  and  that  production 
is  a  guide  to  the  percentage  of  miners  employed  at  a  particular 
time  (J.  A.  263). 

Try  as  they  may,  appellants  cannot  escape  these  hard  facts. 
Refuge  in  the  assertion  that  Union  leaders  did  not  in  precise 
words  call  a  strike  is  of  no  avail  when  set  against  the  communi¬ 
cation  to  the  membership  and  the  result  which  necessarily  fol¬ 
lowed. 

It  is  important  to  note  here  that,  without  regard  to  what  the 
officers  may  or  may  not  have  done,  the  Union  went  on  strike. 
Appellants  repeatedly  urge  that  no  statement  by  officials  calling 
a  strike  has  been  presented  and  they  would  say  that  by  virtue 
of  that  the  Union  should  go  free.  But  such  an  argument  is  a 
sterile  one  when  it  is  considered  that  in  our  case  the  Union  itself 
clearly  went  on  strike  during  a  specific  period.  In  their  eager¬ 
ness  to  assert  that  no  one  used  the  words  of  art  to  say  “Strike,” 
they  shy  away  from  the  truth  that  the  Union  acted  as  an  entity. 

Nor  does  Coronado  Coal  Company  v.  United  Mine  Workers, 
268  U.  S.  295,  304  (1925),  aid  appellants,  even  in  the  extract 
cited  by  them  (App.  Br.  58).  That  case  simply  states  that, 
in  order  to  impose  liability  on  the  Union,  it  must  be  clearly 
shown  that  what  was  done  was  done  by  its  agents  in  accordance 
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with  the  fundamental  agreement  of  association.  In  the  instant 
case  the  Union  is  bound  by  its  own  acts  and  we  are  not  concerned 
with  holding  a  principal  responsible  for  the  acts  of  his  agent. 
Nothing  contained  in  the  Coronado  case  detracts  one  iota  from 
the  fundamental  proposition  that  a  Union  acting  as  an  entity 
is  responsible  for  its  actions. 

So  far  as  contempt  of  the  temporary  restraining  order  is  con¬ 
cerned,  the  facts  themselves  reveal  the  guilt  both  of  the  Union 
and  of  John  L.  Lewis,  its  president. 

The  temporary  restraining  order  was  served  on  both  respond¬ 
ents  at  11:22  a.  m.,  April  5  (J.  A.  122). 

Among  other  things,  the  order  of  the  Court  included  the 
following:  j 

1.  The  Union  and  its  officers,  agents,  servants  and  employees, 
and  all  persons  in  active  concert  or  participation  with  them, 
were  restrained  from  continuing  the  strike  then  in  existence  at 
bituminous  coal  mines  throughout  the  United  States  owned  or 
operated  by  coal  operators  and  associations  signatory  to  the 
Agreement.  They  were  further  restrained  from  in  any  manner 
engaging  in,  permitting  or  encouraging  the  strike  or  its 
continuation. 

2.  The  Union,  acting  through  its  president  and  other  ap¬ 
propriate  officers,  agents,  servants  and  employees,  was  ordered 
forthwith  to  instruct  all  members  of  the  Union  employed  in 
bituminous  coal  mines  covered  by  the  Agreement  to  ceasd  the 
strike  and  to  return  to  their  employment,  and  the  Union, 
acting  through  its  officers,  agents,  servants  and  employees,  was 
ordered  to  cease,  desist  and  refrain  from  ordering,  encouraging, 
recommending,  instructing,  inducing  or  in  any  wise  permitting 
the  strike  to  continue. 

3.  The  defendants  and  their  officers,  agents,  servants;  and 
employees,  and  all  persons  in  active  concert  or  participation 
with  them,  were  restrained  from  encouraging,  causing,  or  en¬ 
gaging  in  a  strike  or  lock-out  at  the  mines  involved,  or  tom 
in  any  manner  interfering  with  or  affecting  the  orderly  con¬ 
tinuance  of  work  at  these  mines,  and  from  taking  any  action 
which  would  interfere  with  the  Court’s  jurisdiction. 

An  examination  of  events  which  followed  the  service  of  this 
order  unequivocally  reveals  the  guilt  of  criminal  contempt  of 
both  the  Union  and  its  president. 

S15155 — 48 - 4 


,  John  Owens,  secretary-treasurer  of  the  Union,  testified  on 
April  14  (J.  A.  336)  under  a  subpoena  duces  tecum  ordering 
him  to  “produce  all  communications,  letters,  memoranda,  or 
other  writings,  notices,  or  documents  of  any  nature  issued  by 
the  International  Union,  United  Mine  Workers  of  America 
after  7:30  p.  m.  April  3,  1948,  instructing  any  or  all  members 
of  the  said  Union  employed  in  the  bituminous  coal  mines 
covered  by  the  National  Bituminous  Coal  Wage  Agreement  of 
1947  to  return  to  their  employment.”  * 

In  response  to  the  subpoena  and  to  the  interrogation  by 
Government  counsel,  Mr.  Owens  stated  that  no  such  documents 
of  any  nature  were  issued  between  April  3  and  April  12.  On 
the  latter  date  two  wires  were  dispatched  (J.  A.  338). 

It  is  clear  that  until  April  12  neither  the  Union  nor  its  presi¬ 
dent  carried  out  the  direction  of  the  Court.  The  Union  did  not 
cease  the  strike  and  the  president  did  not  order  that  they  do  so. 

That  such  was  the  case  is  impressively  shown  by  the  produc¬ 
tion  figures  during  the  period  beginning  with  April  5.  Dr. 
Young  testified  both  on  direct  examination  (J.  A.  259)  and  on 
cross-examination  (J.  A.  279)  that  the  estimate  of  bituminous 
coal  production  in  net  tons  for  the  week  ended  April  10  was 
2,000,000  tons.1  This  would  represent  an  average  of  333,333 
tons  per  day,  as  compared  with  the  average  of  more  than  2,000,- 
000  tons  before  the  strike. 

When  the  temporary  restraining  order  is  measured  against 
these  facts,  it  is  clear  that  the  Court  acted  properly  in  finding 
beyond  a  reasonable  doubt  that  the  Union  and  its  president  wil¬ 
fully,  wrongfully,  and  deliberately  disobeyed  the  terms  of  the 
restraining  order. 

Ill 

All  jurisdictional  and  procedural  requirements  were  fully 
satisfied  in  respect  of  the  complaint,  temporary  restraining 
order,  preliminary  injunction,  and  judgments  of  contempt 

In  the  effort  to  secure  immunity  for  their  deliberate  and 
wilful  violation  of  the  temporary  restraining  order,  appellants 
devote  a  large  portion  of  their  brief  to  attacks  upon  the  juris- 

*  Final  figures  published  on  April  17, 1948,  revealed  that  production  during 
the  week  ended  April  10  was  2,325,000  tons,  or  an  average  of  388,000  tons 
(Government’s  Exhibit  #1  to  afiBdavit  of  W.  H.  Young,  dated  May  17, 1948). 
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diction  and  power  of  the  District  Court  to  act  in  the  premises 
and  upon  alleged  procedural  defects  in  the  proceedings.  These 
attacks  run  the  entire  gamut  of  the  proceedings  from  the  com¬ 
mencement  of  the  suit  by  the  United  States  to  the  final  judg¬ 
ment.  In  response  to  such  broadside  allegations,  the  Govern¬ 
ment  submits  that  every  pertinent  requirement  respecting  juris¬ 
diction,  procedure  and  proof  was  fully  complied  with. 

A.  The  applicability  of  the  National  Emergencies  provisions  of  the  Act 

Appellants  cannot  seriously  urge  the  contention  that  these 
proceedings  were  not  appropriately  brought  under  those  sec¬ 
tions  of  the  Act  which  deal  with  national  emergencies.  A  read¬ 
ing  of  the  statutes  and  a  review  of  salient  facts  effectively  dis¬ 
pose  of  this  argument. 

Thus,  Sec.  206  provides,  inter  alia: 

Whenever  in  the  opinion  of  the  President  of  the 
United  States,  a  threatened  or  actual  strike  or  lockout 
affecting  an  entire  industry  or  a  substantial  part  thereof 
engaged  in  trade,  commerce,  *  *  *  among  the  sev¬ 
eral  States  or  with  foreign  nations,  or  engaged  in  the  pro¬ 
duction  of  goods  for  commerce,  will,  if  permitted  to  occur 
or  to  continue,  imperil  the  national  health  or  safety,  he 
may  appoint  a  board  of  inquiry  to  inquire  into  the  issues 
involved  in  the  dispute  and  to  make  a  written  report  to 
him  within  such  time  as  he  shall  prescribe.  *  *  * 

Sec.  208  provides: 

(a)  Upon  receiving  a  report  from  a  board  of  inquiry 
the  President  may  direct  the  Attorney  General  to  peti¬ 
tion  any  district  court  of  the  United  States  haying 
jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock¬ 
out  or  the  continuing  thereof,  and  if  the  court  finds  that 
such  threatened  or  actual  strike  or  lock-out — 

(i)  affects  an  entire  industry  or  a  substanjtial 
part  thereof  engaged  in  trade,  commerce,  transpor¬ 
tation,  transmission,  or  communication  among  the 
several  States  or  with  foreign  nations,  or  engaged 
in  the  production  of  goods  for  commerce ;  and  | 

(ii)  if  permitted  to  occur  or  to  continue,  will  im¬ 
peril  the  national  health  or  safety,  it  shall  have 


! 
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jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or 
•  the  continuing  thereof,  and  to  make  such  other 
orders  as  may  be  appropriate. 

It  is  clear  that  the  determinative  factor  is  the  existence  of 
an  actual  or  threatened  strike  or  lock-out  affecting  an  industry 
engaged  in  trade,  commerce  or  other  described  pursuits  which, 
if  permitted  to  occur  or  continue,  will  imperil  the  national 
health  or  safety.  Once  that  situation  exists,  there  is  jurisdic¬ 
tion  for  the  Court  to  grant  injunctive  relief.  Certainly  that  was 
the  purpose  of  the  enactment  of  the  statute.  The  end  to  be 
served  is  to  prevent  a  work  stoppage  in  a  situation  in  which  the 
national  health  or  safety  may  be  imperiled. 

Application  of  the  clear  wording  of  the  statute  and  of  its 
explicit  purpose  to  the  factual  situation  presented  by  these  pro¬ 
ceedings  clearly  justifies  invocation  of  the  National  Emergencies 
sections.  Thus,  ( 1 )  there  was  a  strike  already  in  existence  (2) 
in  a  substantial  part  of  the  bituminous  coal  industry  (3)  which 
is  engaged  in  trade  and  commerce  among  the  several  States  and 
with  foreign  nations,  and  in  the  production  of  goods  for  com 
merce,  (4)  which  strike  if  permitted  to  continue  would  imperil 
the  national  health  and  safety. 

Appellants  rely  upon  the  position  that  there  was  no  “dispute,” 
which  they  argue  that  the  statute  contemplated.  Of  course,  the 
answer  to  that  is  a  short  one,  even  independent  of  the  fact  that 
appellants  are  improperly  interpreting  the  statute.  They 
themselves  considered  that  a  dispute  existed  between  the  Union 
and  operators  and  associations  signatory  to  the  Agreement. 

Thus,  on  January  20,  John  L.  Lewis  in  his  capacity  as  Union 
president  wrote  a  letter  to  Benjamin  Fairless  and  George  M. 
Humphrey  in  which  he  said  ( J.  A.  100) : 

The  facts  above  outlined  and  the  contract  provisions 
cited  impel  and  require  me,  as  President  of  the  United 
Mine  Workers  of  America,  to  hereby  officially  notify  you 
of  the  existing  and  unresolved  dispute  and  to  call  upon 
you  as  joint  principals  to  the  Agreement  to  settle  and  de¬ 
termine  said  dispute  by  the  full  use  of  free  collective 
bargaining  as  heretofore  known  and  practiced  in  the 
industry. 
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On  January  30  Lewis  wrote  to  the  same  individuals  (J.  A, 
469): 

The  Mine  Workers  dissent  from  the  views  expressed 
in  your  respective  letters  of  January  24th  and  January 
28th  and  advise  you  that  the  dispute  continues  unre¬ 
solved  and  the  impairment  of  the  contract  unabatefi. 

On  February  2  Lewis,  as  President  of  the  Union,  signed  a 
letter  written  to  all  signatories  to  the  Agreement,  which  in¬ 
cluded  the  following  language  (J.  A.  101) : 

*  *  *  It  now  constitutes  an  outstanding,  unre¬ 

solved  dispute  national  in  scope  and  character,  affecting 
the  integrity  of  the  contract  and  impeding  its  fulfillment. 

The  United  Mine  Workers  of  America,  therefore;,  now 
advise  you  as  a  signatory  to  the  Agreement  that  it  re¬ 
serves  the  right  at  will  to  take  any  independent  action 
necessary  to  the  enforcement  of  the  contract. 

On  March  23  John  Owens,  John  T.  Jones  and  W.  A.  Boyle,  as 
representatives  of  the  Union,  wrote  to  Cyrus  S.  Ching,  in  part, 
as  follows  ( J.  A.  473) :  ! 


i 

The  United  Mine  Workers  of  America  consider  that 
the  offer  was  made  to  aid  the  coal  operators,  who  have 
dishonored  their  agreement  *  #  *. 

Clearly,  this  attack  on  the  proceedings  is  utterly  without 
merit.  No  set  of  facts  could  more  definitely  fit  into  the  struc¬ 
ture  of  the  emergency  provisions  than  the  events  which  neces¬ 
sarily  resulted  in  the  institution  of  this  action. 


R.  The  adequacy  of  the  complaint  and  affidavits  as  warranting  the 

temporary  restraining  order 

The  complaint  (J.  A.  4)  clearly  delineated  the  existence  of  a 
strike  in  the  bituminous  coal  industry  and  the  peril  which  it 
posed  to  the  national  health  and  safety.  In  the  complaint, 
the  United  States  pointed  out  that  the  strike  was  one  on  the 
part  of  the  Union,  growing  out  of  a  labor  dispute  between  the 
Union  and  coal  operators  and  associations  signatory  to  the 
Agreement  and  in  paragraph  X  stated  that  the  strike  consisted 
of  a  work  stoppage  on  the  part  of  the  Union  which  had  con¬ 
tinued  since  on  or  about  March  15,  1948.  Further,  the  Gov¬ 
ernment  set  forth  (1)  the  terms  of  Executive  Order  9939  in 


which  the  President  expressed  the  opinion  that  the  dispute 
had  resulted  in  a  strike  affecting  a  substantial  part  of  the 
bituminous  coal  industry;  (2)  the  report  of  the  Board  of  In¬ 
quiry  which  included  a  statement  of  the  facts  with  reference  to 
the  dispute;  and  (3)  the  letter  of  direction  from  the  President 
to  the  Attorney  General,  in  which  the  President  reiterated  his 
former  opinion  that  the  unresolved  labor  dispute  had  resulted 
in  a  strike  affecting  a  substantial  part  of  the  bituminous  coal 
industry.  Moreover,  the  affidavit  of  Secretary  Krug  (J.  A. 
51)  stated:  “From  an  average  weekly  production  of  12,502,000 
tons  from  all  bituminous  mines  for  the  9-week  period  which 
began  January  10  and  ended  March  13, 1948,  production  during 
the  week  which  ended  March  27,  the  first  full  week  of  the  said 
work  stoppage  dropped  to  2,120,000  tons.”  In  addition,  the  affi¬ 
davit  of  J.  M.  Johnson,  Director  of  the  Office  of  Defense  Trans¬ 
portation,  annexed  to  the  complaint  (J.  A.  68),  reflected  the 
fall  in  railroad  fuel  stocks  on  March  29,  1948,  and  the  issuance 
of  a  restrictive  order  on  rail  travel  in  order  to  conserve  supplies. 

Equally  cogent  were  the  statements  in  the  complaint  and  in 
supporting  affidavits  to  sustain  the  allegation  of  peril  to  the 
national  health  and  safety.  Not  only  were  such  facts  presented 
through  the  medium  of  Executive  Order  9939,  the  report  of  the 
Board  of  Inquiry,  the  letter  of  direction  by  the  President  and 
the  specific  allegations  of  paragraph  IX  of  the  complaint,  but 
the  affidavits  annexed  to  and  made  a  part  of  the  complaint 
portrayed  the  overwhelming  urgency  created  by  the  strike. 

Thus,  the  affidavit  of  Secretary  Krug  stated,  inter  alia  (J.  A. 
51): 

As  of  March  1, 1948,  the  date  of  the  latest  information 
available,  coal  stocks  in  the  hands  of  industrial  con¬ 
sumers  and  retail  dealers  in  the  United  States  approxi¬ 
mated  48,472,000  tons.  Continued  suspension  of  pro¬ 
duction  at  mines  presently  inoperative  because  of  the 
current  work  stoppage  would  accordingly  result  in  the 
curtailment  or  shut-down  of  operations  of  essential  in¬ 
dustrial  and  transportation  facilities  of  the  United 
States  progressively  at  a  rate  approximating  the  esti¬ 
mates  contained  in  paragraph  6  of  the  attached  table. 
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From  this  it  appears  that,  without  additional  coal  sup¬ 
plies,  within  30  days  36  percent  of  electric  power  utili¬ 
ties,  56  percent  of  byproduct  coke  plants,  56  percent 
of  steel  and  rolling  mills,  69  percent  of  Class  I  railroads, 
36  percent  of  cement  mills,  and  43  percent  of  other  indus¬ 
trials  would  be  curtailed  or  shut  down  for  lack  of  coal. 
If  the  suspension  of  coal  production  continues,  it  appears 
that  unless  additional  coal  supplies  are  made  available, 
within  60  days  67  percent  of  electric  power  utilities,  88 
percent  of  byproduct  coke  plants,  82  percent  of  steel  and 
rolling  mills,  91  percent  of  Class  I  railroads,  72  percent 
of  cement  mills,  and  77  percent  of  other  industrials 
would  be  curtailed  or  shut  down  because  of  lack  of  coal. 

I 

*  *  *  *  * 

6.  Overseas  shipments  of  bituminous  coal  to  foreign 
countries  averaged  nearly  594,000  tons  per  week  in  Jan¬ 
uary,  1948.  In  order  to  protect  the  limited  bituminous 
coal  inventories  held  by  consumers  in  the  United  States, 
and  because  of  the  widespread  work  stoppages  that  have 
seriously  reduced  production,  exports  of  bituminous  coal 
to  all  overseas  destinations  already  have  been  suspended, 
thereby  vitally  affecting  the  fulfillment  of  the  commit¬ 
ments  of  the  United  States  in  this  regard. 

The  affidavit  of  Acting  Secretary  Bruce  (J.  A.  55)  set  forth 
in  detail  the  critical  impact  of  a  work  stoppage  in  the  bitu¬ 
minous  coal  industry  and  concluded  as  follows : 

.  10.  In  my  opinion,  and  taking  the  foregoing  data  into 
account,  the  present  stoppage  is  imperiling  the  national 
health  and  safety,  and  a  prolonged  stoppage  of  coal  pro¬ 
duction  will  cause  irreparable  damage  to  the  health  and 
safety  of  the  nation.  The  stoppage  is  causing  a  loss  in 
production  which  cannot  be  made  up.  As  the  stoppage 
continues,  the  cumulative  effects  are  felt,  so  that  in¬ 
dustry  after  industry  will  have  to  shut  down,  and  wide¬ 
spread  unemployment  will  ensue.  In  addition,  a  direct 
threat  to  national  health  and  safety  would  result  from 
impaired  utility  services,  affecting  the  keeping  of  foods 
and  the  furnishing  of  fuel,  heat,  and  other  services  to 
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homes  and  hospitals,  as  well  as  the  proper  maintenance 
of  public  water  supplies  and  sewage-disposal  systems. 

The  affidavit  of  Mr.  Johnson  (J.  A.  67)  includes  the  follow¬ 
ing: 

Railroad  fuel  stocks  were  relatively  low  on  March  29, 
1948,  as  compared  with  a  similar  date  in  previous  years. 
As  of  March  29,  1948,  the  railroads  of  the  United  States 
had  in  stock  piles  an  average  of  23.6  days’  supply  of  coal. 
Seven  railroads  had  less  than  10  days’  supply;  10  other 
railroads  had  a  coal  supply  of  from  10  to  15  days.  The 
average  daily  consumption  of  coal  by  the  railroads  as  of 
the  day  cited  was  22S.809  tons.  Continued  operation 
of  the  railroads  in  the  United  States  depends  upon  their 

ability  to  continue  to  receive  coal.  *  *  * 

***** 

Moreover,  other  forms  of  public  transportation— air, 
highway,  and  water — are  primarily  dependent  upon 
railroad  transportation  for  the  fuel  used  in  performing 
their  public  service.  It  is  also  true  that  in  many  cases 
where  railroads  are  powered  by  electrical  energy  they 
receive  their  power  from  steam  generated  plants  requir¬ 
ing  coal  as  a  fuel.  And  in  some  cases,  manufacturers  of 
oil  and  distillates  for  use  in  powering  Diesel  locomotives 
use  coal  as  a  fuel  in  their  refining  processes.  Should  the 
interruption  in  the  production  of  bituminous  coal  be  pro¬ 
longed  for  any  considerable  period  of  time  it  will  mean  a 
break-down  of  rail  transportation  and  as  a  consequence 
a  complete  paralysis  of  the  Nation’s  economy. 

Mr.  Smith’s  affidavit  (J.  A.  71)  contained  this  statement 
( J.  A.  73) : 

A  continuation  of  the  current  work-stoppage  will  dis¬ 
rupt  electric  service  on  most  of  the  electric  systems  east 
of  the  Mississippi  River.  On  these  systems,  serving 
large  segments  of  the  United  States  including  some  of 
the  most  highly  industrialized  areas,  eventual  stoppage 
of  electric  service  for  domestic  and  industrial  lighting 
and  heating,  as  well  as  electric  power  for  essential  serv¬ 
ices  such  as  operation  of  elevators,  laundries,  traffic  con- 
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trol  systems,  municipal  and  interurban  transportation 
systems,  fire  alarm  systems,  hospitals,  food  processing 
and  refrigerating,  and  manufacturing  for  many  purposes 
including  production  vital  to  security — will  combine  to 
imperil  seriously  a  substantial  portion  of  not  only  the 
entire  national  economy  and  health  of  the  United  States, 
but  also  the  national  safety  and  security  at  this  time 
of  world  crisis. 

I 

The  affidavits  of  Mr.  McKeough,  Deputy  Surgeon  General 
Crabtree,  and  Mr.  Cramer  were  in  the  same  tenor,  all  setting 
forth  the  peril  to  the  national  health  and  safety  which  neces¬ 
sarily  would  result  from  a  continuance  of  the  existing  strike. 

C.  The  propriety  of  the  issuance  of  the  preliminary  injunction 

Appellants  further  urge  that,  even  though  issuance  of  the 
temporary  restraining  order  may  have  been  proper,  neverthe¬ 
less  jurisdiction  did  not  exist  to  issue  the  preliminary  injunc¬ 
tion.  The  facts  themselves  answer  such  a  contention.  iJust 
as  on  April  3  there  was  a  strike  in  existence  and  a  concomitant 
threat  to  the  national  health  and  safety,  so  such  conditions  ob¬ 
tained  on  April  21  when  the  Court  granted  the  preliminary  in¬ 
junction. 

Extensive  testimony  was  taken  on  April  21  prior  td  the 
issuance  of  the  preliminary  injunction.  Testimony  included 
that  of  Dr.  W.  H.  Young  of  the  Bureau  of  Mines  and  representa¬ 
tives  of  five  coal  associations  in  the  nation. 

Dr.  Young  presented  a  chart  (J.  A.  539)  which  reflected  the 
results  of  a  telegraphic  check  made  of  bituminous  coal  produc¬ 
tion  in  widely  divergent  producing  areas  in  the  nation  foif  the 
period  April  12  through  April  20.  This  chart  revealed  that 
three  of  the  coal  associations  had  reported  100%  absenteeism 
on  April  20,  and  that  all  but  one  of  the  other  associations  con¬ 
tinued  to  have  a  substantial  proportion  of  their  miners  abisent 
from  work. 

The  testimony  of  coal  association  representatives  also  re¬ 
vealed  that  the  work  stoppage  was  continuing  on  April  20.  |The 
following  breakdown  extracted  from  testimony  of  these  wit¬ 
nesses  (J.  A.  397  et  seq .)  reveals  the  extent  of  absenteeism  on 
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April  20,  the  last  full  day  prior  to  the  hearing  on  the  motion  for 
a  preliminary  injunction: 


Association 

Union 

Members 

Number 

Absent 

Central  Pennsylvania  Coal  Producers  Ass’n _ _ _ 

27,264 

19,668 

16,832 

16,500 

10,088 

3,069 
7,967 
13,041 
f  50  out  of  58 
\  mines  idle 
8,917 

Western  Pennsylvania  Coal  Operators  Ass’n.- . 

North  West  Virginia  Cool  Ass’d 

Illinois  Coal  Operators  Ass’n . . . . . 

Ohio  Coal  Ass’n . . . 

These  facts  reveal  a  continuation  of  the  work  stoppage  and 
the  need  for  issuance  of  the  preliminary  injunction  in  the 
terms  in  which  it  was  couched. 

It  is  astonishing  that  appellants  should  urge  that  the  evi¬ 
dence  failed  to  reveal  imperilment  of  the  national  health  and 
safety.  Truly,  they  gravely  underestimate  the  importance  of 
their  own  industry  in  the  economy  of  this  nation. 

Earlier  we  have  set  forth  the  rapid  fall  of  bituminous  coal 
production  from  a  weekly  total  of  greater  than  13,000,000  tons 
to  a  total  of  2,120,000  tons  (J.  A.  455).  That  revelation  alone 
evidences  the  peril  to  the  nation  inherent  in  the  coal  strike. 

To  point  out  that  in  fact  plants  may  not  have  exhausted 
their  supplies  precisely  as  estimated  by  Government  officials 
and  further  to  say,  as  have  appellants,  that  2,000,000  tons  were 
still  being  produced  weekly  is  to  play  fast  and  loose  with  the 
security  of  the  nation.  Surely,  plants  may  eke  out  their  supply 
longer  by  cautious  husbanding  but  in  the  meantime  creeping 
paralysis  would  overtake  the  country  to  the  unmeasurable 
detriment  of  its  health,  welfare,  and  safety. 

Further  proof  of  the  effect  of  the  strike  was  the  order  of 
March  19,  1948.  issued  by  the  Office  of  International  Trade, 
Department  of  Commerce,  suspending  bituminous  coal  export 
licenses,  effective  at  12:  01  a.  m.  eastern  standard  time  (J.  A. 
461). 

Arthur  H.  Gass,  Director  of  Rail  Transportation,  Office  of 
Defense  Transportation,  testified  that  on  March  18  ODT 
issued  an  order,  effective  March  21,  requiring  carriers  to  reduce 
coal-fired  passenger  locomotive  mileage  by  25  percent  (J.  A. 
318)  and  that  on  March  23,  the  Interstate  Commerce  Com- 
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mission  issued  an  order  effective  March  30,  imposing  a  similar 
requirement  with  respect  to  freight  service  (J.  A.  318). 

The  effect  of  reduced  stocks  is  reflected  in  the  testimony !  by 
Mr.  Gass  (J.  A.  319)  and  his  further  statement  (J.  A.  324),  in 
response  to  an  inquiry  by  Mr.  Morison : 

Q.  If  the  production  of  bituminous  coal  were  inter¬ 
rupted  for  any  considerable  period  of  time,  what  effect 
would  such  interruption  have  upon  rail  transporta¬ 
tion? — A.  Well,  there  would  be  utter  paralysis  of  rail 
transportation,  because  we  could  not  hope,  with  the 
remaining  oil-burning  power,  electric  power,  and  Diesel 
power,  to  anywhere  nearly  care  for  the  transportation 
of  even  the  bare  necessities  of  life. 

To  the  same  effect  V.  Lewis  Bassie  of  the  Department  of 
Commerce,  and  Nelson  Lee  Smith,  chairman  of  the  Federal 
Power  Commission,  testified  to  the  totally  crippling  effect 
which  a  curtailment  of  bituminous  coal  production  would  have 
upon  the  nation’s  health  and  safety.  The  record  and  comnion 
knowledge  leave  no  doubt  that  had  the  strike  continued  for  even 
a  portion  of  the  80-day  period  possible  under  the  statute  the 
nation’s  health  and  economy  would  have  been  in  the  direst 
peril. 

D.  The  propriety  of  the  contempt  procedure 

Procedural  objections  identical  with  those  urged  in  the  first 
United  Mine  Workers  case  have  been  raised  by  appellants.  All 
such  objections  have  now  been  disposed  of  by  the  most  un¬ 
equivocal  statements  of  the  Supreme  Court  in  enunciating 
clear-cut  rules  for  the  conduct  of  litigation  of  this  nature,  j 

Just  as  in  the  first  United  Mine  Workers  case,  appellants 
charge  that  the  District  Court  erred  “in  issuing  a  rule  to  show 
cause  why  defendants  below  should  not  be  held  in  contempt 
where  said  rule  failed  to  describe  the  proceedings  as  being  in 
criminal  contempt”  (Appellants’  Brief,  pages  19,  72).  How¬ 
ever,  appellants  have  failed  to  point  out  to  this  Court  that;  in 
both  the  Petition  for  Rule  to  Show  Cause  (J.  A.  116)  and  the 
Rule  to  Show  Cause  (J.  A.  123),  the  Government  in  this  action 
stated  that  the  proceedings  were  for  criminal  as  well  as  civil 
contempt. 
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Paragraph  IX  of  the  petition  (J.  A.  120)  follows: 

This  application  is  made  for  the  purpose  of  securing 
a  rule  against  the  defendants,  International  Union, 
United  Mine  Workers  of  America,  and  John  L.  Lewis, 
as  President,  International  Union,  United  Mine  Work¬ 
ers  of  America,  to  show  cause  why  they  should  not  be 
punished  as  and  for  civil  and  criminal  contempt  of  this 
Honorable  Court  and  for  such  other  orders  in  the 
premises  as  are  just  and  proper.  [Emphasis  supplied.] 

The  Rule  to  Show  Cause  (J.  A.  123)  contains  this  statement: 

On  motion  of  Tom  C.  Clark,  Attorney  General  of  the 
United  States,  by  H.  G.  Morison,  Assistant  Attorney 
General  of  the  United  States,  and  on  the  filing  of  the 
verified  petition  of  the  United  States  of  America,  charg¬ 
ing  civil  and  criminal  contempt  of  court  *  *  *.  [Em¬ 
phasis  supplied.] 

In  the  first  United  Mine  Workers  case,  neither  the  petition 
nor  the  rule  made  such  a  reference  to  the  criminal  contempt 
aspects  of  the  proceedings.  Nevertheless,  the  Court  disposed 
of  the  objection  as  being  one  of  no  consequence,  saying  (pp. 
297,  298) : 

Yet  it  is  now  urged  that  the  omission  of  the  words 
“criminal  contempt”  from  the  petition  and  rule  to  show 
cause  was  prej udicial  error.  Rule  42  (b)  requires  no  such 
rigorous  application,  for  it  was  designed  to  insure  a  reali¬ 
zation  by  contemnors  that  a  prosecution  for  criminal 
contempt  is  contemplated.  Its  purpose  was  sufficiently 
fulfilled  here,  for  this  failure  to  observe  the  rule  in  all 
respects  has  not  resulted  in  substantial  prejudice  to  the 
defendants. 

Throughout  the  proceedings,  appellants  were  thoroughly 
aware  that  a  criminal  contempt  was  charged  and  their  rights 
were  carefully  safeguarded.  Thus,  the  appellants’  Answer  to 
Rule  to  Show  Cause  referred  to  the  criminal  contempt  (J.  A. 
125)  and  the  proceedings  in  open  court  on  April  12  (J.  A.  211 
et  seq .)  are  replete  with  references  to  it. 

Secondly,  appellants  allege  that  the  rule  to  show  cause  did 
not  institute  a  separate  and  independent  proceeding  (Appel- 
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lants’  Brief,  page  72).  The  first  United  Mine  Workers  case 
included  the  following  (pp.  298-299) : 

If  the  defendants  were  thus  accorded  all  the  rights 
and  privileges  owing  to  defendants  in  criminal  contempt 
cases,  they  are  put  in  no  better  position  to  complain  be¬ 
cause  their  trial  included  a  proceeding  in  civil  contempt 
and  was  carried  on  in  the  main  equity  suit.  Common 
sense  would  recognize  that  conduct  can  amount  to  both 
civil  and  criminal  contempt.  The  same  acts  may  justify 
a  court  in  resorting  to  coercive  and  to  punitive  measures. 
Disposing  of  both  aspects  of  the  contempt  m  a  single 
proceeding  would  seem  at  least  a  convenient  practice. 

The  Court  further  stated  (p.  300)  that  the  fact  that  the  con¬ 
tempt  proceeding  carried  the  number  and  name  of  the  equity 
suit  did  not  alter  this  conclusion,  especially  where  the  United 
States  would  have  been  the  complaining  party  in  whatever  suit 
the  contempt  was  tried.  Our  cause  falls  squarely  within  this 
statement  by  the  Court. 

The  conclusion  is  inescapable  that  the  rights  of  appellants 
were  carefully  preserved  at  every  stage  of  the  proceedings  and 
that  they  were  in  all  respects  cognizant  of  the  exact  nature  and 
course  of  the  action  taken  against  them. 

IV 

I 

The  amounts  of  the  fines  imposed  on  the  appellants  were  fully 
warranted  and  appropriate  under  the  circumstances  and 
were  well  within  the  discretion  of  the  trial  court 

The  first  United  Mine  Workers  case  (330  U.  S.  258)  estab¬ 
lishes  the  general  factors  for  consideration  in  the  imposition  of 
fines  for  criminal  contempt.  Thus  the  Chief  Justice  said}  at 
page  303: 

In  imposing  a  fine  for  criminal  contempt,  the  trial  judge 
may  properly  take  into  consideration  the  extent  of  the 
willful  and  deliberate  defiance  of  the  court’s  order,  the 
seriousness  of  the  consequences  of  the  contumacious 
behavior,  the  necessity  of  effectively  terminating  the 
defendant’s  defiance  as  required  by  the  public  interest, 
and  the  importance  of  deterring  such  acts  in  the  future. 
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Because  of  the  nature  of  these  standards,  great  reliance 
must  be  placed  upon  the  discretion  of  the  trial  judge. 

The  decision  is  also  helpful  as  a  guide  in  the  determination  of 
the  amounts  of  the  fines  to  be  imposed  in  the  case  at  bar.  In 
the  first  United  Mine  Workers  case  the  Supreme  Court  found 
that  flat  criminal  fines  of  $10,000  on  John  L.  Lewis  and  $700,000 
on  the  United  Mine  Workers  were  fully  warranted.  Applying 
those  general  standards  and  adapting  them  to  the  circum¬ 
stances  here  present,  the  trial  court  in  the  instant  case  imposed 
fines  on  the  respective  appellants  in  amounts  double  the  above 
sums.  It  is  respectfully  submitted  that  the  amounts  of  those 
fines  were  entirely  appropriate. 

The  primary  attack  by  the  appellants  herein  on  the  amounts 
of  the  fines  imposed  appears  to  be  premised  on  the  suggestion 
that  the  deterrent  features  are  not  properly  entitled  to  con¬ 
sideration  in  determining  the  extent  of  the  punishment.  In 
that  premise  appellants  are  clearly  in  error.  In  announcing 
the  anticipated  deterrent  effect  as  one  of  the  important  factors, 
the  Court  in  the  first  United  Mine  Workers  case  was  not 
establishing  novel  doctrine.  Anglo-American  criminal  juris¬ 
prudence  had  long  since  progressed  beyond  the  stage  where  the 
aim  and  end  of  punishment  was  the  wreaking  of  society’s  ven¬ 
geance  on  a  wrongdoer.  As  the  Supreme  Court  stated  in  1884, 
citing  Blackstone’s  Commentaries:  “The  great  end  of  punish¬ 
ment  is  not  the  expiation  or  atonement  of  the  offence  commit¬ 
ted,  but  the  prevention  of  future  offences  of  the  same  kind. 
4  Bl.  Com.  11.”  Hopt  v.  Utah,  110  U.  S.  574.  Similarly,  in 
Howard  v.  Fleming,  191  U.  S.  126,  136  (1903),  the  Court  said: 
“If  the  effect  of  this  sentence  is  to  induce  like  criminals  to  avoid 
its  territory,  North  Carolina  is  to  be  congratulated,  not  con¬ 
demned.” 

Abundant  reference  has  already  been  made  to  the  seriousness 
of  the  situation  caused  by  the  appellants’  acts.  In  speaking 
of  the  1946  strike  called  by  these  same  appellants,  the  Court  in 
the  first  United  Mine  Workers  case  referred  to  their  defiant 
policy  as  constituting  “the  germ  center  of  an  economic  paraly¬ 
sis”  threatening  to  extend  far  beyond  the  vital  bituminous  coal 
industry.  330  U.  S.  at  303.  The  characterization  was  not 
mere  rhetoric ;  it  was  expressive  of  grim  reality.  In  the  instant 
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case  there  was  evidence  that  the  crisis  precipitated  by  the  1948 
walk-out  might  be  even  more  acute  (J.  A.  305-306). 

The  trial  court  specifically  found  in  the  instant  case  that  the 
violation  by  the  appellants  of  the  court’s  temporary  restrain¬ 
ing  order,  constituting  the  contempt,  was  willful,  wrongful  and 
deliberate  (Conclusion  of  Law  No.  8,  J.  A.  151).  There  can 
be  no  question  respecting  the  correctness  of  that  conclusion. 
Appellants  suggest,  by  way  of  mitigation,  that  in  the  instant 
case,  as  distinguished  from  the  first  United  Mine  Workers  case, 
their  counsel  seasonably  moved  for  the  vacation  and  discharge 
of  the  temporary  restraining  order.  It  is  true  that  that  circum¬ 
stance  may  be  entitled  to  some  consideration  as  “qualifying”, 
the  degree  of  willfulness  of  the  appellants’  contumacious  be¬ 
havior.  Cf.  330  U.  S.  at  303.  But  the  fact  remains  that,  pend¬ 
ing  determination  of  the  issues,  the  public  interest  continued 
to  be  imperilled  to  the  same  extent  and  the  defiance  of  the  out¬ 
standing  court  order  on  the  part  of  the  appellants  was  no  less 
wrongful  and  deliberate.  The  essential  basis  of  the  contempt 
lay  in  the  fact  that  here,  no  less  than  in  the  first  United  Mine 
Workers  case,  the  appellants  “deliberately  refused  obediehce 
and  determined  for  themselves  the  validity  of  the  order.”  330 
U.  S.  at  306-307. 

The  trial  court  undoubtedly  took  any  possible  mitigating  cir¬ 
cumstances  into  account  in  fixing  the  fines  imposed  upon  the 
appellants.  Nevertheless,  it  concluded  that  a  fine  on  the  Union 
of  $1,400,000  and  on  John  L.  Lewis  of  $20,000  was  not  excessive 
in  the  light  of  all  the  circumstances. 

In  presenting  to  the  court  the  recommendations  of  the  United 
States,  the  Assistant  Attorney  General  stressed  the  fact  that 
the  appellants’  defiance  of  the  court  order  herein  represented  a 
second  offense  very  similar  to  the  one  committed  in  the  first 
United  Mine  Workers  case  (J.  A.  373,  375).  The  fines  for 
criminal  contempt  in  that  case — $700,000  against  the  Union 
and  $10,000  against  John  L.  Lewis — were  held  by  the  Supreme 
Court  to  be  justified  “in  order  to  emphasize  the  gravity  of  the 
offense.”  330  U.  S.  at  305-306.  Patently,  the  appellants  re¬ 
fused  to  learn  the  lesson  and  substantially  repeated  their  offense 
within  the  short  period  of  only  approximately  twelve  months 
after  the  adjudication  by  the  Supreme  Court.  The  trial  court 
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would  be  entirely  justified  in  according  primary  importance  to 
that  aggravating  circumstance  in  here  doubling  the  amounts  of 
the  fines  which  were  sustained  in  the  first  United  Mine  Workers 
case.  As  expressed  by  the  Supreme  Court  in  Graham  v.  West 
Virginia ,  224  U.  S.  616,  623  (1912),  “The  propriety  of  inflict¬ 
ing  severer  punishment  upon  old  offenders  has  long  been 
recognized  in  this  country  and  in  England.”  See  also  Moore 
v.  Missouri,  159  U.  S.  673  (1895) ;  McDonald  v.  Massachusetts, 
180  U.  S.  311  (1901) ;  Carlesi  v.  New  York,  233  U.  S.  51  (1914). 

The  rationale  of  substantially  severer  punishment  on  second 
offenders  is  bound  in  with  the  policy,  above  discussed,  that  the 
aim  of  punishment  should  be  its  deterrent  effect.  Because  of 
the  tremendous  power  continued  to  be  wielded  by  the  United 
Mine  Workers  Union  and  by  John  L.  Lewis  and  their  future 
potentialities  of  imperiling  the  economic  welfare  and  health  of 
tiie  nation,  the  court  was  obliged  to  consider  the  deterrent 
effect  of  the  fines  as  against  these  particular  contemnors  no  less 
than  against  others  who  might  similarly  be  inclined  to  defy  a 
judicial  mandate  under  circumstances  imperiling  the  national 
economy  and  social  welfare.2 

Obviously,  in  synthesizing  a  number  of  complex  inpondera¬ 
bles  and  translating  them  into  a  sum  of  money,  mathematical 
or  logical  exactitude  is  impossible.  The  function  of  a  judge  in 
such  cases  is  akin  to  that  of  a  jury  in  returning  a  monetary 
verdict.  The  reasonableness  of  the  end  result  is  all  that  mat¬ 
ters.  The  trier  of  the  facts  is  not  required  to  assign  reasons  for 
the  determination,  nor  to  attempt  specifically  to  justify  the 
determination  by  separate  evaluation  of  each  of  the  factors 
that  played  a  part.  Nor,  by  the  same  token,  is  it  proper  for  a 
court  of  review  to  seek  to  probe  those  mental  processes.  Vir¬ 
ginia  v.  West  Virginia,  238  U.  S.  202,  215-216  (1915) ;  Morgan 
v.  United  States,  304  U.  S.  1,  18  (1938);  United  States  v. 
Morgan,  313  U.  S.  409, 422  (1941) ;  The  Manhattan,85F.  (2d) 

1  Cf.  the  observation  of  the  trial  court :  ‘‘What  the  Court  does  or  will  do, 
in  assessing  punishment  *  *  *  is  a  matter  which  Is  being  watched  by 
every  lawless  element  not  only  in  this  country,  but  in  the  world”  ( J.  A.  368). 


427,  428-429  (C.  C.  A.  3d,  1936) ;  Ozanic  v.  United  Stated,  165 
F.  (2d)  738, 742  (C.  C.  A.  2d,  1948) .  «  j  . ; 

As  the  Supreme  Court  aptly  observed  in  the  first  Uiiited 
Mine  Workers  case,  “Because  of  the  nature  of  these  standards, 
great  reliance  must  be  placed  upon  the  discretion  of  the  trial 
judge.”  330  U.  S.  at  303.  The  point  is  enlarged  upon  in 
Huffman  v.  United  States,  148  F.  (2d)  943,  944  (C.  C.  A.  10th, 
1945) : 

There  is  nothing  in  the  statute  which  limits  the  pun¬ 
ishment,  except  the  reasonable  discretion  of  the  court. 
And  since  the  matter  rests  in  the  sound  judicial  discre¬ 
tion  of  the  court,  an  order  imposing  punishment  on  the 
contemnor  will  not  be  disturbed  on  appeal  for  being 
unreasonable  unless  the  discretion  has  been  grossly 
abused.  j 

See  also  United  States  v.  Lederer,  140  F.  (2d)  136  (C.  0.  A. 
7th,  1944)  cert.  den.  322  U.  S.  734;  In  re  Independent  Publish¬ 
ing  Co.,  240  Fed.  849  (C.  C.  A.  9th,  1917). 

Tested  by  the  above  decisions,  appellants’  suggestion  that 
the  fines  imposed  by  the  court  in  the  instant  case  violated  the 
prohibition  in  the  Eighth  Amendment  to  the  Constitution 
against  cruel  and  unusual  punishments  and  excessive  fines,  can 
hardly  be  taken  seriously.  There  is  no  evidence  in  the  record, 
nor  do  appellants  claim  in  their  brief,  that  the  fines  are  beyond 
their  ability  to  pay  or  that  they  take  an  undue  proportion  of 
their  assets.  Moore  v.  United  States,  150  F.  (2d)  323,  325 
(C.  C.  A.  10th,  1945).  It  cannot  be  said  that,  under  all  the 
circumstances  here  presented,  the  court  abused  its  sound  dis¬ 
cretion.  In  view  of  the  wilfulness  and  aggravated  character 
of  the  contempt,  of  its  constituting  a  repetition  only  one  year 
after  substantial  fines  for  an  essentially  similar  contempt  had 
been  sustained  by  the  Supreme  Court,  of  the  great  injury  caused 
and  threatened  by  appellants’  contemptuous  acts,  and  of  their 
financial  resources,  the  amounts  of  these  fines  are  not  dispro¬ 
portionate  to  the  offenses. 
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V 

Neither  the  restraining  order  nor  the  National  Emergencies 
provisions  of  the  Labor  Management  Relations  Act,  1947, 
contravene  the  Constitution  of  the  United  States 

The  instant  case  is  the  first  occasion  of  presentation  to  an 
appellate  court  of  questions  respecting  the  constitutionality  of 
the  National  Emergencies  provisions  of  the  Labor  Manage¬ 
ment  Relations  Act,  1947.  However,  since  the  enactment  of 
the  statute  on  June  23, 1947,  those  provisions  have  been  invoked 
by  the  United  States  six  times  in  suits  for  injunction  in  various 
district  courts  and  in  every  instance  the  injunction  was  granted.3 
In  several  of  those  cases  attack  was  made  on  the  constitutional¬ 
ity  of  the  Act  or  the  procedure  thereunder,  but  again  in  every 
instance  their  validity  as  consonant  with  the  provisions  of  the 
Constitution  was  unhesitatingly  and  categorically  sustained. 
See,  for  example,  United  States  v.  National  Maritime  Union  of 
America  (CIO)  et  al.,  S.  D.  N.  Y.,  Civil  No.  46-299,  Clancy, 
D.  J.,  opinion  dated  June  23, 1948  (unreported) ;  United  States 
v.  International  Longshoremen’ s  and  Warehousemen’s  Union 
(CIO)  etal.,  78  F.  Supp.  710  (N.  D.  Cal.,  1948). 

Appellants  primarily  argue  that  Section  208  of  the  Act  un¬ 
lawfully  takes  away  from  them  the  right  to  strike,  that  in  effect 
it  deprives  them  of  life,  liberty  or  property  without  due  process 
of  law,  and  that  it  produces  a  condition  of  “involuntary 
servitude.” 

The  Government  submits  that  none  of  these  arguments  is 
valid  and  that  the  United  States  Supreme  Court  has  clearly 
expressed  the  view  that  a  statute  such  as  this  should  be  upheld. 

2  The  five  proceedings,  in  addition  to  the  case  at  bar,  are:  United  States  v. 
Carbide  and  Carbon  Chemicals  Corporation,  E.  D.  Tenn.,  Civil  No.  1093; 
United  States  v.  National  Maritime  Union  of  America  (CIO)  et  al,,  S.  D.  N.  Y., 
Civil  No.  46-299 ;  United  States  v.  National  Maritime  Union  of  America  (CIO) 
et  al„  N.  D.  Ohio,  Civil  No.  25686;  United  States  v.  International  Longshore¬ 
men's  and  Warehousemen's  Union  (CIO)  et  al„  N.  D.  Cal.,  Civil  No.  28123-H, 
78  F.  Supp.  710;  United  States  v.  International  Longshoremen's  Association 
(AFL)  ct  al.,  S.  D.  N.  Y.,  Civil  No.  47-157. 
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At  the  outset,  it  is  well  to  set  forth  the  body  of  Section  502  of 
the  Act  which  provides  as  follows: 

Sec.  502.  Nothing  in  this  Act  shall  be  construed  to 
require  an  individual  employee  to  render  labor  or  service 
without  his  consent,  nor  shall  anything  in  this  Act  be 
construed  to  make  the  quitting  of  his  labor  by  an  indi¬ 
vidual  employee  an  illegal  act;  nor  shall  any  court  issue 
any  process  to  compel  the  performance  by  an  individual 
employee  of  such  labor  or  service,  without  his  consent; 
nor  shall  the  quitting  of  labor  by  an  employee  or  em¬ 
ployees  in  good  faith  because  of  abnormally  dangerous 
conditions  for  work  at  the  place  of  employment  of  such 
employee  or  employees  be  deemed  a  strike  under  this 
Act. 

There  is  nothing  in  the  National  Emergencies  provisions  of 
the  Act  which  alters  or  changes  this  statement  in  any  manner. 
The  controverted  sections  do  not  require  the  individual  em¬ 
ployee  to  render  labor  or  service  without  his  consent  nor  do  they 
make  the  quitting  of  his  labor  by  the  individual  employee  an 
illegal  act.  For  the  appellants  to  speak  of  “involuntary  servi¬ 
tude”  in  this  connection  is  to  attempt  to  confuse  the  Union  with 
the  individual  worker,  to  fail  to  differentiate  between  the  deci¬ 
sion  of  the  individual  employee  and  that  of  the  group  acting 
in  concert,  and  to  ignore  the  nature  of  the  action  brought  by  the 
Government. 

Not  a  syllable  in  the  cases  cited  by  the  appellants  bearing  on 
the  right  of  the  individual  worker  is  contrary  to  the  action  called 
for  under  Section  208.  And  the  Government  categorically 
states  that  it  is  not  requiring  any  individual  employee  to  render 
labor  without  his  consent. 

The  right  to  strike  is  not  an  absolute  one.  In  proper  cases 
it  may  be  enjoined.  This  is  such  a  case.  Were  the  right  to 
strike  one  which  could  not  be  enjoined,  no  purpose  would  have 
been  served  by  the  Congressional  enactment  of  the  Nojrris- 
LaGuardia  Act  (Act  of  March  23,  1932,  Ch.  90  [47  Stat.  7(^,  29 


i 

i 


•  .  *  •  •  •  * 

0  * 

•  ,  • 

'  40 

U.  S.  C.  101-115])  which  by  its  terms  forbade  the  issuance  of 
injunctions  to  prevent  strikes  in  enumerated  instances.  Unless 
injunctions  were  properly  issuable  to  halt  strikes,  that  Act  was 
a  useless  gesture. 

In  the  National  Emergencies  provisions  of  this  Act,  it  was 
provided  by  Section  208  (b)  as  follows: 

In  any  case,  the  provisions  of  the  Act  of  March  23, 

1932,  entitled  “An  Act  to  amend  the  Judicial  Code  and  to 

*  * 

define  and  limit  the  jurisdiction  of  courts  sitting  in 
equity,  and  for  other  purposes,”  shall  not  be  applicable. 

Thus,  the  effect  of  Section  208  was  clear.  It  simply  provided 
that,  whatever  might  be  the  effect  of  the  Norris-La  Guardia 
Act  in  precluding  the  injunction  of  strikes,  the  Norris-La 
Guardia  Act  would  not  be  applicable  in  this  situation.  So,  the 
grant  of  injunctions  in  the  set  of  facts  covered  by  this  section 
was  fitted  by  Congress  into  a  setting  in  which  Norris-La  Guardia 
had  absolutely  no  applicability.  So  considered,  the  relief 
sought  was  eminently  proper. 

The  contention  that  a  limitation  on  the  right  to  strike  con¬ 
travenes  the  First  or  Fifth  Amendment  (or,  in  the  case  of 
State  actions,  the  Fourteenth  Amendment)  was  considered  in 
Dorctiy  v.  Kansas,  272  U.  S.  306  (1926).  The  case  involved  a 
strike,  called  in  violation  of  State  statute,  to  compel  the  em¬ 
ployer  to  pay  a  disputed  wage  claim.  A  State  criminal  proceed- 
.  ing  followed,  and  it  was  asserted  that  the  action  was  barred  by 
the  Federal  Constitution.  The  Court  rejected  this  contention, 
stating,  per  Mr.  Justice  Brandeis  (272  U.  S.  at  311) : 

To  enforce  payment  by  a  strike  is  clearly  coercion. 
The  legislature  may  make  such  action  punishable  crim¬ 
inally,  as  extortion  or  otherwise.  Compare  People  v. 
Barondess,  16  N.  Y.  Supp.  436;  133  N.  Y.  649.  And  it 
may  subject  to  punishment  him  who  uses  the  power  or 
influence  incident  to  his  office  in  a  union  to  order  the 
strike.  Neither  the  common  law,  nor  the  Fourteenth 
Amendment,  confers  the  absolute  right  to  strike.  Com¬ 
pare  Aikens  v.  Wisconsin,  195  U.  S.  194,  204-5. 

In  a  previous  dissent  in  Duplex  Printing  Press  Co.  v.  Deering, 
254  U.  S.  443,  488  (1921),  Mr.  Justice  Brandeis  had  stated  his 
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view  that  the  legislature  might  constitutionally  limit  the  area 
of  industrial  conflict: 

All  rights  are  derived  from  the  purposes  of  the  society 
in  which  they  exist ;  above  all  rights  rises  duty  to  the 
community.  The  conditions  developed  in  industry 
may  be  such  that  those  engaged  in  it  cannot  continue 
their  struggle  without  danger  to  the  community.  But  it 
is  not  for  judges  to  determine  whether  such  conditions 
exist,  nor  is  it  their  function  to  set  the  limits  of  per¬ 
missible  contest  and  to  declare  the  duties  which  the  new 
situation  demands.  This  is  the  function  of  the  legisla¬ 
ture  which,  while  limiting  individual  and  group  rights  of 
aggression  and  defense,  may  substitute  processes  of  jus¬ 
tice  for  the  more  primitive  method  of  trial  by  combat. 

That  the  Congress  has  the  constitutional  power  to  limit  the 
right  to  strike  is  shown  by  the  anti-trust  actions  brought  against 
labor  because  of  strikes  or  agreements  to  strike  to  further  a 
monopoly.  Apex  Hosiery  Co.  v.  Leader,  310  U.  S.  469,  488 
(1940)  (“Whether  labor  organizations  and  their  activities  are 
wholly  excluded  from  the  Sherman  Act  is  a  question  of  statutory 
construction,  not  constitutional  power”);  United  Stated  v. 
Hutcheson,  312  U.  S.  219, 232  (1941)  (If  labor  were  to  “combine 
with  non-labor  groups!’  the  antitrust  law  would  be  applicable 
notwithstanding  the  Clayton  and  Norris-La  Guardia  Acts); 
Allen  Bradley  Co.  v.  Local  Union  No.  3,  325  U.  S.  797  (1945) 
(The  Court  sustained  an  injunction  which  forbade  peaceful 
striking  and  picketing  by  a  union  acting  in  its  own  interest, 
when  acting  in  combination  with  other  groups.) 

The  power  of  Congress  to  limit  the  right  to  strike  is  hlso 
demonstrated  by  United  States  v.  Petrillo,  332  U.  S.  1  (1946), 
which  upheld  the  constitutionality  of  the  Lea  Act.  That 
statute  made  it  a  crime  to  coerce  a  radio  broadcasting  licensee 
to  hire  unneeded  employees.  The  form  of  coercion  charged  in 
the  Petrillo  case  consisted  of  striking  and  picketing.  The  Cohrt 
considered  charges  that  the  statute  violated  the  First  and 
Thirteenth  Amendments  and  ruled  that  the  statute  did  not, 'on 
its  face,  violate  either  amendment. 

That  the  National  Emergencies  procedure  is  clearly  consti¬ 
tutional  is  shown  by  the  fact  that  the  Railway  Labor  Act,  which 
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provides  for  a  “cooling-off”  period  similar  to  that  incorporated 
into  this  Act  and  after  which  these  provisions  were  consciously 
modeled,  has  been  held  to  be  constitutional  and  actually  its 
constitutionality  has  been  so  well  accepted  that  little  attack  has 
been  made  upon  it.  The  Railway  Labor  Act  provides  for  a 
60-day  “cooling-off”  period  during  which  an  Emergency  Board 
appointed  by  the  President  is  to  inquire  into  the  facts  and  make 
the  facts  available  to  the  public  (45  U.  S.  C.  Sec.  160).  In  the 
first  Railway  Labor  Act  case,  Texas  &  New  Orleans  R.  Co.  v. 
Brotherhood  of  Railway  Clerks,  281  U.  S.  548,  565-567  (1930), 
the  Supreme  Court  clearly  implied  that  the  “cooling-off”  period 
was  a  judicially  enforceable  limitation  on  the  right  to  strike, 
stating: 

Another  definite  object  of  the  Act  of  1926  is  to  pro¬ 
vide,  in  case  of  a  dispute  between  a  carrier  and  its 
employees  which  has  not  been  adjusted  under  the  pro¬ 
visions  of  the  Act,  for  the  more  effectual  protection 
of  interstate  commerce  from  interruption  to  such  a 
degree  as  to  deprive  any  section  of  the  country  of 
essential  transportation  service.  (Section  10.)  In  case 
the  Board  of  Mediation  established  by  the  Act,  as  an 
independent  agency  in  the  executive  branch  of  the 
Government,  finds  that  such  an  interruption  of  inter¬ 
state  commerce  is  threatened,  that  Board  is  to  notify 
the  President,  who  may  thereupon  in  his  discretion 
create  an  emergency  board  of  investigation  to  report, 
within  thirty  days,  with  respect  to  the  dispute.  The 
Act  then  provides  that  “After  the  creation  of  such  board 
and  for  thirty  days  after  such  board  has  made  its  report 
to  the  President,  no  change,  except  by  agreement,  shall 
be  made  by  the  parties  to  the  controversy  in  the  condi¬ 
tions  out  of  which  the  dispute  arose.”  (Id.)  This  pro¬ 
hibition,  in  order  to  safeguard  the  vital  interests  of 
the  country  while  an  investigation  is  in  progress,  mani¬ 
festly  imports  a  legal  obligation.  The  Brotherhood 
insists,  and  we  think  rightly,  that  the  major  purpose  of 
Congress  in  passing  the  Railway  Labor  Act  was  “to 
provide  a  machinery  to  prevent  strikes.”  Section  10 
is  described  by  counsel  for  the  Brotherhood  as  “a  pro- 
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vision  limiting  the  right  to  strike/’  and  in  this  view  it 
is  insisted  that  there  “is  no  possible  question  that  Con¬ 
gress  intended  to  make  the  provisions  of  Section  10 
enforceable  to  the  extent  of  authorizing  any  coui^t  of 
competent  jurisdiction  to  restrain  either  party  to  the 
controversy  from  changing  the  existing  status  during  the 
sixty-day  period  provided  for  the  emergency  board.” 

The  provision  of  Section  10  is  to  be  read  in  connection 
with  the  qualification  in  subdivision  eighth  of  Section 
9  that  nothing  in  the  Act  shall  be  construed  to  require 
an  individual  employee  to  render  labor  without  j  his 
consent  or  as  making  the  quitting  of  service  by  an  indi¬ 
vidual  employee  an  illegal  act,  and  that  no  court  shall 
issue  any  process  to  compel  the  performance  by  an  indi¬ 
vidual  employee  of  labor  without  his  consent.  The 
purpose  of  this  limitation  was  manifestly  to  protect  the 
individual  liberty  of  employees  and  not  to  affect  pro¬ 
ceedings  in  case  of  combinations  or  group  action.  The 
denial  of  legal  process  in  the  one  case  is  significant  with 
respect  to  its  expected,  appropriate  use  in  the  other,  j 


In  France  Packing  Company  v.  Dailey,  166  F.  (2d)  751  (C^  C. 
A.  3d,  1948),  the  constitutionality  of  the  provision  in  the  War 
Labor  Disputes  Act  similar  to  the  above-discussed  provision 
in  the  Railway  Labor  Act  was  considered.  Section  8  (a)  (2) 
of  the  War  Labor  Disputes  Act  provides  that  employers  apd 
employees  must  continue  production  under  existing  conditions 
for  at  least  30  days  after  notice  of  a  labor  dispute  is  given. 
This  case  was  brought  by  an  employer  against  employees  wfro 
violated  the  30-day  limitation.  The  employees  charged  that 
the  statute  violated  the  Thirteenth  Amendment.  The  Coprt 
held  that  the  limitation  on  the  right  to  strike  does  not  partake 
of  involuntary  servitude,  and  distinguished  between  restriction 
on  individual  action  of  a  worker  in  quitting  his  job  and  con¬ 
certed  action  by  employees  to  win  a  point  from  management. 
The  language  quoted  above  from  the  Railway  Clerks  case  wgs 
quoted  with  approval.  The  Court  concluded: 


In  brief,  the  restricted  limitation  of  the  right  to  strike, 
in  this  Act,  refers  to  circumstances  involving  a  continu¬ 
ing  master  and  servant  relationship.  There  is  no  in- 
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volvement  here  with  the  distinct — and  unquestioned — 
right  of  the  worker  to  quit  his  job  or  the  right  of  the  em¬ 
ployer  to  discharge  him  for  cause.  In  this  situation  we 
fail  to  see  any  true  constitutional  question  in  this  case, 
(p.  754). 

A  similar  conclusion  was  reached  with  regard  to  the  “cooling- 
off”  period  provided  in  the  War  Labor  Disputes  Act  in  the  case 
of  Hamilton  v.  National  Labor  Relations  Board,  160  F.  (2d) 
465  (C.  C.  A.  6th,  1947),  the  Court  holding  that  the  employees 
were  not  thereby  deprived  of  constitutional  rights.  The  Court 
there  stated  (p.  470) : 

The  construction  which  we  give  to  the  provisions  of 
the  Act  that  the  employees  shall  continue  production, 
namely,  that  employees  are  not  permitted  to  cease  work 
during  the  30-day  cooling-off  period,  does  not  violate 
any  constitutional  rights  when  considered  as  an  incident 
of  the  exercise  by  Congress  of  its  war  powers  in  further¬ 
ance  of  the  war  effort. 

In  Wilson  v.  New,  243  U.  S.  332,  359  (1917),  the  Supreme 
Court  in  declaring  valid  a  statute  establishing  an  8-hour  day 
for  employees  of  carriers  in  interstate  commerce,  indicated  that 
a  provision  for  compulsory  arbitration  would  have  been  con¬ 
stitutional.  The  Court  stated: 

Being  of  the  opinion  that  Congress  had  the  power  to 
adopt  the  act  in  question,  whether  it  be  viewed  as  a 
direct  fixing  of  wages  to  meet  the  absence  of  a  standard 
on  that  subject  resulting  from  the  dispute  between  the 
parties  or  as  the  exertion  by  Congress  of  the  power  which 
it  undoubtedly  possessed  to  provide  by  appropriate  legis-  . 
lation  for  compulsory  arbitration — a  power  which  in¬ 
evitably  resulted  from  its  authority  to  protect  interstate 
commerce  in  dealing  with  a  situation  like  that  which 
was  before  it — we  conclude  that  the  court  below  erred 
in  holding  the  statute  was  not  within  the  power  of 
Congress  to  enact  and  in  restraining  its  enforcement  and 
its  decree  therefore  must  be  and  it  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  the  bill. 
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The  federal  power  to  invoke  the  injunctive  process  to  halt 
strikes  affecting  the  public  at  large  exists  even  apart  frbm 
statute.  The  landmark  case  in  this  field  is  In  re  Debs,  158  Ui  S. 
564  (1895). 

The  following  language  from  the  opinion  in  the  Debs  case 
bears  quotation  since  the  Court  was  addressing  itself  to  a  prob¬ 
lem  which  is  strikingly  similar  to  that  to  which  the  National 
Emergencies  procedure  is  directed: 

As,  under  the  Constitution,  power  over  interstate  com¬ 
merce  and  the  transportation  of  the  mails  is  vested  in 
the  national  government,  and  Congress  by  virtue  of  such 
grant  has  assumed  actual  and  direct  control,  it  follows 
that  the  national  government  may  prevent  any  unlaw¬ 
ful  and  forcible  interference  therewith.  But  how  shall 
this  be  accomplished?  Doubtless,  it  is  within  the 
competency  of  Congress  to  prescribe  by  legislation  that 
any  interference  with  these  matters  shall  be  offences 
against  the  United  States,  and  prosecuted  and  punished 
by  indictment  in  the  proper  courts.  But  is  that  the  only 
remedy?  Have  the  vast  interests  of  the  nation  in  inter¬ 
state  commerce,  and  in  the  transportation  of  the  mails, 
no  other  protection  than  lies  in  the  possible  punishment 
of  those  who  interfere  with  it?  To  ask  the  question  is 

to  answer  it.  *  *  *  (p.  581).  j 

***** 

*  *  #  The  entire  strength  of  the  nation  may  be  used 
to  enforce  in  any  part  of  the  land  the  full  and  free  exer¬ 
cise  of  all  national  powers  and  the  security  of  all  rights 
entrusted  by  the  Constitution  to  its  care.  The  strong 
arm  of  the  national  government  may  be  put  forth  tb 
brush  away  all  obstructions  to  the  freedom  of  interstate 
commerce  or  the  transportation  of  the  mails.  If  the 
emergency  arises,  the  army  of  the  Nation,  and  all  its 
militia,  are  at  the  service  of  the  Nation  to  compel  obedi¬ 
ence  to  its  laws.  (p.  582) . 

***** 

*  *  *  Grant  that  any  public  nuisance  may  be  forci¬ 
bly  abated  either  at  the  instance  of  the  authorities,  or 
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by  any  individual  suffering  private  damage  therefrom, 
the  existence  of  this  right  of  forcible  abatement  is  not 
inconsistent  with  nor  does  it  destroy  the  right  of  appeal 
in  an  orderly  way  to  the  courts  for  a  judicial  determina¬ 
tion,  and  an  exercise  of  their  powers  by  writ  of  injunc¬ 
tion  and  otherwise  to  accomplish  the  same  result.  *  *  * 
(p.  582). 

*  *  *  *  # 

*  *  *  the  right  to  use  force  does  not  exclude  the 
right  of  appeal  to  the  courts  for  a  judicial  determination 
and  for  the  exercise  of  all  their  powers  of  prevention. 
Indeed,  it  is  more  to  the  praise  than  to  the  blame  of  the 
government,  that,  instead  of  determining  for  itself  ques¬ 
tions  of  right  and  wrong  on  the  part  of  these  petitioners 
and  their  associates  and  enforcing  that  determination  by 
the  club  of  the  policeman  and  the  bayonet  of  the  soldier, 
it  submitted  all  those  questions  to  the  peaceful  determi¬ 
nation  of  judicial  tribunals,  and  invoked  their  considera¬ 
tion  and  judgment  as  to  the  measure  of  its  rights  and 
powers  and  the  correlative  obligations  of  those  against 

whom  it  made  complaint  *  *  *  (p.583). 

*  *  #  *  * 

We  do  not  care  to  place  our  decision  upon  this  ground 
alone.  Every  government,  entrusted,  by  the  very  terms 
of  its  being,  with  powers  and  duties  to  be  exercised  and 
discharged  for  the  general  welfare,  has  a  right  to  apply 
to  its  own  courts  for  any  proper  assistance  in  the  exer¬ 
cise  of  the  one  and  the  discharge  of  the  other,  and  it  is 
no  sufficient  answer  to  its  appeal  to  one  of  those  courts 
that  it  has  no  pecuniary  interest  in  the  matter.  The 
obligations  which  it  is  under  to  promote  the  interest  of 
all,  and  to  prevent  the  wrongdoing  of  one  resulting  in 
injury  to  the  general  welfare,  is  often  of  itself  sufficient 
to  give  it  a  standing  in  court.  *  *  *  (p.  5S4). 

***** 

It  is  obvious  from  these  decisions  that  while  it  is  not 
the  province  of  the  government  to  interfere  in  any  mere 
matter  of  private  controversy  between  individuals,  or  to 
use  its  great  powers  to  enforce  the  rights  of  one  against 


another,  yet,  whenever  the  wrongs  complained  of  are 
such  as  affect  the  public  at  large,  and  are  in  respect  of 
matters  which  by  the  Constitution  are  entrusted  to  the 
care  of  the  Nation,  and  concerning  which  the  Nation 
owes  the  duty  to  all  the  citizens  of  securing  to  them 
their  common  rights,  then  the  mere  fact  that  the  gov¬ 
ernment  has  no  pecuniary  interest  in  the  controversy  is 
not  sufficient  to  exclude  it  from  the  courts,  or  to  prevent 
it  from  taking  measures  therein  to  fully  discharge  those 
constitutional  duties.  *  *  *  (p.  586). 


The  Debs  case  has  never  been  overruled  and  its  vitality  cannot 
be  questioned. 

The  Government  also  submits  that  the  constitutional  issues 
raised  in  this  case  were  conclusively  disposed  of  by  the  Supreme 
Court  in  the  first  United  Mine  Workers  case.  That  those 
questions  were  seriously  urged  upon  the  Court  is  evident  from 
the  briefs  that  were  filed,4  and  that  the  Court  took  note  thereof 
is  indicated  by  the  verbatim  quotation  in  its  opinion  of  the 
grounds  offered  in  the  District  Court  in  support  of  appellants’ 
motion  to  vacate  the  rule  to  show  cause  on  plaintiff’s  applica¬ 
tion  for  contempt,  one  of  said  grounds  being: 

The  Temporary  Restraining  Order  is  beyond  the 
jurisdiction  of  this  Honorable  Court  and  therefor^  void 
because  it  contravenes  the  First,  Fifth,  and  Thirteenth 
Amendments  to  the  Constitution  of  the  United  Sitates. 
(330  U.  S.  at  268,  n.  14). 

The  Supreme  Court’s  ruling  on  those  issues  appears  to  be  com¬ 
prehended  in  the  final  paragraph  of  the  Chief  Justice’s  opinion: 

We  have  examined  the  other  contentions  advanced 
by  the  defendants  but  have  found  them  to  be  without 
merit.  The  temporary  restraining  order  and  the  pre¬ 
liminary  injunction  were  properly  issued,  and  the 
actions  of  the  District  Court  in  these  respects  are 
affirmed.  (330  U.  S.  at  307) . 

4  The  argument  in  the  brief  for  appellants  in  the  Supreme  Court  an  the 
first  United  Mine  Workers  ease  was  divided  into  seven  points.  Point  II 
(pages  43-54)  was  headed.  “The  restraining  orders  were  void  because  they 
contravened  the  Constitution  of  the  United  States.” 
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Concededly  the  Labor  Management  Relations  Act,  1947,  was 
not  involved  in  that  case.  The  only  pertinent  emergency  stat¬ 
ute  (the  War  Labor  Disputes  Act)  did  not  affirmatively  author¬ 
ize  the  judicial  injunction  of  strikes,  although  it  provided  crim¬ 
inal  sanctions  for  participation  therein.  A  factual  difference 
also  lies  in  the  employer-employee  relationship  between  the 
United  States  and  the  mine  workers  held  by  virtue  of  the  latter 
Act  to  exist  in  the  first  United  Mine  Workers  case,  which  rela¬ 
tionship  is  not  present  in  the  case  at  bar. 

But  those  differences,  it  is  submitted,  do  not  affect  the  essence 
of  the  constitutional  issues.  If  the  injunction  of  strikes  in 
plants  or  mines  covered  by  the  War  Labor  Disputes  Act  did 
not  contravene  the  Constitution,  neither  does  the  temporary 
restraint  of  strikes  in  “National  Emergencies”  situations  com¬ 
prehended  by  the  Labor  Management  Relations  Act,  1947. 
Similarly  as  regards  the  factual  difference  that  under  the  War 
Labor  Disputes  Act  the  United  States  stood  in  the  relationship 
of  an  employer  to  the  mine  workers.  No  one  can  question  the 
observation  by  Mr.  Justice  Frankfurter,  in  his  opinion  in  the 
first  U nited  Mine  W orkers  case,  that  “the  public  interest  *  *  * 
may  be  jeopardized  just  as  much  whether  an  essential  industry 
continued  under  private  control  or  has  been  temporarily  seized 
by  the  Government.”  (330  U.  S.  at  315) . 

In  summary,  it  is  clear  that  the  National  Emergencies  pro¬ 
cedures  of  the  Labor  Management  Relations  Act,  1947 — di¬ 
rected  as  they  are  against  concerted  action  of  organizations  and 
not  against  individual  action  of  individual  employees,  and  in¬ 
voked  in  a  setting  of  imminent  peril  to  the  nation — violate  no 
inhibition  in  any  of  the  amendments  to  the  Constitution  and 
are  entitled  to  articulation  by  the  courts. 

There  remains  for  consideration  only  the  further  suggestion, 
seemingly  but  half-heartedly  advanced  by  appellants,  that  the 
Act  vests  the  federal  courts  with  nonjudicial  powers  and  is 
therefore  void  under  Article  III  of  the  Constitution  (Appel¬ 
lants’  Brief,  p.  47).  The  United  States  submits  that  merely  to 
state  the  argument  is  to  answer  it.  The  Act  in  no  wise  confers 
powers  other  or  greater  than  those  traditionally  and  historically 
vested  in  courts  of  equity.  The  judicial  finding  of  the  effects 
of  a  strike,  including  the  finding  that  it  “will  imperil  the  na- 
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tional  health  or  safety’  (Section  208-  (a)),  is  established  only 
as  the  statutory  prerequisite  to  the  assumption  by  the  court 
of  jurisdiction.  In  re  Debs,  158  U.  S.  564  (1895),  declared  that 
“the  jurisdiction  of  courts  to  interfere  in  such  matters  by  in¬ 
junction  is  one  recognized  from  ancient  times  and  by  indubi¬ 
table  authority”  (p.  599).  In  this  respect,  therefore,  the  Act 
does  no  more  than  reinstate  the  basic  principle  of  the  Debs 
case,  freed  from  intervening  legislative  limitations  and  restric¬ 
tions.  Cf.  opinion  by  Mr.  Justice  Frankfurter  in  the  first 
United  Mine  Workers  case,  330  U.  S.  at  315. 

'  j 

VI  j 

The  petition  for  appeal  in  Case  No.  9860  should  be  denied.  I  The 
appeal  in  Case  No.  9944  should  be  dismissed  for  mootness 

i 

I 

In  addition  to  the  principal  appeal  taken  from  the  judgments 
and  sentences  for  contempt  (Case  No.  9943),  the  Union  and 
John  L.  Lewis  have  also  petitioned  for  the  allowance  of  a  special 
appeal  (Case  No.  9860)  from  the  orders  of  the  District  Qourt 
(1)  entered  April  3,  1948,  granting  an  ex-parte  temporary  re¬ 
straining  order  against  appellants,  (2)  entered  April  21,  1948, 
denying  the  motion  of  appellants  to  dissolve  and  vacate  the 
temporary  restraining  order,  and  (3)  entered  April  21,  1948, 
granting  a  preliminary  injunction  (See  J.  A.  172).  This  peti¬ 
tion  duplicates  an  appeal  purportedly  taken  as  of  right  (J.  A. 
178)  and  designated  as  Case  No.  9944. 

The  allowance  of  said  special  appeal  is  discretionary  under 
the  provisions  of  Title  17,  District  of  Columbia  Code  (1940 
edition )  Section  17-101.  This  Court  has  not  yet  either  granted 
or  denied  the  petition  for  the  allowance,  but  by  order  dated 
November  9, 1948,  has  directed  that  it  be  set  down  for  argument 
with  Cases  Nos.  9943  and  9944. 

The  United  States  submits  that  the  petition  in  Case  No. 
9860  should  be  denied,  and  that  the  appeal  in  Case  No.  9944 
should  be  dismissed  for  mootness. 

With  respect  to  the  temporary  restraining  order  of  April  3, 
that  order  was  merged  into  the  preliminary  injunction  granted 
on  April  21.  Once  the  preliminary  injunction  was  issued,  the 
restraining  order  expired  and  no  longer  was  an  order  upon  which 
relief  might  be  granted. 


I 

j 
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With  respect  to  the  order  denying  the  motion  to  dissolve  and 
vacate  the  temporary  restraining  order,  that  motion  was  irrev¬ 
ocably  tied  up  with  the  temporary  restraining  order.  Once 
the  preliminary  injunction  was  issued,  the  temporary  restrain¬ 
ing  order  no  longer  existed  and  the  motion  to  vacate  and  dis¬ 
solve  it  became  an  abstraction,  presenting  no  real  issue  for  this 
Court  to  decide. 

With  respect  to  the  granting  of  the  injunction  itself  on  April 
21,  that  injunction  was  in  all  respects  discharged  by  order  of 
the  District  Court  entered  on  June  23  (J.  A.  204).  By  virtue 
of  the  discharge  of  the  injunction,  the  Union  and  John  L.  Lewis 
have  been  freed  from  restraint  and  there  is  no  further  relief 
which  this  Court  may  give  them  in  respect  thereto. 

It  is  therefore  clear  that  every  element  comprehended  within 
Cases  No.  9860  and  9944  has  been  rendered  moot  and  inappro¬ 
priate  for  further  action.  Under  such  circumstances  the  peti¬ 
tion  for  allowance  of  a  special  appeal  in  Case  No.  9860  should 
be  denied  and  the  appeal  in  Case  No.  9944  should  be  dismissed. 
Montgomery  Ward  &  Co.  Inc.  v.  United  States,  326  U.  S.  690 
(1945) ;  Mills  v.  Green,  159  U.  S.  651  (1895) ;  Commercial  Cable 
Co.  v.  Burleson,  250  U.  S.  360  (1919) ;  United  States  v.  Ham¬ 
burg- American  Co.,  239  U.  S.  466  (1916) ;  American  Book  Co.  v. 
State  of  Kansas,  ex  rel.  Nichols,  193  U.  S.  49  (1904) ;  Browrdow 
v.  Schwartz,  261  U.  S.  216  (1923);  United  States  v.  Alaska 
Steamship  Co.,  253  U.  S.  113  (1920) ;  Dakota  Coal  Co.  v.  Fraser, 
267  Fed.  130  (C.  C.  A.  8th,  1920) ;  Cover  v.  Schwartz,  133  F.  (2d) 
541  (C.  C.  A.  2d,  1942) ;  Glass  v.  I  ekes,  71  App.  D.  C.  60, 107  F. 
(2d)  259  (1939) ;  Spreckels  Sugar  Co.  v.  Wiskard,  75  App.  D.  C. 
44,  131  F.  (2d)  12  (1941). 

CONCLUSION 

A 

In  these  proceedings  the  Government  acted  to  bring  to  an 
end  a  strike  in  the  bituminous  coal  industry,  which,  if  per¬ 
mitted  to  continue,  would  have  paralyzed  the  national  economy. 
From  the  record  it  is  starkly  clear  that  the  health  and  safety  of 
the  United  States  were  imperiled  by  the  strike  which  necessi¬ 
tated  the  institution  of  these  proceedings.  In  the  face  of  this 
critical  situation,  the  Government  invoked  the  emergency  sec- 
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tions  of  the  Act  so  that  the  strike  might  be  brought  to  an  end 
and  the  nation’s  welfare  safeguarded.  j 

In  disobeying  the  restraining  order  issued  by  the  trial  court, 
the  Union  and  John  L.  Lewis,  as  its  President,  engaged  in  a 
course  of  conduct  which  was  wilful,  wrongful  and  deliberate, 
and  was  contemptuous  of  the  federal  judiciary.  Beyond  ques¬ 
tion,  the  fines  imposed  upon  the  appellants  were  fully  warranted 
by  the  facts  which  constituted  the  violations  and  should  stand. 

The  objections  raised  by  appellants  to  the  constitutionality  of 
the  emergency  provisions  of  the  Act  are  without  merit.  [The 
sections  involved  do  not  infringe  upon  the  rights  guaranteed  by 
the  Constitution  and  are  reasonable  and  equitable  in  all 
particulars.  j 

In  Case  No.  9943  the  judgments  and  sentences  as  and;  for 
criminal  contempt  should  be  affirmed.  j 

B 

In  Case  No.  9860  the  petition  for  allowance  of  a  special  appeal 
should  be  denied,  and  in  Case  No.  9944  the  appeal  should  be 
dismissed  for  mootness.  j 

Respectfully  submitted.  j 

H.  G.  Morison,  j 

Assistant  Attorney  General. 
Joseph  M.  Friedman,  'j 

Special  Assistant  to  the  Attorney  General . 
Samuel  K.  Abrams, 

Roscoe  L.  Barrow, 

Jess  H.  Rosenberg, 
Attorneys ,  Department  of  Justice. 
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APPEALS  FROM  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  DISTRICT 
OF  COLUMBIA 


Appellants  herein  reply  to  the  contentions  of  the  appellee. 
The  points  as  numbered  herein  correspond  to  those  as  num¬ 
bered  in  appellee’s  brief.  \ 
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ARGUMENT 

L  Appellants  were  not  legally  bound  to  obey  the  tem¬ 
porary  restraining  order. 

Government's  reliance  upon  United  States  v.  United  Mine 
Workers  of  America,  330  U.  S.  258,  and  the  quotation 
therein  from  Howat  v.  Kansas,  258  U.  S.  181,  189-90  (Ap¬ 
pellee’s  brief,  11,  14-16),  to  sustain  its  position  of  appel¬ 
lant’s  required  obedience  to  the  temporary  restraining  or¬ 
der,  is  wholly  without  merit.  A  comparison  of  the  in¬ 
volvements  in  the  former  United  States  v.  United  Mine 
Workers  of  America  case,  supra,  and  those  in  the  instant 
case,  conclusively  demonstrates  the  inapplicability  of  the 
former  decision  to  the  case  now  under  consideration. 

The  former  case  concerned  a  declaratory  judgment  in 
regard  to  defendants’  right  to  terminate,  by  unilateral  ac¬ 
tion,  the  contract  which  had  been  entered  into  between  the 
Union  and  Sacretary  of  the  Interior  Krug.  On  Novem¬ 
ber  15,  1946,  “the  union,  by  John  L.  Lewis,  notified  Sec¬ 
retary  Krug  that  ‘Fifteen  days  having  now  elapsed  *  *  * 
the  United  Mine  Workers  of  America  *  *  *  hereby  terminates 
said  Krug-Lewis  Agreement  as  of  12  o’clock  P.  M.,  Mid¬ 
night,  Wednesday,  November  20,  1946.’  ”  (330  U.  S.  265). 

On  November  18 — two  days  before  the  date  set  for  termin¬ 
ation  of  the  Agreement — Government  sought  and  obtained 
a  temporary  restraining  order  restraining  defendants  “from 
continuing  in  effect  the  notice  of  November  15”.  Therein 
the  Supreme  Court  declared  that  the  injunction  was  issued 
for  “the  purpose  of  preserving  existing  conditions”  until 
there  could  be  an  adjudication  of  the  issue  of  Union’s  right 
to  terminate  that  Agreement. 

In  the  former  case  the  injunction  was  ancillary  to  the 


main  proceeding,  and  Government  insisted,  and  the  trial 
court  declared,  that  the  purpose  of  the  order  was  not  to  tell 
the  miners  that  “they  cannot  strike”.1 

(See  Appellants’  brief  in  the  instant  case,  footnote  49,  p. 
67) .  There  can  be  no  equivocation  that  in  the  instant  case, 
the  Government,  in  instituting  its  injunctive  proceeding 
and  the  court  in  issuing  its  injunctive  process  consonant 
with  Government’s  request  that  the  Court 

“Order  the  said  Union  *  *  *  to  instruct  all  members 
of  the  said  Union  *  *  *  to  cease  the  said  strike  and 
to  return  to  their  employment  forthwith  *  I* 

(J.  A.  15),  | 


sought  to  accomplish  production  of  coal  through  enforced 
and  involuntary  labor  and  to  deprive  appellants  and  the 
coal  miners  involved-  of  the  rights  of  free  speech,  picketing, 
peaceful  assemblage,  as  well  as  to  deny  them  vested  and 
valuable  contractual  rights.  The  instant  case  had  for  its 
principal  object,  as  declared  by  the  District  Court,  “that 
the  miners  go  back  to  work”.*  I 


Appellants  reiterate  that  in  the  Howat  case,  the  Court’s 
jurisdiction  existed  independent  of  the  statute  invplved 
therein  and  attacked  as  unconstitutional,  whereas  in  the 
instant  case  the  Court’s  jurisdiction  is  dependent  upon  the 
national  emergencies  provision  nf  the  Labor  Management 
Relations  Act  of  1947,  and  particularly  Section  208  thereof, 
which  appellants,  in  their  original  brief,  have  demonstrat¬ 


ed  to  be  unconstitutional.  In  that  brief  appellants 


have 


»  Both  the  former  case  and  the  instant  one  were  prosecuted  in  the  Dis¬ 
trict  Court  of  the  United  States  for  the  District  of  Columbia,  and  id  both 
cases  District  Judge  T.  Alan  Goldsborough  was  the  presiding  jurist,  i 

*  See  J.  A.  351,  where  the  District  Court  declared  that  if  the  national 
health  end  safety  “was  imperiled  by  the  walkout  they  ( the  miners)  would  have 
to  go  back  to  the  mines.”  (Italics  supplied). 


i 

i 

I 

i 
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likewise  demonstrated  that  the  temporary  restraining 
order  of  April  3,  1948,  directed  both  affirmative  and  nega¬ 
tive  conduct  which  was  violative  of  the  rights  guaranteed 
by  the  First,  Fifth  and  Thirteenth  Amendments  to  the 
Federal  Constitution. 

The  power  of  federal  courts  to  punish  for  contempt  of 
their  authority  is,  by  statute,  restricted  to  disobedience  of 
“any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts.”  (Italics  supplied).  36  Stat.  1163,  28 
U.  S.  C.  A.  385.  A  temporary  restraining  order  issued 
by  a  federal  court,  pursuant  to  a  statute  void  because  it 
empowered  a  court  to  command  conduct  in  contravention 
of  basic  law,  could  not  be  said  to  be  a  “lawful  order”. 
Government’s  position  that  obedience  to  the  temporary 
restraining  order  of  April  3  was  required,  must  be  consid¬ 
ered  in  the  light  of  Government’s  complaint  in  the  con¬ 
tempt  proceedings  that  the  Court’s  order  to  appellants 
that  they  order  the  miners  to  return  to  work  had  been  dis¬ 
obeyed.  The  Court’s  order  was  not  merely  that  the  status 
quo  be  maintained,  but  that  a  preexisting  condition  be  ac¬ 
complished  through  appellants’  ordering  the  miners  to  re¬ 
sume  their  employment.  To  sustain  Government’s  po¬ 
sition  that  obedience  was  required  is  to  say  that  Congress 
may  empower  federal  district  courts  to  order  conduct 
wholly  violative  of  fundamental  law — and  even  more — 
without  notice  and  without  hearing.  No  plainer  usurpa¬ 
tion  of  judicial  power  is  conceivable  than  an  assumed  juris¬ 
diction  to  determine  jurisdiction,  by  which  a  court  may 
compel,  under  threat  of  fine  and  imprisonment,  acts  and 
conduct  violative  of  the  Constitution,  to  which  the  courts 
themselves  owe  their  existence,  power  and  authority.  The 
assumption  of  jurisdiction  for  such  purpose  does  not  attain 


even  the  status  of  the  frivolous  assertion  of  jurisdiction 
condemned  in  the  former  case  of  United  States  v.  United 
Mine  Workers  of  America,  supra . 


If,  as  Government  contends,  obedience  to  the  writ  was 
required  pending  determination  of  the  constitutionality 
both  of  the  statutory  provisions  involved  and  the  conduct 


commanded  to  be  performed  by  the  writ,  regardless  of  the 

i 

validity  thereof  and  regardless  of  its  requirements  of 
unconstitutional  conduct,  then  federal  courts  have  been  ac¬ 
corded  a  position  where  judicial  power  transcends  the  Con¬ 


stitution  itself.  The  appellants  submit  that  such  is  not 
and  may  not  be  the  law.  In  a  recent  case  ( Ex  parte 
Henry,  215  S.  W.  (2)  588,  595,  22  LRRM  2592,  2598;  de¬ 
cided  October  13,  1948),  wherein  individuals  had  been 
held  guilty  of  contempt  for  violating  a  temporary  injunc¬ 
tion,  the  Texas  Supreme  Court  discharged  them  from  cus¬ 


tody  declaring: 


“So  long  as  the  fundamental  law  guarantees  the 
right  of  a  citizen  to  do  a  given  act,  that  act  cannot 
be  effectually  condemned  either  by  statute  or  by  ju¬ 
dicial  decree.”  (Italics  supplied). 


If  obedience  is  required  to  void  decrees — void  because 
unconstitutional — what  boots  it  that  ultimately  the  decree 
be  held  unconstitutional  and  void,  if  meanwhile  compliance 
is  required?  To  accord  constitutionality  to  the  National 
Emergency  provisions  and  to  the  purported  power  vested 
thereunder  in  federal  district  courts  would  place  American 
laborers  in  a  position  where,  right  or  wrong,  they  are  to 
be  penalized.  If  such  be  declared  to  be  the  law,  properly 
may  it  then  be  said  by  American  citizens,  “Heads  the  Gov¬ 
ernment  wins,  tails  the  citizen  loses.” 
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II.  The  evidence  did  not  establish  appellants’  guilt  of  crim¬ 
inal  contempt. 

On  pages  17  to  22,  inclusive,  of  appellee’s  brief,  it  is 
argued  that  the  evidence  established  beyond  a  reasonable 
doubt  appellants’  guilt  of  criminal  contempt  for  violation 
of  the  temporary  restraining  order.  That  argument  ap¬ 
pellants  deny. 

To  characterize  the  February  2  letter  as  “ground  work” 
— as  the  Government  does — is  to  ignore  the  fact  that  the 
1947  Agreement  required  settlement  of  the  subject  matter 
of  the  letter  “by  the  full  use  of  free  collective  bargain¬ 
ing”.  (J.  A.  34).  The  gist  of  Government’s  arguments 
is  that  the  letter  of  March  12  was  a  signal  given  to  the  in¬ 
dividual  members  of  the  Union  that  they  walk  out  of  the 
pits;  but  Government  fails  to  direct  the  Court’s  attention 
to  the  concluding  paragraph  of  that  letter  which  reads: 

“Please  discuss  this  matter  with  your  Local 
Union  so  that  our  membership  may  be  fully  ad¬ 
vised.  You  will  later  hear  more  from  this  office 
on  this  subject.”  (J.  A.  104). 

This  quoted  language  concretely  disproves  that  the  com¬ 
munication  was  intended  as  a  signal.  Lewis’  direction 
that  the  matter  be  discussed  in  local  unions,  coupled  with 
the  final  sentence  of  the  letter,  indicating  further  com¬ 
munication  from  him,  negatives  any  intention  of  imme¬ 
diate  walk-out  by  Union  members.  Further,  as  pointed 
out  in  appellants’  original  brief,  no  consideration  was 
given  by  the  District  Court  to  the  circular  of  April  3,  sen* 
to  coal  miners  by  Lewis,  wherein  he  stated,  among  other 
things,  that  the  stoppage  of  work  was  for  determination 
by  individual  coal  miners,  and  that  “any  action  or  de 
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cision  which  you  may  now  care  to  take  continues  to  be  en- 
tirely  for  your  own  determination  without  obligation  of 
any  character  from  me  or  from  any  of  your  International 
Officers.”  j 

Not  only  did  the  District  Court  ignore  positive  and  af¬ 
firmative  evidence  which  conclusively*  refutes  Govern¬ 
ment’s  charge  that  the  Union  went  on  strike,  but  the  rec¬ 
ord  shows  unequivocally  that  the  District  Court’s  finding 
was  based  wholly  and  exclusively  on  suspicion.  This  is 
made  abundantly  clear  from  the  District  Court’s  statement, 
when  it  declared  the  letter  of  March  12,  to  be  “a  nod,  or  a 
wink,  or  the  use  of  a  code”  (J.  A.  365),  and  the  further 
statement  by  the  court  that  “the  decision  of  the  Court, 
of  course,  was  based  on  circumstantial  evidence;  circum¬ 
stantial  evidence  which  the  Court  then  and  now  consid¬ 
ers  conclusive.”  (J.  A.  381).  Mere  suspicion,  arising 
from  evidence  which  does  not  prove  the  actual  commis¬ 
sion  of  the  act  charged,  is  not  sufficient.  Wharton’s  Qrivi 
inal  Evidence,  Eleventh  Ed.,  Vol.  2,  section  922,  states  : 

“But  when  circumstantial  evidence  alone  is  re¬ 
lied  upon,  the  facts  and  circumstances  must  fopm  a 
complete  chain,  and  point  directly  and  unerringly 
to  the  accused’s  guilt.” 

This  principle  completely  harmonizes  with  that  enun¬ 
ciated  in  Gompers  v.  Buck’s  Stove  &  R.  Co.,  221  U.  S.  j  418, 
444,  55  L.  ed.  797,  807,  that  “in  proceedings  for  criminal 
contempt  the  defendant  is  presumed  to  be  innocent,  he  must 
be  proved  to  be  guilty  beyond  a  reasonable  doubt.”  Lewis’ 
proclamation  of  April  3,  that  the  work  stoppage  had  been 
determined  by  individual  coal  miners,  stands  unchallenged 
in  the  record  in  this  case.  The  Government  did  not  con- 
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elude  its  evidence  in  this  case  until  April  14  and  the  Court 
did  not  enter  its  Findings  of  Fact  (J.  A.  142)  until  April 
21,  so  that  Government  had  eighteen  (18)  days  following 
Lewis’  proclamation  to  prove  it  false  and  untrustworthy. 
Government’s  failure  to  offer  any  testimony  whatsoever 
in  contradiction  thereof  dissipates  completely  any  evi¬ 
dentiary  value  which  might  otherwise  be  attributed  to 
those  portions  of  the  March  12  letter  upon  which  Govern¬ 
ment  relies.  In  the  absence  of  any  substantial  evidence 
to  support  the  trial  court’s  factual  finding  of  Union’s  re¬ 
sponsibility  for  the  walkout,  reversal  by  the  appellate  court 
is  required.  U.  S.  V.  Kroger  Grocery  &  Baking  Co.,  163 
F.  (2)  168  (CCA,  7,  1947).  Appellants  assert  that  Gov¬ 
ernment’s  citations  of  Eastern  States  Retail  Lumber  Deai- 
ers’  Assn .  v.  U.  S.,  234  U.  S.  600,  and  Interstate  Circuit, 
Inc.,  v.  U.  S.,  306  U.  S.  208,  are  so  dissimilar  factually  as  to 
make  them  wholly  irrelevant  to  the  instant  situation. 

That  the  trial  court  must  have  been  dubious  of  its  factual 
finding  is  made  clear  when,  having  found  that  the  Union 
must  be  held  responsible  for  its  own  conduct,  it  then  de¬ 
clared  that  a  “Union  that  is  functioning  must  be  held 
responsible  for  the  mass  action  of  its  members.”  (J.  A. 
366).  Thereby  the  trial  court,  in  legal  effect,  held  that 
though  the  Union  was  without  fault,  it  was  responsible 
nevertheless,  for  the  mass  action  of  its  members.  These 
duplicitious  bases  for  holding  the  Union  liable  violates  me 
maxim  uAUegans  contraria  non  est  audiendus.”  Broovis 
Legal  Maxims  (9th  Ed.)  116.  An  appellate  court  de¬ 
nounced  such  duplicity  in  language  as  follows:  “And  a 
thousand  years  before  Justinian  the  attitude  of  primitive 
people  towards  duplicity  is  well  illustrated  by  the  fable  of 
Aesop  where  the  satyr  said  to  the  traveller:  ‘Be  off  with 
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you.!  I  will  have  no  part  with  a  man  who  can  blow  hot 
(to  warm  his  hands)  and  cold  (to  cool  his  pottage)  from 
the  same  mouth/  ”■  I 

,  I 

j 

And  Government,  in  its  brief  (pp.  20-21),  adopts  the 
same  pattern  of  duplicity.  On  page  20  it  argues  that  “It 
is  important  to  note  here  that,  without  regard  to  what  the 
officers  may  or  may  not  have  done,  the  Union  went  on 
strike”,  whereas  on  page  21  Government  argues  “In  the 
instant  case  the  Union  is  bound  by  its  own  acts  and  we  are 
not  concerned  with  holding  a  principal  responsible  for  the 

acts  of  his  agent.  j 

! 

Appellants  assert  that  the  doctrine  of  the  Coronado  cases 
discussed  in  appellants’  brief  recognizes  clearly  that  the 
Union  is  an  entity  separate  and  distinct  from  its  members, 
and  that  the  Union  as  such  an  entity  may  be  held  respon¬ 
sible  only  for  its  own  conduct  and  the  acts  of  its  agents 
which  may  be  legally  attributable  to  it.  When  it  is  con¬ 
sidered  that  the  Union  is  the  collective  bargaining  agent 
for  its  members,  imposition  of  liability  against  the  Union 
for  the  conduct  of  its  individual  members  effects  liability 
upon  an  agent  for  the  conduct  of  that  agent’s  principals. 
Appellants  repeat  that  the  doctrine  enunciated  by  the  trial 
court  and  urged  in  the  appellate  court  by  Government  was 
rejected  in  United  Mine  Workers  of  America  v.  Coronado 
Coal  Company,  259  U.  S.  344,  66  L.  ed.  975,  981.  Therein 

i 

it  was  argued  that  where  Union  officers  and  members, 
over  whom  the  Union  had  disciplinary  control,  in  the  course 
of  a  strike,  do  illegal  acts  in  furtherance  of  the  Union 
cause,  the  fact  that  the  Union  takes  no  affirmative  action 


* Keller  v.  Norfolk  &  Western  Railway  Co.,  113  W.  Va.  286,  292,  167 
3.  E.  448. 

I 

i 
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disapproving  what  they  have  done,  is  evidence  that  the 
acts  were  really  authorized  or  connived  in  by  the  Union 
and  therefore  done  in  behalf  of  the  Union  and  for  its 
benefit.  The  Supreme  Court,  in  rejecting  such  conten¬ 
tion,  said: 

“The  argument  of  counsel  *  *  *  is  that,  because 
the  national  body  had  authority  to  discipline  district 
organizations,  to  make  local  strikes  its  own,  and  to 
pay  their  cost,  if  it  deemed  it  wise,  the  duty  was 
thrust  on  it,  when  it  knew  a  local  strike  was  on, 
to  superintend  it  and  prevent  its  becoming  lawless 
at  its  peril.  We  do  not  conceive  that  such  respon¬ 
sibility  is  imposed  on  the  national  body.  *  *  *” 
(Italics  ours.  Idem,  259  U.  S.  344,  395). 

On  page  21  of  Government’s  brief,  it  asserts  that  the 
facts  reveal  the  guilt  of  both  appellants  so  far  as  contempt 
of  the  temporary  restraining  order  is  concerned;  and  on 
page  22  it  recites  the  facts  upon  which  its  assertion  is 
predicated.  Meticulously,  appellants  contend,  does  Gov¬ 
ernment  avoid  discussion  of  all  the  facts  in  the  instant 
record  upon  which  an  appraisal  of  appellants’  alleged  con¬ 
tempt  must  be  made. 

The  appellants  are  charged  herein  with  having  “know¬ 
ingly,  wilfully,  wrongfully,  and  deliberately  disobeyed  and 
violated”  certain  portions  of  the  temporary  restraining  or¬ 
der.  If  appellants  may  be  held  guilty  of  that  charge,  it 
»r  essential  that  their  conduct  in  relation  thereto  shall  have 
been  wilful.  In  United  States  v.  Murdock,  290  U.  S.  389, 
394,  the  Court  declared  that  where  a  wilful  failure  to  ob¬ 
serve  statutory  directions  is  a  penal  offense,  an  evil  mo¬ 
tive  is  a  constituent  element  of  the  crime.  The  same  is  ap¬ 
plicable  where  there  is  a  violation  of  a  Court  decree.  U.  S . 
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v.  Goldman,  277  U.  S.  229,  235.  Tested  by  this  principle, 
clearly  and  unequivocally  the  appellants  are  not  guilty  of 
contempt. 

Appellants  were  served  with  the  temporary  restraining 
order  about  noon  on  April  5.  Prior  to  Government’s  pe¬ 
tition  for  the  rule  in  contempt,  appellants  on  April  7  had 
already  sought  to  vacate  the  temporary  restraining  order 
and  had  requested  April  9  as  the  hearing  date  thereon. 
Actually,  this  motion  was  not  passed  upon  until  April!  21 
(J.  A.  90,  175).  Although  the  Court  issued  its  rule  in 
contempt  on  April  7,  the  Court  admitted  (J.  A.  262)  that 
it  would  probably  have  taken  until  about  April  8  for  the 
employees  to  return  to  work.  (J.  A.  262).  There  is!  no 
quarrel  with  Government’s  averments  that  Union’s  Secre¬ 
tary-Treasurer  Owens  testified  that  no  documents  were 
issued  between  April  3  and  April  12  on  which  later  date 
two  wires  (Exhibits  31  and  32)  were  dispatched.  But 
appellants’  alleged  wilful  conduct  may  not  be  tested  by 
this  testimony  standing  alone.  The  temporary  restrain¬ 
ing  order  required  that  Union  and  the  operators  and  as¬ 
sociations  signatory  to  the  1947  Agreement  negotiate  con¬ 
cerning  the  dispute,  pursuant  to  the  Agreement.  This 
was  precisely  what  Lewis  had  urged  in  his  letter  of  Janu¬ 
ary  20,  1948  (J.  A.  98)  to  Benjamin  Fairless  and  George 
M.  Humphrey.  That  such  negotiations  were  in  progress 
at  the  time  when  the  Rule  To  Show  Cause  was  issued,  is 

implicit  in  the  fact  that  Government,  in  its  petition  for 

! 

said  Rule,  did  not  contend  that  such  negotiations  were  not 
in  progress. 

And,  appellants  did  more. 

On  April  10  appellant  Lewis  met  with  Hon.  Joseph  W. 
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Martin,  Jr.,  Speaker  of  the  House  of  Representatives,  and 
Mr.  Ezra  Van  Horn,  Welfare  and  Retirement  Fund  Trus¬ 
tee,  at  which  meeting  it  was  mutually  agreed  by  Lewis 
and  Van  Horn  that  the  Honorable  Styles  Bridges  should  be 
selected  as  the  third  Trustee.  Acceptance  by  Bridges  of 
the  trusteeship  on  Saturday,  April  10,  was  followed  by  a 
meeting  of  the  Trustees  of  the  Fund  the  following  day, 
Sunday,  April  11,  and  that  meeting  and  another  meeting 
held  at  8:35  a.  m.,  on  Monday,  April  12,  resulted  in  a 
plan  by  the  Trustees  by  which  the  Pension  Fund  (which 
had  created  the  dispute  and  had  given  occasion  for  the 
walkout  by  the  individual  coal  miners)  was  activated  and 
immediately  thereupon  the  coal  miners  were  advised 
thereof  and  coal  production  was  resumed.  Wherein,  ap¬ 
pellants  inquire,  does  it  appear  from  this  detailed  conduct 
'  on  the  part  of  appellants  was  there  an  “evil  motive”  ?  The 
power  of  Federal  District  Courts  to  punish  for  contempt 
is  a  restricted  one,  and  this  restriction  has  been  judicially 
recognized  in  Matter  of  Michael,  326  U.  S.  224,  90  L.  ed. 
30,  32,  wherein  it  is  stated: 

“Not  very  long  ago  we  had  occasion  to  point  out 
that  the  Act  of  [March  2]  1831,  4  Stat.  487,  c  99, 
from  which  §  268  of  the  Judicial  Code  derives 
represented  a  deliberate  Congressional  purpose 
drastically  to  curtail  the  range  of  conduct  which 
Courts  could  punish  as  contempt.  Nye  v.  United 
States,  313  U  S  33,  44-48,  85  L  ed  1172,  1178- 
1180,  61  S.  Ct.  810.  True,  the  Act  of  1831  carries 
upon  its  face  the  purpose  to  leave  the  courts  ample 
power  to  protect  the  administration  of  justice  against 
immediate  interruption  of  its  business.  But  the 
references  to  that  Act’s  history  in  the  Nye  Case, 
supra,  reveal  a  Congressional  intent  to  safeguard 
constitutional  'procedures  by  limiting  courts,  ai 
Congress  is  limited  in  contempt  cases,  to  ‘ the  least 


possible  power  adequate  to  the  end  proposed  *  An¬ 
derson  v.  Dunn,  6  Wheat.  (US)  204,  231,  5  L  ed 
242,  248.  The  exercise  by  federal  courts  of  any 
broader  contempt  power  than  this  would  permitj  toe 
great  inroads  on  the  procedural  safeguards  of  the 
Bill  of  Rights,  since  contempts  are  summary  in 
their  nature,  and  leave  determination  of  guilt  to  a 
judge  rather  than  a  jury.  *  *  *”  (Italics  supplied). 

The  “end  proposed”  by  Government  in  the  institution  o^ 
its  injunctive  proceeding  and  by  the  Court  in  issuance  of 
the  April  3  restraining  order,  was  that  production  of 
coal  should  be  resumed.  The  appellants  accomplished  that 
“end  proposed”.  In  re  Rice,  181  F.  217,  228,  it  was  said: 

“No  one  can  be  punished  for  a  criminal  contempt 
unless  the  evidence  makes  it  clear  that  he  intended 
to  commit  it.  To  doubt  is  to  be  resolved  in  favor  of  - 
respondent.” 

I 

Quoted  with  approval  in  U.  S.  v.  Kroger  Grocery  &  Bak¬ 
ing  Co.,  163  F.  (2)  168,  173  (CCA  7,  1947). 

Emphatically,  it  may  not  be  said  that  appellants  are 
guilty  of  criminal  contempt.  It  may  not  be  said  that  ap¬ 
pellants’  purpose,  tested  in  the  light  of  their  conduct,  was 
“done  with  a  bad  purpose”.  Felton  v.  17.  S.,  96  U.  S.  699, 
24  L.  ed.  875.  ! 

Pronouncement  by  the  trial  court  of  its  doctrine  of 
Union  responsibility  for  mass  member  action  was  accom¬ 
plished  by  its  statement  that  it  was  a  novel  doctrine 
(J.  A.  365).  Thus  appellants  find  themselves  respon¬ 
sible  and  subjected  to  criminal  sanctions  for  alleged  viola¬ 
tion  of  a  judge-made  law  first  declared  when  sentence  is 
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imposed.  If  appellants  were  to  be  tried  for  a  criminal 
offense,  basis  therefor  should  have  been  established  law. 

It  is  submitted  that  the  finding  and  conclusion  that  ap¬ 
pellants  were  guilty  of  criminal  contempt  and  judgment 
imposing  the  fines  against  them  should  be  reversed,  set 
aside  and  held  for  naught. 

III.  Jurisdictional  and  'procedural  requirements  were  not 
satisfied. 

a.  Appellants  do  not  equivocate  with  Government  that 
a  dispute  existed  between  the  Union  and  operators  and 
associations  signatory  to  the  1947  Agreement.  Disagree¬ 
ment  occurs,  however,  in  Government’s  contention  that  the 
facts  of  this  case  definitely  fit  into  the  structure  of  the 
emergency  provisions.  Appellants  assert  that  such  con¬ 
tention  on  the  part  of  Government  is  challenged  by  state¬ 
ments  of  Government’s  counsel  found  in  the  record,  one 
of  which  is  quoted  on  page  49  of  appellants’  original  brief, 
and  another  in  the  following  language: 

“We  feel  that  it  is  appropriate  to  assume  that 
these  people,  like  good  American  citizens  through¬ 
out  our  land,  who  constantly  appeal  their  contro¬ 
versies  to  courts  of  law,  will  take  that  ruling  and 
abide  by  it  in  full,  and  for  that  reason,  your  Honor, 
and  for  the  reasons  that  I  have  pointed  out  in  de¬ 
scribing  this  machinery  which  Congress  set  up, 
which  seems  in  this  case,  at  this  posture,  not  ap- 
propidate  for  this  kind  of  a  controversy.  (J.  A. 
448-9).  (Italics  supplied). 

Government’s  brief  affords  no  response  in  explanation 
of  this  admission  which,  appellants  submit,  may  be  inter¬ 
preted  only  as  an  admission  that  the  dispute  is  not  one 


I 

I 


15  ! 

•  j 

I 

within  the  purview  of  the  National  Emergency  Provisions 
of  the  Labor  Management  Act  of  1947. 

\  J 

b.  Appellants  disagree  with  Government  that  the  com¬ 
plaint  “clearly  delineated  the  existence  of  a  strike.” 
Government’s  contention  that  the  facts  relating  to  the  strike 
were  supplied  by  Executive  Order  9939,  the  Board  of  In¬ 
quiry  Report  and  the  President’s  letter  to  the  Attorney 
General,  is  wholly  without  merit.  Examination  of  the 
Executive  Order  and  the  President’s  letter  (J.  A.  37,  38), 
like  Government’s  complaint  herein,  refers  merely  to  the 
term  “strike”.  Moreover,  these  instruments  can  serve  no 
purpose  other  than  to  evidence  compliance  with  the  prelim¬ 
inary  steps  required  by  the  National  Emergency  provisions. 
Such  was  the  position  of  Government  in  the  trial  of  the 
instant  cases  and  concurrence  therein  by  the  trial  court  is 
found  in  the  record  (J.  A.  252).  i 

“The  Court:  *  *  *  j 

“The  only  reason,  as  I  understand  it,  the  govern¬ 
ment  is  offering  these  various  documents  is  in  or¬ 
der  to  show  that  when  the  President  gave  the  order 
that  an  injunction  complaint  should  issue  that 
the  preliminary  steps  had  all  been  taken. 

“Mr.  Morrison:  That  is  right,  sir. 

“The  Court:  That  is  the  sole  purpose. 

“Mr.  Morrison:  That  is  right,  sir. 

“The  Court :  And  that  is  the  whole  purpose  that 
the  Court  considers.”  i 

j 

Prior  to  enactment  of  the  national  emergency  pro¬ 
visions  of  the  Labor-Management  Relations  Act  of  1947, 
curtailment  of  constitutional  rights  had  judicial  approval 
only  under  circumstances  of  such  a  nature  as  to  create  a 

i 
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clear  and  present  danger.  In  Schenck  V.  United  States , 
249  U.  S.  47,  52,  63  L.  ed.  470,  473,  the  court  said: 

“The  question  in  every  case  is  whether  the  words 
used  are  used  in  such  circumstances  and  are  of  such 
a  nature  as  to  create  a  clear  and  present  danger  that 
they  will  bring  about  the  substantive  evils  that  Con¬ 
gress  has  a  right  to  prevent.” 

Reiteration  of  that  rule  is  found  in  Thornhill  v.  Alabama, 
310  U.  S.  88,  84  L.  ed.  1093;  and  in  Bridges  v.  California, 
314  U.  S.  252,  86  L.  ed.  192,  wherein  Mr.  Justice  Black, 
speaking  for  the  Court,  said  that  if  judgments  curtail¬ 
ing  constitutional  rights  “can  be  justified  at  all,  it  must 
be  in  terms  of  some  serious  substantive  evil  which  they 
are  designed  to  avert”. 

Since  curtailment  of  basic  rights  is  inherent  in  the 
national  emergency  provisions  of  the  Act,  the  juridical 
test  of  “clear  and  present  danger”  is  necessarily  made  ap¬ 
plicable  to  these  statutory  provisions.  Schneider  v.  Irv¬ 
ington,  308  U.  S.  147, 161,  84  L.  ed.  155,  wherein  it  is  said : 

“*  *  *  Mere  legislative  preferences  or  beliefs  re¬ 
specting  matters  of  public  convenience  may  well 
support  regulation  directed  at  other  personal  ac¬ 
tivities,  but  be  insufficient  to  justify  such  as  dim¬ 
inishes  the  exercise  of  rights  so  vital  to  the  main¬ 
tenance  of  democratic  institutions.  *  *  *” 

And,  in  the  Bridges  case,  supra,  the  Court  emphasized 
that 


“*  *  *  the  likelihood,  however  great,  that  a  sub¬ 
stantive  evil  will  result  cannot  alone  justify  a  re¬ 
striction  upon  freedom  of  speech.  *  *  *  The  evil 
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itself  must  be  ‘substantial’,  *  *  *  it  must  be  serious’, 
*  *  *”  (Italics  supplied). 

j 

Under  such  judicial  requisites,  only  proof  which  stows 
a  “clear  and  present”  danger  could  suffice  in  the  issuance 
of  either  the  temporary  restraining  order,  the  imposition 
of  criminal  sanctions  in  the  contempt  case,  or  the  prelim¬ 
inary  injuncion.  No  affidavit  found)  in  Government’s 
brief,  or  in  the  record,  and  none  of  the  evidence  adduced 
before  the  trial  court  shows  any  “clear  and  present  danger” 
or  that  a  substantial  evil  is  present.  Appellants  in  their 
original  brief  have  negatived  even  the  contention  of  a 
threat,  or  likelihood  of  impediment,  to  national  health 
and  safety  when  it  is  considered  that  the  purpose  of  the 
Act  is  to  stay  a  strike  for  an  80-day  period.  How 
speculative,  how  meaningless  and  frivolous  are  the  con¬ 
tents  of  the  affidavits  and  the  testimony  of  Government 
witnesses  is  illustrated  by  their  admissions  that  they 
knew  of  no  consumers  whose  stockpiles  had  been  exhaust¬ 
ed  at  the  time  of  hearing,  which  was  approximately  a  month 
following  the  alleged  walkout. 

j 

In  appellants’  original  brief,  it  is  shown  that  the  terms 
“continued  suspension”,  “a  prolonged  stoppage”  and  like 
expressions  found  in  the  quoted  portions  of  affidavits  and 
excerpts  from  testimony  (Appellee’s  brief,  pp.  26-31)  are 
meaningless.  What  probative  value  may  be  placed  upon 
the  Johnson  affidavit  (Appellee’s  brief,  p.  28)  which  re¬ 
cites,  inter  alia,  that  as  of  March  29,  1948,  “Seven  rail¬ 
roads  had  less  than  10  days’  supply,  when  on  April  14,  as 
the  record  shows,  no  consumer’s  supply  had  been  exhausted? 

I 

In  an  appraisal  of  whether  there  is  a  present  and  clear 
danger  and  whether  Government  has  sustained  its  bur- 


i 
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den  of  showing  clearly  that  the  national  health  and  safety 
were  imperiled,  the  character  of  testimony  offered  by  Gov¬ 
ernment  becomes  pertinent.  The  witnesses  offered  by 
Government  spoke  of  matters  not  within  their  personal 
knowledge  and  based  not  upon  facts  but,  as  one  witness 
admitted,  upon  “certain  assumptions”.  (J.  A.  271).  We 
reiterate  that  only  upon  the  clearest  of  proof,  and  absent 
any  question  of  the  competency  of  testimony,  should  funda¬ 
mental  rights  such  as  are  involved  in  the  instant  case  be 
denied  even  for  a  temporary  period. 

Not  only  does  the  proof  fall  far  short  of  showing  a  clear 
and  present  danger  but  also  the  likelihood  that  within  the 
80-day  period  possible  under  the  statute  the  nation’s  health 
and  economy  would  have  been  imperiled. 

Only  upon  evidence  plainly  demonstrating  a  clear  and 
present  danger  to  correct  an  existing  substantive  evil  may 
it  be  said  that  jurisdiction  may  exist  in  the  district  court 
to  issue  either  a  temporary  restraining  order  or  the  pre¬ 
liminary  injunction,  or.  to  impose  fines  upon  appellants  for 
alleged  criminal  contempt.  Even  then  jurisdiction  could 
exist  only  to  regulate  but  not  deny  totally  the  right  to 
strike. 

c.  The  impropriety  of  the  issuance  of  the  preliminary 
injunction  is  evidenced  from  he  facts  discussed  in  appel¬ 
lants’  original  brief,  pages  62-65. 

d.  Appellants  urge  that  Rule  42(b),  Federal  Rules  of 
Criminal  Procedure,  as  amended,  contemplates  a  definite 
cleavage  between  civil  and  criminal  contempt;  and  the 
requirements  of  Rule  42  (b)  are  not  met  by  describing  the 
charges  in  the  petition  for  a  rule  to  show  cause  “as  and 
for  civil  and  criminal  contempt.” 
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IV.  The  amounts  of  the  fines  imposed  were  neither  war¬ 
ranted  nor  appropriate.  j 

Cases  cited  and  quoted  by  Government4  in  its  brief 
(pages  34  to  37  thereof) ,  to  justify  the  fines  imposed  upon 
appellants  are  not  apposite.  Such  cases  dealt  with  pun¬ 
ishment  for  criminal  proceedings.  A  contempt  proceed¬ 
ing,  even  when  denominated  as  criminal,  and  though  char¬ 
acterized  as  a  criminal  offense,  is  not  a  criminal  proceed¬ 
ing.  Such  distinction  is  noted  in  Myers  v.  United  States , 
264  U.  S.  95,  wherein  the  Federal  Government  contended 
(p.  98)  that  the  prosecution  for  contempt  is  a  criminal 
proceeding,  the  Supreme  Court  (p.  104)  declared: 

“While  contempt  may  be  an  offense  against  the 
law  and  subject  to  appropriate  punishment,  cer¬ 
tain  it  is  that  *  *  *  proceedings  to  punish  such;  of¬ 
fenses  have  been  regarded  as  sui  generis  and  not 
‘criminal  prosecutions'  within  the  Sixth  Amend¬ 
ment  or  common  understanding.” 

Reiteration  of  this  distinction  appears  in  Ex  Parte 
Grossman,  267  U.  S.  87,  117. 

! 

While  the  deterring  factor  urged  by  Government  to  sus¬ 
tain  the  excessive  fines  imposed  upon  appellants  may  be 
justified  through  the  medium  of  increased  punishments  in 
criminal  proceedings,  the  necessity  therefor  is  obviated 
in  contempt  situations  because  of  the  use  of  civil  sanc¬ 
tions. 

Nor  is  Government’s  position  that  the  fines  imposed  were 

4  Hopt  v.  Utah,  110  U.  S.  574;  Howard  v.  Fleming,  191  U.  S.  126,  136; 
Graham  v.  IF est  Virginia,  224  U.  S.  616,  623;  Moore  v.  Missouri,  159  U.  S.  673; 
McDonald  v.  Massachusetts,  180  U.  S.  31 1;  and  Carlesi  v.  New  York,  233 
L.  S.  51.  I 
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justified  because  of  “the  seriousness  of  the  situation  caused 
by  appellants’  acts”  a  sound  one.  Punishments  for  con¬ 
tempt  are  for  the  protection  of  the  Court  and  in  vindica¬ 
tion  of  its  authority,  rather  than  for  the  protection  of 
those  who  suffer  or  may  suffer  incidental  injury  as  a  re¬ 
sult  of  contemptuous  conduct.  People  ex  rel ,  Attorney 
General  v.  Jersin,  74  P.  2d  668,  670  (Colo.,  1937). 

Government’s  assertion  that  “in  the  instant  case  there 
was  evidence  that  the  crisis  precipitated  by  the  1948  walk¬ 
out  might  be  even  more  acute”  than  the  1946  walk-out,  is 
unwarranted.  The  record  herein  contains  no  evidence 
of  the  facts  of  the  1946  situation  and,  therefore,  such  facts 
may  not  be  utilized  for  comparative  purposes  with  the 
involvement  in  the  1948  work  stoppage.  In  Myers  v.  State, 
22  N.  E.  43  (Ohio,  1889),  the  Court  stated  that: 

“But  when  the  Court  assumed  to  take  judicial 
notice  of  the  facts  which  formed  the  ground  of  the 
previous  proceeding  for  contempt  against  respond¬ 
ent,  and  cf  his  being  adjudged  guilty,  we  think  the 
Court  erred.” 

Not  only  is  Government  unwarranted  in  attempting  to 
inject  such  facts  into  the  case  under  consideration  for  the 
purpose  of  justifying  the  enormity  and  unreasonableness 
of  the  fines  assessed,  but  it  was  error  for  the  Court  to  con¬ 
sider  as  a  factor  in  fixing  such  fines,  the  fact  that  appel 
lants  had  been  declared  guilty  of  contempt  in  1946.  In 
Myers  v.  Stale,  supra  pt.  6  Syl.  the  Court  said: 

“It  is  not  competent  for  him  [Judge]  to  take 
judicial  notice  of,  and  consider  in  his  deliberations, 
that  the  respondent  had  been  guilty  of  another 
contempt  of  the  same  court,  for  which  he  had  there¬ 
tofore  been  tried  and  found  guilty.  And  where  it 
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appears  that  the  consideration  of  such  facts  may 
have  influenced  the  exercise  of  discretion,  in  fixing 
the  penalty,  to  the  prejudice  of  the  respondent*  the 
proceeding  will  be  reversed  for  such  error.” 

Though  Government  in  its  brief  (p.  35)  concedes  that 
the  circumstances  of  appellants'  motion  to  vacate  the  re¬ 
straining  order  was  entitled  to  “consideration  as  ‘qualify¬ 
ing’  the  degree”  of  wilfulness,  no  utterance  in  the  record 
from  Government’s  counsel  recommending  the  enormous 
fines  imposed  is  suggestive  of  mitigation.  Rather,  Gov¬ 
ernment’s  counsel  in  demanding  the  fines  of  $1,400,000  and 
$20,000,  respectively,  meticulously  avoided  existent  miti¬ 
gating  circumstances.  The  record  (J.  A.  372-376)  bears 
witness  of  this  silence;  and  it  is  more  than  significant  that, 
after  appellants  have  been  prejudiced  by  Government’s 
recommendations  by  imposition  of  exorbitant  penalties. 
Government  now  confesses  to  the  appellate  court  the  ex¬ 
istence  of  mitigating  circumstances.  Such  an  admission 
itself  evinces  that  the  trial  court  committed  reversible 
error.  Government’s  further  assertion  (p.  35)  that  “The 
trial  court  undoubtedly  took  any  possible  mitigating  cir¬ 
cumstances  into  account  in  fixing  fines  imposed  upon 
appellants”,  is  indeed  incredible  in  the  face  of  the  fact  that 
not  only  does  the  record  not  sustain  the  latter  assertion  but 
proves  it  to  be  untrue. 

i 

j 

Though  Government  repetitively  charges  that  the  appel¬ 
lants  acted  contemptuously,  and  wilfully  and  deliberately 

i 

disobeyed  the  terms  of  the  restraining  order,  it  carefiilly 
avoids  a  discussion  of  all  the  facts  showing  what  appellahts 
actually  did. 

Initially,  it  must  be  noted  that  through  the  efforts  of  ap- 
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pellants  the  production  of  coal  was  resumed,  and  the  re¬ 
sumption  continued.  And,  appellants'  efforts  effectuated 
even  more:  they  provided  the  means  by  which  the  Wel¬ 
fare  Fund  for  coal  miners  would  be  activated,  and  thereby 
appellants  removed  the  cause  which  gave  occasion  for  the 
walk-out  by  individual  coal  miners.  Only  by  conduct  in¬ 
consonant  with  the  requirements  of  the  restraining  order 
might  it  be  said  that  there  had  been  disobedience  of  the 
restraining  order.  Only  then  could  it  be  said  that  there  was 
wilful  and  deliberate  violation  thereof.  Since  "Contempt 
must  be  measured  by  the  intent  with  which  it  is  com¬ 
mitted”,3  to  argue,  as  Government  does,  that  appellants 
wilfully  disobeyed,  Government  must  wittingly  and  willing¬ 
ly  blind  itself  to  the  facts  of  the  record.  Further,  Govern¬ 
ment's  argument  urges  that  the  appellate  court  find  an 
intent  wholly  at  variance  and  inconsistent  with  both  ap¬ 
pellants’  actual  conduct  and  the  results  of  what  they  ac¬ 
complished.  The  record  shows  that  coal  production  was 
resumed  and  continued ;  that  coal  miners  returned  to  their 
employment;  and  that  such  return  followed  me  efforts 
and  direction  contained  in  the  telegram  of  April  12.  Let 
Government,  factually  and  upon  the  record,  direct  to  the 
attention  of  the  appellate  court  any  fact  which  shows  that 
the  conduct  other  than  that  of  appellants  accomplished  these 
results.  It  is  submitted  that  the  evidence  in  the  record 
affords  Government  no  answer;  and  the  absence  thereof 
necessarily  and  conclusively  negatives  the  charge  of  wilful 
and  deliberate  violation  of  the  restraining  order. 

Government  seeks  to  sustain  the  fines,  too,  by  asserting 
there  is  no  evidence  that  the  fines  are  beyond  their  ability 


S  State  v.  Koon, _ Mo _ _  201  S.  W.  2d  446,  437  (1917K 
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to  pay,  or  that  they  take  an  undue  proportion  of  their  as¬ 
sets.  In  United  States  v.  United  Mine  Workers  of  Amer¬ 
ica,  330  U.  S.  258,  304,  the  majority  opinion  recites: 

“It  is  a  corollary  of  the  above  principles  that  a 
court  which  has  returned  a  conviction  for  contempt 
must ,  in  fixing  the  amount  of  a  fine  to  be  imposed 
as  a  punishment  or  as  a  means  of  securing  future 
compliance,  consider  the  amount  of  defendant's  fi¬ 
nancial  resources  and  the  consequent  seriousness  of 
the  burden  of  that  'particular  defendant  ”  (Italics 
supplied) . 

Such  consideration  was  totally  lacking  herein,  for  there 
was  no  evidence  before  the  trial  court  of  appellants*  finan¬ 
cial  resources  or  the  consequent  seriousness  of  the  burden 
of  either  appellant  Union  or  appellant  Lewis.® 


From  the  foregoing  discussion,  it  is  clear  that  the  amounts 
of  the  fines  imposed  on  each  of  the  appellants  were  con¬ 
trary  to  law  and  the  evidence,  and  are  excessive  by  con¬ 
stitutional  and  decisional  standards,  and  the  judgment  im¬ 
posing  such  fines  should  be  reversed  by  the  appellate  court. 


•  The  record  contains  only  the  following  concerning  the  financial  re¬ 
sources  of  the  appellants  and  the  consequent  seriousness  of  the  burden  of 
each  of  them  (J.  A.  383). 

“The  Court:  Mr.  Hopkins,  does  your  client  desire  before  the  Court  im¬ 
poses  sentence,  to  make  any  representation  to  the  Court  as  to  his  financial 
condition? 

“Mr.  Hopkins:  There  is  no  necessity  therefor,  your  Honor.  It  hks  not 
changed  since  the  previous  time  alluded  to.  His  constitutional  salary  remains 
the  same,  and  his  circumstances  are  approximately  the  same,  and  in  addition 
to  that,  your  Honor,  we  submit  that  that  defendant  is  here  in  his  official 
capacity  as  President  of  the  Mine  Workers,  and  not  in  his  individual  capacity 
as  was  heretofore  the  case. 

“The  Court:  Well,  you  know  the  Supreme  Court  took  a  different  view, 
and  they  took  a  view  in  the  other  case  that  a  fine  against  the  President  was 
properly  assessed. 

“Mr.  Hopkins:  Yes. 

“The  Court:  Defendant  does  not  desire  to  be  heard? 

“Mr.  Hopkins:  The  statement  of  his  condition  remains  the  same,  sir." 
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V.  The  restraining  orders,  the  sentences  and  judgments 
imposed,  and  the  National  Emergencies  Provisions  of 
the  Labor  Management  Act  of  1917  contravene  the 
Constitution  of  the  United  States. 

Contrary  to  Government’s  assertion  (p.  39  of  its  Brief) 
that  the  Norris-LaGuardia  Act  (29  U.  S.  C.  A.  101 
et  seq.)  provided  American  labor  with  the  right  to 
strike,  such  congressional  enactment  merely  safeguard¬ 
ed  labor’s  fundamental  right  to  strike — a  safeguard 
necessitated  because,  by  abuses  of  judicial  power,  fed¬ 
eral  district  courts  had  deprived  American  workmen  of 
this  sacred  and  fundamental  right  by  using  the  injunctive 
process.  Milk  Wagon  Drivers ’  Union  V.  Lake  Valley  Farm 
Products,  311  U.  S.  91,  101.  Speaking  of  Section  7  of  the 
Wagner  Act,  the  Supreme  Court  in  Amalgamated  Utility 
Workers  {CIO)  V.  Consolidated  Edison  Co.  of  New  York, 
309  U.  S.  261,  263,  said: 

« 

“Neither  this  provision,  nor  any  other  provision 
of  the  Act,  can  properly  be  said  to  have  ‘created’  the 
right  of  self-organization  or  of  collective  bargain¬ 
ing.  *  *  *  In  National  Labor  Relations  Board  v. 
Jones  &  Laughlin  Steel  Corporation,  301  U.  S.  1,  33, 
34,  we  observed  that  this  right  is  a  fundamental 
one;  *  * 

and  a  right  which  Congress  could  safeguard.  By  enact¬ 
ment  of  the  Norris-LaGuardia  Act,  Congress  withdrew  jur¬ 
isdiction  from  the  federal  district  courts  to  issue  such  in¬ 
junctions;  but  it  is  submitted  that  the  language  found  in 
the  national  emergency  provisions  herein  considered  to  the 
effect  that  the  Norris-LaGuardia  Ac  shall  not  be  applicable, 
did  not,  and  could  not,  deprive  American  labor  of  the  funda¬ 
mental  right  to  strike  where  the  purposes  thereof  were  le- 
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gal  and  the  means  employed  peaceful. 

i 

Government  fails  to  distinguish  between,  regulation  of  the 
right  to  strike  and  the  absolute  denial  thereof.  Apex  Ho¬ 
siery  Co.  v.  Leader,  310  U.  S.  460;  United  States  V.  Hutche¬ 
son,  312  U.  S.  219,  and  Alien  Bradley  Co.  v.  Local  Union  3, 
325  U.  S.  797,  cited  by  Government,  have  no  relevancy. 
These  cases  involve  the  issue  whether  the  Sherman '  Anti- 
Trust  Act  had  been  violated.  In  the  Apex  case  the  Court 
condemned  a  “sitdown”  strike,  but  held  that  the  Sherman 
Anti-Trust  Act  had  not  been  violated.  In  the  Hutcheson 
case  the  Court  refused  to  sustain  an  indictment  that  “the 
use  of  conventional,  peaceful  activities  by  the  union  with 
the  rival  union  over  certain  jobs”  was  violative  of  the  anti¬ 
trust  law.  In  the  Allen  Bradley  case,  the  court  condemned 
the  use  of  a  strike  as  a  means  of  violating  the  Sherman  Anti- 
Trust  Act.  These  cases  all  involved  alleged  conduct  pro¬ 
scribed  by  the  Sherman  Anti-Trust  Act  and  by  it  declared 
illegal. 


Nothing  in  the  national  emergency  provisions  herein  con¬ 
sidered  declares  conduct  condemned  by  the  injunction  order 
issued  pursuant  to  Section  208  to  be  illegal.  It  would  in¬ 
deed  be  an  anomaly  to  say  that  conduct  admittedly  licit  on 

i 

one  day,  would  be  illicit  the  next  day.  Elsewhere  in  appel¬ 
lant’s  brief  it  has  been  noted  that  even  regulation  of  the 
fundamental  rights  herein  involved  could  be  justified  only 
upon  a  showing  of  a  clear  and  present  danger.  If,  during 
the  eighty-day  period  of  the  statute,  there  exists  a  clear 
and  present  danger  which  justifies  the  issuance  of  an  in- 
juncton  denying  labor  the  right  to  strike,  what  becomes  of 
the  clear  and  present  danger  on  the  eighty-first  day,  when 
there  is  no  such  statutory  denial? 
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Appellants  submit  that  the  statutory  provisions  herein 
complained  of  are  arbitrary  and  unreasonable. 

An  initial  observation  is  that  the  statute  herein  which 
deprives  workmen  of  the  right  to  strike  for  an  80-day  period 
does  not  afford  protection  to  those  involuntarily  employed 
•but  requires  that  they  work  for  private  industry  under  con¬ 
ditions  of  employment  fixed  by  it,  and  not  through  collec¬ 
tive  bargaining  processes  between  the  representatives  of 
such  employees  and  the  Goveramnt  which  has  obtaind  the 
injunction.  Thus,  while  employees  are  forced  to  work 
against  their  will,  the  business  of  the  employer  continues 
for  the  80-day  period  to  be  operated  for  the  employer’s  prof¬ 
it.  Thereby,  appellants  assert,  labor  alone  bears  the  cost 
of  free  competition  in  the  controversy.  Certainly,  there 
is  no  incentive  for  management  to  settle  the  dispute  before 
the  termination  of  the  injunction.  Thus,  the  statute  per¬ 
mits  additional  time  for  management  to  continue,  at  labor’s 
expense,  those  practices  which  are  objectionable  to  the 
Union  and  the  men  involved. 

Nor  does  the  “cooling-off  period”,  which  the  80-day  period 
is  frequently  called,  absolve  the  statute  of  being  arbitrary 
and  unreasonable.  President  Truman’s  message  vetoing 
H.  R.  3020,  03  Cong.  Rec.  7485,  7487,  criticized  the  statute 
“for  making  the  basic  assumption  that  strikes  are  always 
called  as  the  result  of  ‘inflamed  passion’  and  that  ‘union 
leaders  do  not  represent  the  wishes  of  the  workers’  ”.  See, 
Note,  The  Labor  Management  Relations  Act  and  the  Revival 
of  the  Labor  Injunction ,  48  Columbia  Law  Review  759,  771. 
The  recent  first  annual  report  to  Congress  of  the  Federal 
Mediation  and  Conciliation  Service  states,  in  part: 

“One  of  the  conclusions  which  the  service  is  un¬ 
doubtedly  justified  in  drawing  from  its  experience 
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of  the  last  year  is  that  provision  for  an  80-day  period 
of  continued  operations,  under  injunctive  order  of  a 
court,  tends  to  delay  rather  than  facilitate  settle¬ 
ment  of  a  dispute.  *  *  *”  *  j 

j 

See  22  Labor  Relations  Reporter,  170, 172,  wherein  there 
is  a  characterization  of  the  “last-offer”  ballot  as  a  “disrupt¬ 
ing  influence  in  collective  bargaining  and  mediation”^ 

Nor  is  Government’s  citation  of  United  States  v.  PetriUo, 
322  U.  S.  1,  (1946)  apposite.  Therein  the  Court’s  decision 
of  the  validity  of  the  statute  involved  was  limited  to  the  is¬ 
sue  whether  it  was  so  vague  and  uncertain  as  to  violate 
the  Fifth  Amendment.  The  Court  further  held  that  the 
constitutionality  of  the  statute  under  the  First  and  Thir¬ 
teenth  Amendments  was  prematurely  raised.  Readily 
distinguishable  is  the  statute  in  the  Petrillo  case  from 
the  instant  one  wherein  denial  of  constitutional  rights 

i 

is  inherent  in  the  language  of  Section  208  of  the  Act. 

'  Nor  is  there  any  relevancy  in  the  quoted  portion  of  Texas 
&  N.  O.  R.  Co.  v.  Brotherhood  of  Railway  Clerks,  281  U.  S. 
548,  565-7  (Government’s  Brief,  pp.  42,  43)  to  the  issues 
in  the  instant  case.  Therein,  the  Railway  Labor  Act  of 
1926  provided  for  voluntary  arbitration  between  carriers 
and  labor  organizations  in  labor  disputes.  The  award 
made  pursuant  to  arbitration  was  rendered  conclusive  as 
to  the  merits  and  facts  of  the  controversy,  as  well  as  en¬ 
forceable.  The  Brotherhood’s  proceedings  sought  to  en¬ 
join  the  defendants  from  interfering  with,  influencing  or 
coercing  the  clerical  employees  of  the  Railroad  Company  in 
the  matter  of  their  organization  and  designation  of  repre¬ 
sentatives  for  the  purposes  set  forth  in  the  Act.  The  right 
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to  strike  was  not  in  issue,  and  the  statute  was  aimed  “at 
the  interference  with  the  right  of  employees  to  have  repre¬ 
sentatives  of  their  own  choosing” ;  and  as  the  Court  stated 
(page  571) : 

“As  the  carriers  subject  to  the  Act  have  no  con¬ 
stitutional  right  to  interfere  with,  the  freedom  of  the 
employees  in  making  their  selection,  they  cannot  com¬ 
plain  of  the  statute  on  constitutional  grounds.” 

Government  seeks  to  justify  the  validity  of  the  national 
emergency  provisions  of  the  Act  on  the  reasoning  that  the 
individual  employee  is  not  required  to  render  labor  or  serv¬ 
ices  without  his  consent ;  and  in  support  thereof,  inter  alia, 
France  Packing  Co.  v.  Dailey,  166  F.  2d  751  (CCA  3,  1942) 
and  Hamilton  V.  National  Labor  Relations  Board,  160  F. 
2d  465  (CCA  6,  1947),  are  cited.  Those  cases  involved 
Section  8  of  the  War  Labor  Dispute  Act  (Title  50  U.  S.  C.  A. 
§ 1508(c),  which  rendered  the  individual  employee  civilly 
liable  for  failure  to  continue  production.7 

In  the  Hamilton  case,  the  majority  opinion  emphasizes 
(1)  that  the  requirement  to  continue  production  was  “an 
incident  of  the  exercise  by  Congress  of  its  war  powers  in 
furtherance  of  the  war  effort  and  (2)  “The  Act  is  civil, 
not  criminal,  in  its  nature,  imposing  damages,  not  con¬ 
finement,  for  its  violation.”  (p.  470)  The  Hamilton  case  was 
followed  by  the  France  Packing  Company  case  wherein  the 
majority  opinion  relies  heavily  upon  the  hereinbefore  shown 


*  “Any  person  who  is  under  a  duty  to  perform  any  act  required  under 
subsection  (a)  and  who  willfully  fails  or  refuses  to  perform  such  act  shall  be 
liable  for  damages  resulting  from  such  failure  or  refusal  to  any  person  injured 
thereby  and  to  the  United  States  if  so  injured.  The  district  courts  of  the  United 
States  shall  have  jurisdiction  to  hear  and  determine  any  proceedings  instituted 
pursuant  to  this  subsection  in  the  same  manner  and  to  the  same  extent  as  in 
the  case  of  proceedings  instituted  under  section  24  (14)  of  the  Judicial  Code 
(Title  28,  41  (14)).  June  25,  1943,  c.  144,  §  8,  57  Stat.  167” 
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inapposite  quotation  from  Texas  and  N.  0.  R.  Co.  v.  Broth¬ 
erhood,  supra,  and  Wilson  v.  New,  supra,  and  ignores  the 
language  of  Charles  Wolff  Packing  Co.  v.  Court  of  Indus¬ 
trial  Relations  of  the  State  of  Kansas,  262  U.  S.  522,  543, 
with  reference  to  Wilson  v.  New,  243  U.  S.  332,  as  follows: 

“The  power  of  a  legislature  to  compel  continu¬ 
ity  in  a  business  can  only  arise  where  the  obligation 
of  continued  service  by  the  owner  and  its  employees 
is  direct  and  is  assumed  when  the  business  is,  en¬ 
tered  upon.  A  common  carrier  which  accepts  a 
railroad  franchise  is  not  free  to  withdraw  the  use 
of  that  which  it  has  granted  to  the  public.  *  *  * 
Not  so  the  owner  when  by  mere  changed  conditions 
his  business  becomes  clothed  with  a  public  inter¬ 
est.  *  *  *  It  is  not  too  much  to  say  that  the  ruling 
in  Wilson  v.  New  went  to  the  border  line,  *  *  *” 
(Italics  supplied). 

Circuit  Judge  Biggs,  dissenting,  in  the  France  Packing . 
Co.  case,  disagreed  that  the  Railway  Labor  Act  of  1926 
was  analogous  to  Section  8  of  the  War  Labor  Disputes  Act, 
and  stated  (page  756) :  "I  think  that  serious  coristitutional 
questions  may  be  involved  in  the  instant  case ”  (Italics 
supplied) . 

i 

Government  relies  strongly  upon  in  In  re  Debs,  158  U:  S. 
564  (Government’s  Brief,  pages  45-47),  but  fails  to  direct 
this  Court’s  attention  to  the  following  pertinent  language 
found  in  the  opinion  (page  598) : 

“*  *  *  The  right  of  any  laborer,  or  any  number  of 
laborers  to  quit  work  was  not  challenged.  Hie  scope 
and  purpose  of  the  bill  was  only  to  restrain  forcible 
obstructions  of  the  highways  along  which  interstate 
commerce  travels  and  the  mails  are  carried.” 

The  further  observation  by  Government  (Brief  page  49) 
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that  the  “Act  does  no  more  than  reinstate  the  basic  prin¬ 
ciple  of  the  Debs  case,”  even  if  corrcet  would  have  no 
application  to  the  situation  herein,  since  the  crux  of  the 
Debs  case  and  the  basis  therefor  were  violence.  The  record 
in  this  case  is  totally  barren  of  such  tortious  activities. 

Appellants  challenge  the  declaration  by  Government  that 
the  constitutional  issues  raised  in  this  case  were  conclu¬ 
sively  disposed  of  by  the  Supreme  Court  in  the  first  United 
Mine  Workers  case.  Elsewhere  herein  we  have  referred 
to  the  fact  that  the  purpose  of  Government  in  instituting 
this  proceeding  was  to  force  the  coal  miners  to  produce  coal, 
whereas  in  the  first  United  Mine  Workers  case  both  Gov¬ 
ernment  and  the  Trial  Court  asserted  that  the  reason  for  the 
injunction  in  that  case  was  not  to  accomplish  such  a  purpose. 
Moreover,  the  1947  Agreement,  which  was  in  effect  at  the 
time  of  the  alleged  work  stoppage,  provided  that  coal  min¬ 
ers  need  work  only  when  they  were  able  and  willing.  (J. 
A.  18). 

Appellants  did  not  “half-heartedly”,  as  Government  sug¬ 
gests,  advance  the  issue  that  the  Act  vests  the  federal 

courts  with  non  judicial  powers;  but  appellants  urge  upon 
the  appellate  court  that  the  issue  thus  presented  is  a  seri- 
out  one,  and  so  regarded  by  them.  Citation  of  In  re  Debs, 
supra,  is  no  justification  for  assumption  of  jurisdiction  in 
the  instant  case.  The  jurisdiction  of  courts,  therein  re¬ 
ferred  to,  is  one  which  related  to  violence,  irreparable  in¬ 
jury  and  Government’s  proprietary  interests  in  the  sub¬ 
ject  matter,  and  not  to  the  legislative  function  of  ascertain¬ 
ing  the  existence  of  an  emergency.  Charles  Wolff  Pack¬ 
ing  Co.  v.  Court  of  Industrial  Relations,  supra,  542. 
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VI.  The  petition  in  Case  No.  9860  should  not  he  denied. 
The  questions  arising  on  the  appeal  in  Case  No.  99  UU 
are  not  moot. 

Government’s  contention  (pages  49-50  of  its  brief)  that 
the  petition  in  Case  No.  9860  should  be  denied,  and  the  ap¬ 
peal  in  Case  No.  9944  should  be  dismissed  for  mootness,  has 
no  merit.  | 

The  matters  which  arise,  both  upon  the  aforementioned 
petition  and  appeal,  concern  the  invalidity  of  the  orders  of 
th  District  Court  entered  (1)  April  3,  1948,  granting  the 
ex  parte  temporary  restraining  order  against  appellants; 
(2)  April  21,  1948,  denying  appellants’  motion  filed  on 
April  7, 1948,  to  dissolve  and  vacate  the  temporary  restrain¬ 
ing  order,  and  (3)  April  21, 1948,  granting  to  Government  a 
preliminary  injunction. 

Examination  and  analysis  of  the  cases  cited  by  Govern¬ 
ment  in  support  of  its  contention  show  that  the  cases  are  not 
applicable  to  the  situation  presented  in  the  record  upon  ap¬ 
peal  and  in  the  petition.  The  inappositeness  of  the  cited 
cases  is  expressly  recognized  in  Spreckels  Sugar  Co.  v.  Wic- 
kard,  75  App.  D.  C.  44, 131,  F.  2d  12  (1941),  a  case  wherein 
this  Court  distinguished  that  case  from  an  earlier  one 

'  i 

which,  appellants  submit,  is  determinative  of  the  situa¬ 
tion  which  confronts  the  Court  herein.  \ 

In  that  case  ( Gay  Union  Corporation  v.  Wallace,  112 
F.  2d  192,  71  App.  D.  C.  382,  1940,  cert  denied,  310  U.  S. 
647),  in  an  opinion  written  by  then  Associate  Justice  Vin¬ 
son,  the  Court  rejected  Government’s  contention  that  the 
matters  arising  upon  appeals  were  moot  saying  (page 
195) :  | 

“In  the  present  case  it  is  dear  that  the  statute 
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was  intended  to  give  an  aggrieved  person  a  remedy 
by  appeal  to  this  court,  but  it  is  equally  clear  that 
after  the  Secretary  has  announced  his  decision,  the 
time  for  appeal  is  wholly  inadequate  for  any  effec¬ 
tive  relief .  And  it  is  also  true  that,  unless  the 
rights  of  the  parties  under  the  regulation  complained 
of  are  determined,  the  result  in  the  present  year 
will  he  again  to  leave  appellants  without  remedy. 
We  think,  in  these  circumstances,  that  even  though 
we  are  without  power  to  grant  the  specific  relief 
prayed,  our  duty  is  to  determine  the  question  pre¬ 
sented.”  (Italics  supplied). 

The  Court  of  Appeals  relied,  in  part,  upon  the  rule  an¬ 
nounced  in  Southern  Pacific  Terminal  Co.  V.  Interstate 
Commerce  Commission,  219  U.  S.  498,  515,  55  L.  ed.  310, 
which  is  clearly  applicable  to  the  instant  case.  Therein 
the  United  States  Supreme  Court  provided  a  conclusive 
guide  in  the  following  language: 

“In  the  case  at  bar  the  order  of  the  Commission 
may  to  some  extent  *  *  *  be  the  basis  of  further 
proceedings.  But  there  is  a  broader  consideration. 
The  questions  involved  in  the  orders  of  the  inter¬ 
state  Commerce  Commission  are  usually  continuing 
*  *  *  and  their  consideration  ought  not  to  he,  as  they 
might  he,  defeated,  by  short  term  orders,  capable 
of  repetition,  yet  evading  review,  and  at  one  time 
the  Government,  and  at  another  time  the  carriers 
have  their  rights  determined  by  the  Commission 
without  a  chance  of  redress .”  (Italics  supplied). 

The  cogency  of  the  reasoning  employed  in  the  Gay  Union 
Corporation  and  Southern  Pacific  Terminal  Co.  cases  is 
readily  apparent.  Section  208  of  the  Act  is  still  avail¬ 
able  to  Government  to  procure,  as  it  did  in  the  orders  com¬ 
plained  of,  a  temporary  restraining  order  and  a  prelimin- 


ary  injunction;  and  since  the  validity  of  such  orders 
could  not  be  determined  within  the  eighty-day  duration 
of  an  injunction  permitted  by  the  challenged  national  emer¬ 
gency  provisions,  such  orders  are  “capable  of  repetition, 
yet  evading  review.”  If,  as  Government  contends,  the 
questions  are  rendered  moot  merely  because  the  orders  are 
no  longer  effective,  clearly  then  the  rights  of  the  appel¬ 
lants  and  members  of  the  Union  would  “have  their  rights 
determined  *  *  *  without  chance  of  redress.”  The  quoted 
cases  herein  interdict  Government’s  position.  See  also 
Boise  City  Irr.  &  Land  Co.  V.  Clark  (CCA  9,  1904),  131 
F.  415,  418,  stating: 

“It  is  contended  on  the  part  of  the  appellees  that, 
as  the  period  for  which  the  rate  in  question  was 
fixed  has  expired,  the  case  has  become  but  little,  if 
any,  more  than  a  moot  case;  but  the  courts  have 
entertained  and  decided  such  cases  heretofore,  part¬ 
ly  because  the  rate,  once  fixed,  continues  in  force 
until  changed  as  provided  by  law,  and  partly  be¬ 
cause  of  the  necessity  or  propriety  of  deciding  some 
question  of  law  presented  which  might  serve  to 
guide  the  municipal  body  when  again  called  upon 
to  act  in  the  matter .”  (Italics  supplied.) 

Citation  of  the  Southern  Pacific  Terminal  Co.  case  also 

i 

appears  in  Van  de  Vegt  v.  Board  of  Commissioners ,  55  P. 
(2d)  703,  (Colo.,  1936),  wherein  (p.  710)  the  Court  says: 

“*  *  *  The  problem  here  is  of  prime  public  con¬ 
cern  and  a  continuing  one.  We  are  not  warranted 
in  relegating  the  parties  to  the  condition  which 
would  result  from  withholding  determination.” 

In  Walling  v.  Haile  Gold  Mines,  136  F  (2d)  102,  105 
(CCA  4,  1943),  the  rule  is  repeated  in  language  as  fal¬ 
lows  : 
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“*  *  *  Nor  is  a  case  rendered  moot  where  there  is 
a  need  for  the  determination  of  a  question  of  law  to 
serve  as  a  guide  to  the  public  agency  which  may 
be  called  upon  to  act  again  in  the  same  manner.” 

See  U.  S.  V.  Aluminum  Co.  of  America ,  148  F.  (2d)  416 
(OCA  2,  1945) ;  Morris  v.  WiUiams,  149  F.  (2d)  703 
(CCA  8,  1945). 

Further  cases  cited  by  Government,  in  support  of  its  ar¬ 
gument  of  mootness,  premise  its  conclusion  of  mootness 
upon  the  ground  that  the  changed  position,  upon  which 
mootess  is  urged,  has  not  been  occasioned  by  the  one  as¬ 
serting  mootness.  Mills  v.  Green,  159  U.  S.  651;  Ameri¬ 
can  Law  Book  Co.  V.  State  of  Kansas,  193  U.  S.  49.  Since 
Government  moved  to  discharge  the  injunction  (J.  A. 
204),  the  cases  on  which  it  relies,  are  not  relevant. 

CONCLUSION 

For  the  reasons  hereinabove  set  forth  appellants  submit 
that  in  case  No.  9943,  the  judgments  and  sentences  as  and 
for  criminal  contempt  should  be  reversed  and  set  aside  and 
held  for  naught;  and  that  the  Court  should  allow  the 
special  appeal  sought  in  case  No.  9860,  and  therein,  as 
well  as  in  Case  No.  9944,  should  reverse  the  orders  and 
judgments  of  the  District  Court  complained  of. 

Respectfully  submitted, 
WELLY  K.  HOPKINS, 

HARRISON  COMBS, 

WILLARD  P.  OWENS, 

T.  C.  TOWNSEND, 

M.  E.  BOIARSKY, 

Counsel  for  Appellants. 
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BRIEF  FOR  CONGRESS  OF  INDUSTRIAL 
ORGANIZATIONS  AS  AMICUS  CURIAE 

Because  of  the  great  importance  to  the  labor  movement 
of  the  appeals  in  these  cases,  permission  has  been  sought  by 
the  Congress  of  Industrial  Organizations  and  received  from 
this  Court  to  file  this  brief  amicus  curiae .  | 

The  Congress  of  Industrial  Organizations  fully  endorses 
all  of  the  arguments  set  forth  in  appellants’  brief.  We  do 
not  desire  to  repeat  those  arguments.  We  confine  ourselves 
here  to  an  elaboration  of  appellants’  contention  that  the 
statute  vests  the  federal  courts  with  the  exercise  of  non¬ 
judicial  powers  and  is  therefore  void  under  Article  in  of  the 
Federal  Constitution. 
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THE  80-DAY  INJUNCTION  PROVISIONS  OF  THE  ACT 
ARE  UNCONSTITUTIONAL  BECAUSE  THEY  CON¬ 
FER  ON  THE  COURTS  DUTIES  NOT  CONNECTED 
WITH  ANY  JUSTICIABLE  CONTROVERSY,  IN  VIO¬ 
LATION  OF  ARTICLE  HI  OF  THE  CONSTITUTION. 

Sections  206-210  inclusive  of  the  Labor  Management  Re¬ 
lations  Act,  1947,  purport  to  confer  upon  the  federal  courts 
duties  and  powers  which  are  wholly  unrelated  to  any  justici¬ 
able  controversy.  Thereby  the  Act  violates  the  basic  principle 
of  the  United  States  Constitution  of  the  division  of  powers 
between  the  Legislative,  Executive,  and  Judicial  branches  of 
the  Government.  In  particular  it  violates  Article  m  of  the 
Constitution,  which  limits  the  powers  of  the  federal  courts  to 
certain  types  of  “cases  and  controversies”  which  may  come 
before  them. 

A.  Function  of  the  Courts  under  the  Act . 

Section  206  of  the  Act  provides  that  whenever  in  the  opin¬ 
ion  of  the  President  of  the  United  States  a  national  emergency 
strike  occurs  or  is  threatened  the  President  may  appoint  a 
board  of  inquiry,  which  shall  make  a  report.  Section  208(a) 
provides  that  upon  receiving  this  report  the  President  may 
direct  the  Attorney  General  to  petition  any  district  court  of 
the  United  States  having  jurisdiction  of  the  parties  “to  enjoin 
such  strike,”  and  if  the  court  finds  that  the  strike  (1)  affects 
an  industry  substantially  engaged  in  interstate  commerce,  and 
(2)  “will  imperil  the  national  health  or  safety”  the  court 
“shall  have  jurisdiction  to  enjoin  any  such  strike”  and  to  make 
any  other  appropriate  orders. 

Section  209(a)  provides  that  following  the  issuance  by  a 
district  court  of  such  an  order,  “it  shall  be  the  duty  of  the 
parties  to  the  labor  dispute  •  •  •  to  make  every  effort  to 
adjust  and  settle  their  differences”  with  the  assistance  of  the 
Federal  Mediation  and  Conciliation  Service,  but  that  neither 
party  shall  be  under  any  duty  to  accept  any  proposal  made  by 
the  Service. 

Section  209(b)  provides  that  at  the  end  of  sixty  days  the 
President’s  board  shall  make  another  report  on  the  then  cur- 
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rent  situation;  that  within  the  next  following  fifteen  days  the 
National  Labor  Relations  Board  shall  take  a  secret  ballot  of 
the.  employees  on  whether  they  wish  to  accept  the  employer’s 
final  offer;  and  that  within  five  days  thereafter  the  labor 
Board  shall  certify  the  result  to  the  Attorney  General.  Thus, 
80  days  is  the  maximum  period  of  time  which  can  elapse 
between  an  order  of  a  district  court  and  the  certification  to 
the  Attorney  General.  j 

Section  210  provides  that  when  the  result  of  the  ballot  is 
certified  to  the  Attorney  General,  he  “shall  move  the  court 
to  discharge  the  injunction,  which  motion  shall  be  granted 
and  the  injunction  discharged.” 

Thus,  the  only  function  of  the  federal  courts  under  these 
provisions  is  to  issue  80-day  injunctions  against  national 
emergency  strikes.  The  strike  which  is  thus  to  be  enjoined 
may  or  may  not  be  in  violation  of  some  provision  of  federal 
law.  That,  in  any  event,  is  not  a  question  which  is  before  the 
court,  or  upon  which  its  jurisdiction  depends.  No  legal  issue 
— no  justiciable  controversy — of  any  sort  is  before  the  court 
which  issues  the  injunction  or  any  other  court,  or  will  ever 
come  before  any  court,  in  a  proceeding  under  Sections  206- 
210.  While  there  may  be  issues  of  a  justiciable  nature  between 
the  government  and  the  union,  or  the  union  and  the  employer, 
the  Act  either  does  not  entrust  their  solution  to  the  courts 
at  all  or  subjects  them  to  judicial  adjudication  in  proceedings 
unconnected  with  those  under  Sections  206-210,  and  upon  the 
existence  or  even  possible  existence  of  which  the  jurisdiction 
of  a  court  under  Sections  206-210  is  not  made  to  depend.  The 
only  function  conferred  upon  a  court  by  these  sections  is  to 
issue  an  injunction,  and  then  to  dissolve  it  after  eighty  days. 
And  the  injunction  is  automatically  dissolved  after  eighty  days, 
whether  or  not  the  strike  has  been  settled. 

The  courts  are  thus  told  by  the  Act  to  take  certain  action — 
to  issue  an  injunction — which  is  wholly  unconnected  with  any 
case  or  controversy  which  is  or  will  come  before  them  or  any 
other  court.  Congress  has  in  effect  provided  that  in  certain 
situations,  upon  the  application  by  the  Executive  branch  of 
the  Government,  the  Judicial  branch  shall  enjoin  strikes  for 
80  days.  This  is  a  duty  which,  under  the  general  constitu- 
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tional  scheme  of  the  division  of  powers  between  the  three 
branches  of  the  government — judicial,  executive,  and  legis¬ 
lative — cannot  constitutionally  be  imposed  upon  the  courts. 

B.  The  Power  of  the  Courts  is  Limited  to  Cases  or  Contro¬ 
versies  which  are  Entrusted  to  the  Judiciary  for  Final 

Disposition. 

It  has  been  settled  since  the  earliest  days  of  our  Govern¬ 
ment  that  the  duties  and  powers  which  can  be  conferred  upon 
federal  courts  are  limited  by  Article  m  of  the  Constitution 
in  at  least  two  respects.  In  the  first  place,  any  function  which 
is  conferred  upon  the  courts  must  be  judicial  in  its  nature,  and 
not  of  an  executive  or  legislative  character.  In  the  second 
place,  even  judicial  functions  can  be  exercised  by  the  federal 
courts  only  in  connection  with  “cases  or  controversies”  which 
are  entrusted  to  the  judiciary  for  final  adjudication.  These 
two  limitations  are  interrelated,  and  both  are  violated  by 
Sections  206-210. 

One  of  the  very  first  matters  which  was  considered  by  the 
justices  of  the  then  newly  created  Supreme  Court  of  the  United 
States  involved  a  statute  which  conferred  upon  them  duties 
which  were  not  connected  with  the  adjudication  of  any  case 
or  controversy  which  might  ever  come  before  the  federal 
courts.  This  was  a  statute,  enacted  in  1792,  which  provided 
for  the  settlement  by  the  federal  circuit  courts  of  Revolu¬ 
tionary  War  pension  claims  of  widows  and  orphans  which  had 
been  barred  by  limitations  previously  established.  The  various 
justices  of  the  Supreme  Court  before  whom  the  matter  came 
on  circuit  concurred  in  the  view  that  the  duties  assigned  under 
the  act  in  question  were  not  of  a  judicial  character,  and  con¬ 
sequently  that  the  Act  could  be  considered  only  as  appointing 
commissioners  to  perform  the  functions  mentioned  in  it,  which 
positions  the  justices  of  the  court  were  at  liberty  to  accept  or 
decline.  And  upon  further  reflection,  Chief  Justice  Jay  and 
Justice  Cushing  came  to  the  conclusion  that  in  conferring 
powers  on  the  circuit  courts  as  courts  the  Act  of  1792  could 
not  be  construed  as  giving  such  power  to  the  justices  of  the 
court  as  commissioners.  See  Hay  bum’s  Case,  2  Dow.  409, 
and  13  How.  52.  (The  latter  reference  is  to  a  note  prepared 
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by  Chief  Justice  Taney  which  gives  an  account  of  Todd’s  Case 
which  also  involved  the  validity  of  the  Act  of  1792.) 

A  further  limitation  upon  the  functions  which  can  be  en¬ 
trusted  to  the  federal  judiciary  was  enunciated  in  United 
States  v.  Ferreira,  13  How.  40.  In  that  case  Congress  had 
provided  for  the  adjudication  by  federal  district  judges  of 
certain  claims  under  the  Treaty  of  1819  with  Spain.  The 
judge  was  directed  to  receive  the  claim,  adjust  it  upon  the 
basis  of  the  evidence  before  him  or  which  he  was  able  to  ob¬ 
tain,  and  to  transmit  his  decision,  and  the  evidence,  to  the 
Secretary  of  the  Treasury,  who  was  to  pay  the  claim  if  he 
thought  it  just  and  equitable.  The  Supreme  Court  dismissed 
an  appeal  to  it  from  a  decision  of  a  district  judge,  on  the 
ground  that  the  district  judge  had  not  exercised  any  judicial 
function.  The  decision  was  placed  in  part  upon  the  ground, 
which  had  not  been  present  in  the  cases  involving  the  Act  of 
1792,  that  the  disposition  of  the  matter  by  the  judiciary  was 
not  final,  because  the  matter  was  subject  to  the  further  con¬ 
sideration  of  the  Secretary  of  the  Treasury.  See  13  How. 
46-47.  j 

Reviewing  these  early  cases  in  a  later  decision,  Interstate 
Commerce  Commission  v.  Brims  on,  154  U.S.  447,  the  court 
said:  j 

It  thus  appears  that  the  act  of  1792,  above  referred 
to,  attempted  to  impose  upon  the  courts  of  the  United 
States  duties  purely  administrative  in  their  character. 
So,  also  the  acts  of  Congress  involved  in  Ferreira’s  Case 
conferred  no  authority  upon  the  district  judge  to  de¬ 
termine  finally  any  questions  of  a  judicial  nature,  and 
without  requiring  any  petition  to  be  filed,  and  without 
empowering  the  district  attorney  to  enter  an  appearance 
for  the  United  States,  so  as  to  make  it  a  party  tp  the 
proceeding  or  to  authorize  a  judgment  against  it,  gave 
that  officer  the  power  only  of  adjusting,  without  the 
presence  of  parties,  certain  claims,  the  allowance  and  pay¬ 
ment  of  which,  after  being  so  adjusted,  were  made  to 
depend  wholly  upon  the  discretion  of  the  secretary  of  the 
treasury. 

Similarly,  when  the  Court  of  Claims  was  first  constituted 
by  Congress,  the  Supreme  Court  held  that  its  functions  were 
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not  judicial  and  hence  could  not  be  reviewed  by  the  Supreme 
Court  Under  the  original  statute  the  Court  of  Claims,  or  the 
Supreme  Court  if  it  reviewed  the  matter,  certified  its  opinion 
to  the  Secretary  of  the  Treasury,  and  the  latter,  if  he  also 
approved  the  claim,  submitted  it  to  Congress  to  make  an  ap¬ 
propriation  for  its  payment.  The  Supreme  Court  held  that  the 
function  which  it  was  asked  to  perform  under  this  statute 
was  not  judicial,  for  the  reason  that  whether  the  claim  was 
paid  did  not  depend  upon  the  decision  of  the  courts  but  upon 
the  future  action  of  the  Secretary  of  the  Treasury  and  of  the 
Congress.  Gordon  v.  United  States,  117  U.S.  697;  In  re  San¬ 
born,  148,  U.S.  222.  Following  these  decisions  the  statute 
constituting  the  Court  of  Claims  was  amended  to  give  finality 
to  the  determinations  of  the  courts,  and  since  that  amendment 
the  Supreme  Court  has  reviewed  decisions  of  the  Court  of 
Claims. 

In  more  recent  times  the  Supreme  Court  held,  in  Federal 
Radio  Commission  v.  General  Electric  Company,  281  U.S. 
464,  that  the  power  conferred  upon  this  Court  to  review  de¬ 
cisions  of  the  Federal  Radio  Commission  was  administrative 
rather  than  judicial,  because  the  Court  was  authorized  to  take 
additional  evidence  and  to  revise  the  decision  of  the  Com¬ 
mission  and  enter  such  judgment  as  it  might  deem  just.  Ac¬ 
cordingly,  the  Supreme  Court  declined  to  review  the  action 
of  this  Court  on  the  ground  that  it  “was  not  a  case  or  con¬ 
troversy  in  the  sense  of  the  judiciary  article  but  was  an  ad¬ 
ministrative  proceeding.”  The  Supreme  Court  declared  that 
it  could  not  (p.  469)  “exercise  or  participate  in  the  exercise 
of  functions  which  are  essentially  legislative  or  administra¬ 
tive,”  because  it  could  “have  no  jurisdiction  other  than  of 
cases  and  controversies  falling  within  the  classes  enumerated 
in  that  article”  (Article  HI) .  The  Supreme  Court  relied  upon 
its  earlier  decision  in  Butterworth  v.  United  States,  112  U.S. 
50,  60,  which  had  dealt  with  appeals  to  this  Court  from  the 
decisions  of  the  Commissioner  of  Patents.  In  that  case  the 
Supreme  Court  had  held  that  the  function  of  this  Court  was 
not  that  of  exercising  ordinary  jurisdiction  at  law  or  in  equity, 
but  of  taking  a  step  in  the  statutory  proceeding  under  the 
patent  laws  in  aid  of  the  Patent  Office.  And  in  Postum  Cereal 
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Company  v.  California  Fig  Nut  Company,  272  U.S.  693, 
which  related  to  a  similar  provision  for  appeal  in  a  trade-mark 
proceeding,  the  Supreme  Court  held  that  the  functions  of  this 
Court  were  not  judicial  and  hence  not  subject  to  review  by  it 
It  said,  p.285: 

The  decision  of  the  Court  of  Appeals  under  section  9  of 
the  act  of  1905  is  not  a  judicial  judgment  It  is  a  mere 
administrative  decision.  It  is  merely  an  instruction  to  the 
Commissioner  of  Patents  by  a  court  which  is  made  part 
of  the  machinery  of  the  Patent  Office  for  administrative 
purposes. 

i 

Likewise  in  Keller  v.  Potomac  Electric  Power  Company,  261 
U.S.  428,  the  Supreme  Court  held  that  the  function  assigned 
to  the  courts  of  the  District  of  Columbia  in  revising  utility 
rates  was  not  judicial  in  the  sense  of  the  Constitution,  but 
was  legislative  and  advisory,  because  it  was  that  of  instructing 
and  aiding  the  Commission  in  the  exertion  of  power  which 
was  essentially  legislative. 

i 

In  these  cases  the  objection  was  not,  as  in  the  Ferreira  case 
and  the  Court  of  Claims  cases  that  the  matter  had  not  by  the 
statute  been  submitted  to  the  judiciary  for  final  adjudication. 
Rather  it  was,  as  in  the  early  pension  cases,  that  the  function 
which  the  courts  were  being  called  upon  to  perform  were  not 
essentially  judicial. 

C.  Sections  206-210  do  not  involve  Cases  or  Controversies 
which  have  been  Entrusted  to  the  Judiciary  for  Final 
Adjudication, 

Under  the  principles  of  these  decisions  the  federal  district 
courts  cannot  constitutionally  exercise  the  powers  purportedly 
conferred  upon  them  by  Sections  206-210  of  the  Labor  Man¬ 
agement  Relations  Act,  1947.  The  functions  conferred  by  that 
Act  are  not  judicial  in  nature.  They  do  not  involve  the  reso¬ 
lution  of  any  case  or  controversy  which  is  brought  before  the 
federal  district  court  or  will  ever  be  brought  before  any  fed¬ 
eral  court,  or  even  any  administrative  body.  While  a  contro¬ 
versy  (though  not  necessarily  in  an  Article  HE  sense),  no 
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doubt  exists  between  the  striking  unions  and  the  employer, 
that  controversy  is  not  brought  before  the  federal  courts  in 
a  proceeding  under  these  sections.  The  employer  is  not  even 
a  party  to  such  a  proceeding,  which  is  brought  by  the  At¬ 
torney  General  against  the  union.  Moreover,  the  strikes 
which  the  courts  are  given  jurisdiction  to  enjoin  are  not  made 
illegal  by  the  Act.  Hence,  there  is  no  case  or  controversy 
between  the  Attorney  General  and  the  union  as  to  whether 
some  provision  of  federal  law  is  being  violated. 

At  this  point  we  would  like  to  distinguish  two  types  of  cases 
which  somewhat  resemble  the  present,  but  in  which  the  func¬ 
tion  performed  by  the  courts  is  judicial.  One  such  type  of 
case  is  that  involving  the  enforcement  by  a  court  of  sub¬ 
poenas  issued  by  an  administrative  agency.  It  was  held  in 
Interstate  Commerce  Commission  v.  Brimson,  154  U.S.  447, 
by  a  vote  of  5-3,  that  the  enforcement  of  such  a  subpoena  was 
a  judicial  function,  even  though  the  administrative  proceed¬ 
ing  might  never  come  before  the  court  for  review.  The  statute 
in  question  conferred  upon  the  Commission  the  power  to  re¬ 
quire  by  subpoena  the  attendance  of  witnesses  and  the  pro¬ 
duction  of  documents,  and  further  provided  that  in  the  case 
of  disobedience  to  a  subpoena  the  Commission  might  invoke 
the  aid  of  the  courts  of  the  United  States  in  requiring  the 
attendance  and  testimony  of  witnesses  and  production  of  docu¬ 
ments. 

The  Supreme  Court  held  that  a  refusal  to  honor  a  Com¬ 
mission  subpoena  constituted  a  case  or  controversy,  and  one 
could  be  finally  disposed  of  by  the  court’s  order.  After  re¬ 
viewing  certain  of  the  cases  already  discussed,  the  Court 
asserted  that  its  decision  did  not  in  any  manner  infringe  upon 
the  salutary  doctrine  that  Congress 

may  not  impose  upon  the  courts  of  the  United  States  any 
duties  not  strictly  judicial.  The  duties  assigned  to  the 
circuit  courts  of  the  United  States  by  the  twelfth  section 
of  the  interstate  commerce  act  are  judicial  in  their  nature. 
The  inquiry  whether  a  witness  before  the  commission  is 
bound  to  answer  a  particular  question  propounded  to  him, 
or  to  produce  books,  papers,  etc.,  in  his  possession,  and 
called  for  by  that  body,  is  one  that  cannot  be  committed 
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to  a  subordinate  administrative  or  executive  tribunal  for 
final  determination. 

•  •  • 

The  proceeding  is  one  for  determining  rights  prising 
out  of  specified  matters  in  dispute  that  concern  both  the 
general  public  and  the  individual  defendants.  It  is  one 
in  which  a  judgment  may  be  rendered  that  will  be  con¬ 
clusive  upon  the  parties  until  reversed  by  this  court;  and 
that  judgment  may  be  enforced  by  the  process  of  the 
circuit  court. 

The  present  case  is  likewise  plainly  distinguishable  from 
Douds  v.  Retail  Stores  Union,  23  LRRM  2045  (C.CA  2,  de¬ 
cided  November  8,  1948).  That  case  involved  a  petition  for 
injunctive  relief  under  Section  10(1)  of  the  Labor  Manage¬ 
ment  Relations  Act,  1947.  That  section  provides  that  when¬ 
ever  it  is  charged  that  any  person  has  engaged  in  an  unfair 
labor  practice  of  a  certain  type,  the  Labor  Board  shall  make 
a  preliminary  investigation,  and  if  such  investigation  discloses 
reasonable  cause  to  believe  that  the  charge  is  true,  the  Board 
shall  petition  any  district  court  for  appropriate  injunctive 
relief  “pending  the  final  adjudication  of  the  Board  with  respect 
to  such  matter.”  Whether  or  not  such  an  injunction  is  issued 
by  a  district  court,  the  unfair  labor  practice  case  is  thereafter 
handled  like  any  other  unfair  labor  practice  case  by  the  Labor 
Board,  and  the  Board’s  decision  is  reviewable  not  by  the 
district  court  which  entered  the  injunction,  but,  as  in  other 
cases,  by  the  appropriate  court  of  appeals.  Thus,  the  con¬ 
troversies  in  which  jurisdiction  is  given  to  the  district  courts 
to  issue  injunctions  will  not  come  before  those  courts  for  re¬ 
view,  but  before  the  courts  of  appeals  and  the  Supreme  Court, 
the  decision  of  the  latter  tribunals  on  the  matter  being;  of 
course,  final,  and  not  subject  to  further  action  by  the  Execu¬ 
tive  branch  of  the  Government. 

In  the  Retail  Store  Union  case,  the  constitutionality  of 
Section  10(1)  was  attacked  under  Article  m  of  the  Constitu¬ 
tion  on  the  ground  that  no  case  or  controversy  existed  before 
the  district  court.  The  court  upheld  the  statute,  relying  on  the 
decisions  of  the  Supreme  Court,  to  which  we  have  already  re¬ 
ferred,  upholding  the  issuance  of  subpoenas  by  courts  in  kid 
of  an  investigation  by  an  administrative  body. 


10 


The  distinction  between  the  statutory  provision  involved  in 
the  Retail  Store  Union  case,  and  that  here  involved,  is  at 
once  apparent  Section  10(1)  deals  with  cases  or  contro¬ 
versies  which  are  potentially  within  the  ultimate  adjudicatory 
powers  of  the  courts,  and  all  that  that  section  does  is  to  direct 
the  district  courts  to  grant  interim  relief.  That  the  cases  will 
ultimately  go  before  some  other  court  for  final  disposition 
does,  of  course,  not  affect  the  existence  of  a  case  or  contro¬ 
versy  or  deprive  it  of  its  justiciable  nature.  Neither  does  the 
fact  that  it  will  come  before  an  administrative  body  for  pre¬ 
liminary  determination  between  the  issuance  of  the  injunc¬ 
tion  by  the  district  court  and  final  review  by  the  court  of 
appeals.  The  judicial  process  utilized  under  Section  10(1)  is 
not  merely  in  aid  of  an  administrative  body — the  Labor  Board 
— but  is  in  aid  of  the  jurisdiction  ultimately  to  be  exercised 
by  the  courts  of  appeals.  As  such  it  is  well  within  traditional 
concepts  of  the  judicial  power. 

Here,  in  contrast,  the  injunctive  power  which  the  courts 
are  asked  ta  exercise  is  not  in  aid  of  any  jurisdiction  which 
may  ultimately  be  exercised  by  any  court.  It  is  not  in  aid  of 
any  administrative  body.  It  is  a  sui  generis  device — a  tempo¬ 
rary  decree  by  which  the  court,  instead  of  the  Congress,  makes 
a  strike  illegal,  not  permanently,  but  for  80  days.  That  is  not 
a  judicial  function. 

D.  While  the  Functions  Conferred  by  Sections  206-210  could 
Vcdidly  be  Given  to  Courts  in  the  District  of  Columbia, 
They  may  not  be  Given  to  the  Other  Federal  Courts ,  and 
the  Statutory  Provisions  are  not  Separable. 

As  the  Supreme  Court  stated  in  Federal  Radio  Commission 
v.  General  Electric  Company,  281  U.S.  464,  468,  “the  courts  of 
the  District  of  Columbia  are  not  created  under  the  judiciary 
article  of  the  Constitution  but  are  legislative  courts,  and  there¬ 
fore  that  Congress  may  invest  them  with  jurisdiction”  of  non¬ 
judicial  functions,  such  as  were  involved  in  that  case,  the 
Potomac  Electric  Power  Company  case,  and  other  similar 
cases.  Therefore  (other  constitutional  issues  aside),  Congress 
could  no  doubt  constitutionally  confer  upon  the  courts  of  the 
District  of  Columbia  the  duty  and  power  to  exercise  the 
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authority  conferred  by  Sections  206-210,  even  though  such 
power  could  not  constitutionally  be  conferred  upon  the  other 
federal  courts. 

That,  however,  cannot  save  the  constitutionality  of  the 
provisions  in  question,  since  it  is  too  plain  for  argument  that 
Congress  would  not  have  intended  the  statute,  thus  limited, 
to  stand.  It  is  familiar  law  that,  when  one  part  of  4  stat¬ 
ute  is  held  unconstitutional,  whether  the  remainder  of  the 
Act  will  be  left  to  stand  alone,  or  will  be  held  to  fall  entirely, 
depends  on  whether  it  appears  that  Congress  would  have  en¬ 
acted  the  remaining  parts  of  the  Act  with  the  unconstitutional 
portion  omitted.  Dorchy  v.  Kansas,  264  U.S.  286,  290;  Rail¬ 
road  Retirement  Board  v.  Alton  R.  Co.,  295  U.S.  330,  362. 

1 

Here  Congress  sought  to  confer  jurisdiction  upon  “any 
district  court  of  the  United  States  having  jurisdiction  of  the 
parties”  (Sec.  208(a))  and  it  provided  for  review  by  “the 
appropriate  circuit  court  of  appeals  and  by  the  Supreme  Court” 
(Sec.  208(c)).  It  cannot  reasonably  be  supposed  that  if  Con¬ 
gress  had  anticipated  that  these  sweeping  provisions  could 
be  upheld  only  as  to  one  district  court  out  of  perhaps  a  hun¬ 
dred,  and  as  to  one  court  of  appeals  out  of  ten,  with  the  pro¬ 
vision  for  Supreme  Court  review  falling  entirely,  it  would  have 
enacted  the  provision.  I 

Indeed,  with  all  deference,  it  is  perhaps  not  improper  to 
suggest  that  it  is  improbable  that  Congress  would  have  en¬ 
trusted  solely  to  this  court,  and  to  the  district  courts  subject 
to  its  review,  the  task  of  dealing  with  national  emergency 
strikes.  And  surely  it  would  not  have  done  so  had  it  antici¬ 
pated  that  there  could  be  no  Supreme  Court  review  whatever. 

1 

Respectfully  submitted, 

ARTHUR  J.  GOLDBERG,  j 
General  Counsel,  j 

THOMAS  E.  HARRIS,  j 

Assistant  General  Counsel, 
718  Jackson  Place,  N.W., 
Washington  6,  D.  C.,  j 

Counsel  for  Congress  of  Industrial  Organizations. 
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The  appeals  being  prosecuted  in  these  cases  present 
issues  of  great  importance  for  the  International  Typo¬ 
graphical  Union  and  the  entire  labor  movement.  Permis¬ 
sion  has  accordingly  been  sought  and  received  from  this 
Court  to  file  this  brief  amicus  curiae. 
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Desiring  not  to  repeat  the  arguments  so  ably  set  forth 
in  appellants’  brief,  the  International  Typographical  Union 
devotes  itself  herein  to  an  elaboration  of  the  contention  on 
page  47  of  that  brief.  The  contention  is  that  the  ‘  *  Na¬ 
tional  Emergencies”  provisions  of  the  Labor-Management 
Relations  Act  of  1947,  especially  Section  208  thereof,  vest 
the  Federal  courts  with  the  exercise  of  nonjudicial  powers 
and  are  therefore  void  under  Article  III  of  the  Federal 
Constitution.  It  is  to  that  contention  that  this  brief  is 
confined. 

One  of  the  hallmarks  of  the  American  constitutional 
system  is  the  sharp  demarcation  drawn  between  the  legis¬ 
lative  and  judicial  functions.  Martin  v.  Hunter,  1  Wheat. 
304;  Kilbourn  v.  Thompson,  103  U.  S.  168.  Congress  alone 
has  the  power  to  legislate — the  power  to  prescribe  general 
rules  for  the  government  of  society,  to  delineate  what  shall 
be  considered  legal  and  illegal  and  to  establish  punishments 
and  remedies.  The  judicial  function,  which  is  vested  in  the 
courts,  concerns  itself  with  the  construction  and  applica¬ 
tion  of  that  which  Congress  has  decreed.  As  stated  in 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  210,  226,  “A 
judicial  inquiry  investigates,  declares,  and  enforces  liabili¬ 
ties  as  they  stand  on  present  or  past  facts  and  under  laws 
supposed  already  to  exist.”  (Emphasis  added.)  It  fol¬ 
lows  that  any  attempt  to  impose  purely  legislative  powers 
upon  the  judiciary  must  fall  by  virtue  of  this  elementary 
distinction  created  by  the  Constitution. 

Section  208  of  the  Act  under  consideration  constitutes 
just  such  an  unconstitutional  attempt.  It  does  not  confine 
itself  to  endowing  the  Federal  district  courts  with  juris¬ 
diction  to  investigate,  declare  and  enforce  “liabilities  as 
they  stand  on  present  or  past  facts  and  under  laws  sup¬ 
posed  already  to  exist.”  Prentis  v.  Atlantic  Coast  Line 
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Co.,  supra.  Rather  it  burdens  these  courts  with  the  legisla¬ 
tive  function  of  looking  to  the  future  and  changing  existing 
conditions  “by  making  a  new  rule,  to  be  applied  thereafter 
to  all  or  some  part  of  those  subject  to  its  power.”  Ibid. 
In  other  words,  Section  208  calls  upon  the  courts  to  outlaw 
certain  conduct  in  the  future;  such  conduct  beomes  illegal 
not  by  reason  of  existing  law  but  solely  by  judicial  action. 
But  under  the  Constitution,  only  the  legislative  hand  of;  the 
government  can  infuse  conduct  with  an  illegal  hue.  Being 
contrary  to  this  basic  tenet,  therefore,  Section  208  must  be 
considered  unconstitutional. 

A  mere  glance  at  Section  208  itself  demonstrates  this  un¬ 
constitutional  grant  of  legislative  power  to  the  Federal 
district  courts.  Nowhere  therein  has  Congress  outlawed 
strikes  or  lock-outs  which  affect  a  substantial  part  of  an 
interstate  business  and  which  imperil  the  national  health  or 
safety.  Indeed,  the  legality  of  such  strikes  and  lock-puts 
under  the  statute  must  be  conceded  insofar  as  any  action 
on  the  part  of  Congress  is  concerned.  It  is  only  when  a 
court  injunction  becomes  effective  that  these  strikes  and 
lock-outs  become  unlawful,  and  then  for  only  a  limited 
period.  But  they  are  then  unlawful  only  because  their  oc¬ 
currence  or  continuance  would  be  contrary  to  the  terms  of 
the  court  decree,  not  because  they  conflict  with  any  dictate 
of  Congress  or  prior  rule  of  law.  Section  208  thus  amounts 
to  no  more  than  a  naked  grant  of  legislative  power  to  the 
judiciary.  By  providing  simply  that  the  district  courts 
shall  have  jurisdiction  to  enjoin  for  80  days  certain  strikes 
and  lock-outs,  Section  208  attempts  to  give  these  courts  the 
power  to  outlaw  by  injunction  what  is  otherwise  legal. 

That  Section  208  constitutes  such  an  attempt  to  impose 
legislative  functions  on  the  judiciary  is  further  illustrated 
by  the  complaint  for  injunctive  relief  filed  in  the  instant 
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litigation,  a  complaint  filed  by  the  Government  nnder  Sec¬ 
tion  208.  As  grounds  for  relief,  the  complaint  merely  al¬ 
leged  that  the  existing  strike  affected  a  substantial  part 
of  the  bituminous  coal  industry  and  that  the  strike,  if 
permitted  to  continue,  would  imperil  the  national  health 
and  safety.  It  was  stated  that  unless  the  strike  was  en¬ 
joined  the  United  States  would  suffer  irreparable  injury 
for  which  it  had  no  adequate  remedy  at  law.  Bui  at  no 
point  did  the  complaint  state  that  the  strike  in  the  bi¬ 
tuminous  coal  industry  was  contrary  to  a/ny  provision  of 
the  Labor-Management  Relations  Act  or  cmy  other  statute. 
Nor  did  it  allege  that  the  strike,  if  allowed  to  continue 
without  benefit  of  injunction,  would  in  any  other  manner 
become  illegal.  It  merely  asked  that  the  court  enjoin  the 
strike  so  that  irreparable  injury  to  the  United  States  might 
be  avoided.  Such  a  request  was  tantamount  to  a  petition 
to  a  legislative  body  to  prevent  injury  to  the  public  by 
making  presently  lawful  action  illegal  in  the  future. 

In  view  of  the  legislative  task  which  the  court  below  was 
called  upon  to  perform,  it  is  not  surprising  that  the  pro¬ 
ceeding  that  led  to  the  issuance  of  the  injunction  did  not 
partake  of  a  case  or  controversy,  to  which  the  judicial 
power  is  confined  by  the  Constitution.  As  explained  in 
Muskrat  v.  United  Stales ,  219  U.  S.  346,  357,  the  constitu¬ 
tional  concept  of  a  case  or  controversy  relates  to  claims  of 
litigants  “for  the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of  wrongs.”  In 
this  instance,  however,  the  United  States  was  certainly 
not  seeking  to  protect  or  enforce  any  rights  it  might  have 
against  the  appellants.  Nor  was  it  attempting  to  prevent, 
redress  or  punish  any  wrong.  The  strike  here  involved 
was  not  a  legal  or  statutory  wrong  at  the  time  the  complaint 
was  filed.  And  it  did  not  become  any  more  a  wrong  be¬ 
cause  it  might  bring  about  irreparable  injury  in  the  future. 
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Irreparable  injuries  are  often  traceable  to  actions  which  are 
presently  valid  under  the  law  and  which  cannot  be  enjoined 
without  some  legislative  change  in  the  law.  In  such  cases 
the  proper  forum  for  relief  from  injury  is  Congress  rather 
than  the  courts. 

To  place  this  legislative  matter  in  the  lap  of  the  judiciary 
is  to  destroy  the  adversary  character  which  is  so  essential 
to  a  legal  case  or  controversy.  Thus  the  United  States 
and  the  appellants  were  not  in  any  legal  sense  adversaries 
in  the  procedure  leading  to  the  issuance  of  the  temporary 
restraining  order  and  the  preliminary  injunction.  The 
United  States,  in  reality,  was  invoking  the  power  of  legis¬ 
lation,  seeking  the  creation  of  new  rules  to  be  followed  by 
appellants  in  the  future.  Against  such  an  effort,  the  ap¬ 
pellants  lacked  any  possible  legal  defense.  This  was  so 
because  the  complaint  raised  no  factual  or  legal  issues 
between  the  parties.  The  United  States  was  relying  upon 
policy  considerations  as  grounds  for  relief,  considerations 
which  might  appropriately  be  debated  in  the  halls  of  Con¬ 
gress  but  not  in  a  court  room.  Whether  or  not  a  strike 
which  allegedly  caused  irreparable  injury  to  the  United 
States  should  be  declared  illegal  was  a  policy  matter  which 
could  not  be  resolved  in  a  judicial  proceeding.  The  ap¬ 
pellants  were  accordingly  placed  in  the  impossible  position 
of  combatting  a  legislative  assault  with  the  entirely  in¬ 
appropriate  weapons  of  a  law  suit.  | 


Moreover,  the  proceding  here  lacked  the  very  essence 
of  judicial  power  in  that  it  involved  no  finality  of  decisiofi. 
This  finality  must  extend  to  every  aspect  of  a  case.  The 
judgment  must  be  a  final  and  conclusive  determination  of 
the  facts ;  it  must  be  a  final  and  conclusive  determination  of 
the  legal  issues;  and  it  must  be  conclusively  binding  upon 
the  parties  and  upon  all  other  tribunals  passing  upon  tbe 
case,  except  a  superior  appellate  court.  Aetna  Life  Insut- 
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ance  Co.  v.  Haworth,  300  U.  S.  227 ;  Postum  Cereal  Co.  v. 
California  Fig-Nnl  Co.,  272  U.  S.  692.  But  the  injunctive 
decree  in  the  instant  case  did  not  partake  of  such  finality. 
The  judgment  rendered  was  effective  for  only  80  days; 
thereafter  what  was  judged  illegal  became  lawful  once 
again.  And  the  judgment  was  only  temporarily  binding 
upon  the  parties  and  upon  other  courts.  In  no  respect 
was  it  meant  to  be  final  or  conclusive.  It  was  but  a  transitory 
measure  used  in  an  effort  to  settle  a  labor  dispute,  a  meas¬ 
ure  distinctly  nonjudicial  in  both  purpose  and  effect. 

The  Government  asserts  in  its  brief  (pp.  48-49),  however, 
that  Section  208  of  the  Act  does  no  more  than  reinstate  the 
basic  principle  enunciated  in  In  re  Debs,  158  U.  S.  564,  to 
the  effect  that  federal  courts  have  inherent  jurisdiction  to 
interfere  by  injunction  in  matters  which  imperil  the  na¬ 
tional  health  or  safety.  But  even  assuming  that  this  prin¬ 
ciple  would  still  be  followed  today  in  the  absence  of  statu¬ 
tory  limitations,  it  does  not  follow  that  Section  208  rein¬ 
states  or  incorporates  this  principle  or  that  the  court  below 
thereby  acquired  jurisdiction  to  enjoin  the  strike. 

Indeed,  Section  208  by  its  very  nature  makes  the  Debs 
principle  wholly  inapplicable  and  renders  futile  any  argu¬ 
ment  that  Congress  codified  that  principle  in  this  in¬ 
stance.  The  Debs  rule  would  render  a  strike  illegal  at  all 
times  when  the  national  health  or  safety  was  threatened, 
giving  courts  continuing  jurisdiction  to  enjoin.  But  Sec¬ 
tion  208  does  not  purport  to  adopt  such  a  sweeping  out¬ 
lawry.  Without  attempting  to  render  illegal  a  strike  of 
this  nature,  Section  208  merely  gives  courts  jurisdiction 
to  issue  injunctions  effective  for  a  period  no  longer  than 
80  days.  And  that  jurisdiction  can  be  invoked  only  if  the 
President  has  appointed  a  board  of  inquiry,  received  its 
report,  and  directed  the  Attorney  General  to  petition  a 
court.  Necessarily,  a  court  would  have  no  jurisdiction 


under  Section  208  to  issue  an  injunction,  even  where  a  strike 
threatened  the  national  health  or  safety,  if  no  board  of 
inquiry  has  been  appointed  or  made  a  report.  Nor  would 
a  court  have  jurisdiction  to  enjoin  such  a  strike  subsequent 
to  the  expiration  of  the  80-day  period ;  thereafter  the  strike 
concededly  would  be  legal  and  could  be  resumed  with  im¬ 
punity,  as  demonstrated  by  the  recent  strike  of  the  west 
coast  longshoremen  after  the  expiration  of  the  injunction 
issued  against  them.  j 

In  short,  Section  208  rests  upon  something  far  different 
from  the  Debs  doctrine.  It  seeks  to  give  legislative  povfer 
to  the  courts  to  outlaw  strikes  for  a  limited  period  only, 
the  hope  being  that  the  labor  disputes  will  be  amicably 
settled  during  the  life  of  the  injunctions.  But  however 
meritorious  may  be  the  motives  underlying  Section  208, 
they  cannot  be  effectuated  in  an  unconstitutional  manner. 

For  the  foregoing  reasons,  the  International  Typo¬ 
graphical  Union  respectfully  submits  that  Section  208  Of 
the  Act  involves  an  unconstitutional  grant  of  legislative 
power  to  the  judiciary  and  that  the  contempt  judgment, 
which  grows  out  of  a  purported  exercise  of  jurisdiction 
under  Section  208,  cannot  stand. 

! 

Respectfully  submitted, 

I 

Henry  Kaiser, 

Gerhard  P.  Van  Arkel, 

Eugene  Gressman, 

Counsel  for  International  Typographical  j 

Union,  Amicus  Curiae. 
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